
IN THE MATTER OF the Electrical Power
Control Act, 1994, SNL 1994, Chapter E-5.1,
as amended ("EPCA"); and

IN THE MATTER OF an application by Nalcor
Energy to establish the terms of a water
management agreement between Nalcor Energy
and Churchill Falls (Labrador) Corporation Limited
("CF(L)Co") for the Churchill River, Labrador

TO: The Board of Commissioners of Public Utilities

IN REPLY TO THE SUBMISSIONS OF NALCOR AND CF(L)CO, THE INNU
OF UASHAT MAK MANI-UTENAM, THE INNU TAKUAIKAN UASHAT MAK
MANI-UTENAM BAND COUNCIL AND CERTAIN TRADITIONAL FAMILIES
OF THE UASHAT MAK MANI-UTENAM INNU NATION ("Intervenors")
SUBMIT:

1. THE INTERVENORS SATISFY THE CRITERIA TO INTERVENE

a. The Board of Commissioners of Public Utilities board has limited discretion
in regard to requests for intervenor status

1. For the purposes of the current proceedings the term "intervenor" is defined at s.
2(c)(i) of the Board of Commissioners of Public Utilities Regulations, 1996:

[...]

(c) "intervenor"

(i) when used in connection with proceedings commenced by an
application to the board, means a person, other than the applicant, who
files a submission [...]

2. The applicable statutes and regulations offer no further guidance as to the criteria for
granting intervenor status.

3. According to MaCaulay & Sprague:
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[...] most agencies should allow standing_ to most intervenors. In the end, the
agency will have to decide what weight should be given to the submissions. This
practice is in the public interest.

R.W. MaCaulay & J.L.H. Sprague, Practice and Procedure Before Administrative
Tribunals, looseleaf (Toronto: Carswell, 2009), p. 12-66.4(1) (emphasis added)

4. In these circumstances, the Intervenors submit that the Board of Commissioners of
Public Utilities has a limited discretion in regard to determining requests for intervenor
status.

5. More particularly, the general principle that administrative tribunals or boards apply
when deciding whether a group or an individual should be granted intervenor status is
one of:

sufficient interest, or some expertise or view which the agency feels will benefit
the proceeding to have represented.

MaCaulay & Sprague, supra, p. 12-66.3 (emphasis added)

6. It is important to distinguish this test from the "specific interest" test applied by courts.
Administrative tribunals or boards are not courts, and the threshold of interest required to
intervene in proceedings before them is lower than that required to intervene in
proceedings before the courts:

The traditional differences between courts and agencies ought to make it clear to
agencies that they cannot rely on court practice and procedure to declare whether
a person has a right, or even a duty to appear before an agency.

MaCaulay & Sprague, supra, p. 9-26.

7. In these circumstances, the decisions in Dalton v. Hutton, 2003 CarswellNfld 25 [TAB
8 in Nalcor's submission] and in Labrador Inuit Association v. Newfoundland (Minister
of Environment and Labour) (1997), 157 Nfld. & P.E.I.R. (TD) [TAB 7 in Nalcor's
submission] are distinguishable from the present proceedings.

8. Nevertheless, the Court in Dalton v. Hutton, 2003 CarswellNfld 25, indicated that the
test for intervenor status was not the same when a matter of public interest is at issue:

There is a clear demarcation between public and private litigation in how courts
view applications for leave to intervene. Applicants who have no direct interest in
the outcome of proceedings are more likely to get leave to intervene if the
proceedings involve "public law issues". Public law issues are matters of broad
public and societal concern, and include such things as health, environmental and
aboriginal matters.
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Dalton v. Hutton, 2003 CarswellNfld 25, at para. 35 [TAB 8 in Nalcor's
submission]

9. Consequently, the test for granting intervenor status is a low one, particularly in light
of public interest issues such as environmental concerns and Aboriginal rights.

b. The Intervenors satisfy the criteria to intervene in these proceedings

10. The Intervenors have the requisite interest to intervene in the present proceedings.

11. The Intervenors claim Aboriginal title, Aboriginal rights and treaty rights in the
portion of Nitassinan often referred to as Labrador. This traditional territory includes the
entire area of the Upper Churchill hydroelectric project, a portion of the area of the
Lower Churchill hydroelectric project, and the transmission lines that are connected to
these projects. The traditional territory of the Intervenors includes all of the natural
resources thereof, including living and inanimate things, and for greater certainty, surface
and subsurface waters.

Comments provided by the Intervenors on July 17, 2009 and December 18, 2009

to the joint panel reviewing the proposed Lower Churchill hydroelectric project
Amended Statement of Claim at the Federal Court of Canada, no. T-568-07,
Edouard Vollant et. al. c. Sa Majeste la Reine - June 20, 2007

12. More particularly, the Intervenors use the air, lands, water, plant and animal life of
the territory affected by the water management agreement. As such, the establishment of
the water management agreement will adversely affect the Aboriginal rights and title of
the Intervenors.

13. The Crown has knowledge - real or constructive - of the existence of Aboriginal
rights and title of the Intervenors.

14. Consequently, the establishment of the water management agreement triggers a duty
to consult and accommodate the Intervenors. This duty properly forms the basis of the
Intervenors' intervention.

3. THE WATER MANAGEMENT AGREEMENT TRIGGERS A DUTY TO
CONSULT AND ACCOMODATE

15. The following submissions will be further detailed in the course of these proceedings.
These submissions are nevertheless necessary and relevant to the determination by the
Board of Commissioners of Public Utilities of the Intervenors' request for Intervenor
status.
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A. The water management agreement triggers a statutory duty to consult

16. Nalcor and CF(L)Co have a statutory duty to consult with Aboriginal peoples affected
by the establishment of the water management agreement.

17. The power policy of the province set out in the governing statute for these
proceedings provides that:

(b) all sources and facilities for the production, transmission and distribution of
power in the province should be managed and operated in a manner

(i) that would result in the most efficient production, transmission and
distribution of power

Electrical Power Control Act, 1994, S.N.L. 1994, c. E-5.1, s. 3.

18. The notion of efficiency in power production is not scientific or technical, but is
determined by the context:

4. In carrying out its duties and exercising its powers under this Act or under the
Public Utilities Act, the public utilities board shall implement the power policy
declared in section 3, and in doing so shall apply tests which are consistent with
generally accepted sound public utility practice.

Electrical Power Control Act, 1994, S.N.L. 1994, c. E-5.1, s. 4 (emphasis added)

19. With respect to water management agreements in particular, "sound utility practice"
is defined as follows:

"good utility practice" means those practices, methods or acts, including but not
limited to the practices, methods or acts engaged in or approved by a significant
portion of the electric utility industry in Canada, that at a particular time, in the
exercise of reasonable judgment, and in light of the facts known at the time a
decision is made, would be expected to accomplish the desired result in a manner
which is consistent with laws and regulations and with due consideration for
reliability, safety, environmental protection, and economic and efficient
operations.

Water Management Regulations, N.L.R. 4/09, s. 2(d)

20. All of the utilities which are members of the Canadian Electricity Association,
including Nalcor, have approved the following practices to which they have declared
themselves to be committed:

- Recognizing and respecting the status and diversity of Aboriginal peoples, and
their historic and cultural ties to the land.
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- Informing and consulting Aboriginal communities at an early stage with
respect to planned activities and projects that will have an impact on them.

Canadian Electricity Association, "CEA Statement on Aboriginal Relations"
(February, 2004)

21. Moreover, the "environmental protection" sought by "good utility practice" pursuant
to s. 2(d) of the Water Management Regulations must be consistent with the definition of
the environment provided by the legislature in other statutes:

(m) "environment" includes:
(i) air, land and water,
(ii) plant and animal life, including human life,
(iii) the social, economic, recreational, cultural and aesthetic conditions
and factors that influence the life of humans or a community,
(iv) a building, structure, machine or other device or thing made by
humans,
(v) a solid, liquid, gas, odour, heat, sound, vibration or radiation resulting
directly or indirectly from the activities of humans, or
(vi) a part or a combination of those things referred to in subparagraphs
(i) to (v) and the interrelationships between 2 or more of them

Environmental Protection Act, S.N.L. 2002, c. E-14.2, s. 2

22. Aboriginal land use and occupation is one of the combinations or inter-relationships
between land and water or plant and animal life, on the one hand, and the social, cultural
and economic life of humans, on the other.

23. Aboriginal land use and occupation is therefore part of the environment which "good
utility practice" seeks to protect.

24. Nalcor and CF(L)Co have not consulted the Intervenors in regard to the water
management agreement. Consequently, Nalcor and CF(L)Co have not fulfilled their
statutory obligations to consult the Intervenors.

B. The water management agreement triggers the constitutional duty to consult and
accommodate

a. When is the constitutional duty to consult accommodate triggered?

25. According to the Supreme Court in Haida Nation v. B. C. (Minister of Forests),
[2004] 3 S.C.R. 511, a duty to consult and accommodate:

arises when the Crown has knowledge, real or constructive, of the potential
existence of the Aboriginal right or title and contemplates conduct that might
adversely affect it.
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Haida Nation v. B.C. (Minister of Forests), [2004] 3 S.C.R. 511 at para 35
(emphasis added)

26. This duty is triggered prior to the proof of claims and the determination of rights. In
other words, a ruling on consultation and accommodation is not a ruling on rights and
title. In these circumstances, the submissions of Nalcor and CF(L)Co. are without merit
when they allege that the Intervenors are asking the Board "to hear and determine matters
of Aboriginal rights or title".

Haida Nation v. B. C (Minister of Forests), [2004] 3 S.C.R. 511, at paras 26, 27,
34, 36, 38
Newfoundland and Labrador v. Labrador Metis Nation 2007 NLCA 75 (CanLIl),
at para. 29
Submissions by Nalcor Energy with respect to the Intervenor Applications of
Ekuanitshit and the Intervenors, para. 33
Reply by CF(L)Co. to Request for Intervenor Status by Intervenors, para. 14

27. More particularly, in the words of the Supreme Court:

The honour of the Crown may require it to consult with and reasonably
accommodate Aboriginal interests pending resolution of the claim. To unilaterally
exploit a claimed resource during the process of proving and resolving the
Aboriginal claim to that resource, may to deprive the Aboriginal claimants of
some or all of the benefit of the resource. That is not honourable.

Haida Nation v. B.C. (Minister of Forests), [2004] 3 S.C.R. 511, at para 27
(emphasis added)

28. The duty to consult and accommodate is triggered at a low threshold. According to
the Court of Appeal of Newfoundland and Labrador:

All that is necessary is that the Crown have "some idea" of the potential scope
and nature of the aboriginal right asserted and of the alleged infringements of
these rights.

Newfoundland and Labrador v. Labrador Metis Nation 2007 NLCA 75 (CanLII),
at para. 29. See also Mikisew Cree First Nation v. Canada, [2005] 3. S.C.R. 388,
at para. 55.
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b. What is the scope and content of the constitutional duty to consult and
accommodate?

29. There is a distinction between knowledge sufficient to trigger a duty to consult and
accommodate and the content or the scope of the duty to consult and accommodate in a
particular case.

30. Indeed, according to the Supreme Court in Haida Nation v. B. C. (Minister of
Forests), [2004] 3 S.C.R. 511:

[...] Knowledge of a credible but unproven claim suffices to trigger a duty to
consult and accommodate. The content of the duty, however, varies with the
circumstances, as discussed more fully below. A dubious or peripheral claim may
attract a mere duty of notice, while a stronger claim may attract more stringent
duties. The law is capable of differentiating between tenuous claims, claims
possessing a strong prima facie case, and established claims. Parties can assess
these matters, and if they cannot agree, tribunals and courts can assist.
Difficulties associated with the absence of proof and defmition of claims are
addressed by assigning appropriate content to the duty, not by denying the
existence of a duty.

[...]

The content of the duty to consult and accommodate varies with the
circumstances [...]. In general terms, however, it may be asserted that the scope
of the duty is proportionate to a preliminary assessment of the strength of the case
supporting the existence of the right or title, and to the seriousness of the
potentially adverse effect upon the right of title claimed.

Haida Nation v. B.C. (Minister of Forests), [2004] 3 S.C.R. 511at paras. 37, 39

c. Does the establishment of the water management agreement trigger the duty
to consult and accommodate?

i.

	

Intervenors claim Aboriginal rights and title to the area affected by the
water management agreement

31. The Intervenors claim Aboriginal title, Aboriginal rights and treaty rights in the
portion of Nitassinan often referred to as Labrador.

32. Since time immemorial, or, at least since several centuries prior to contact with
Europeans, the Intervenors have continuously occupied, possessed, controlled and
managed their traditional lands. The traditional lands of the Intervenors include all of
Labrador, namely the lands and natural resources located approximately between
Parallels 52 and 56 of latitude north and Meridians 61 and 69 of longitude west. Some
parts of the traditional lands are shared with other Innu or Aboriginal groups.
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33. This traditional territory includes the entire area of the Upper Churchill hydroelectric
project, a portion of the area of the Lower Churchill hydroelectric project, and the
transmission lines that are connected to these projects.

34. The traditional territory of the Intervenors includes all of the natural resources
thereof, including living and inanimate things, and for greater certainty, surface and
subsurface waters.

35. The Intervenors currently live, occupy, possess and use the western, central and
northern portions of Labrador located approximately between Parallels 52 and 55 of
latitude north and Meridians 62 and 68 of longitude west.

36. The Intervenors possess, occupy and use the territory and natural resources which
will be affected by the water management agreement.

37. More particularly, the Intervenors use the air, lands, water, plant and animal life of
the territory affected by the water management agreement.

ii.

	

The Crown has knowledge of the existence of Aboriginal rights and title

38. The Crown has knowledge - real or constructive - of the existence of Aboriginal
rights and title of the Intervenors.

39. In 1979, the Government of Canada agreed to negotiate with the Innu in regard to
their land claims in Quebec and Labrador.

Government of Canada, Comprehensive claims policy and status of claims, July
19, 2000, at pp. 11-12

40. In January 2005, the Government of Newfoundland and Labrador, in partnership with
Newfoundland and Labrador Hydro, acknowledged that the Innu of Uashat mak Mani-
Utenam claim Aboriginal rights in Labrador and that they may need to be consulted in
regard to the lower Churchill hydroelectric development.

Government of Newfoundland and Labrador, Request for Expressions of Interest
and Proposals, January 2005

41. On April 5, 2007, certain traditional families of the Uashat mak Mani-Utenam Innu
Nation filed proceedings in the Federal Court (Edouard Vollant et. al. c. Sa Majeste la
Reine - file no. T-568-07) seeking a declaration of aboriginal title, aboriginal rights and
treaty rights in respect to their family territories and traditional territory located in
Labrador. The Attorney General of Newfoundland and Labrador and the Attorney
General of Quebec are interveners in these proceedings. These proceedings were
suspended by the Federal Court of Appeal in a decision dated June 3, 2009. However, the
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plaintiffs, amongst others, plan to institute similar proceedings before the courts of the
Province of Newfoundland and Labrador.

Amended Statement of Claim at the Federal Court of Canada, no. T-568-07,
Edouard Vollant et. al. c. Sa Majeste la Reine - June 20, 2007

42. In July 2008, the Government of Canada and the Government of Newfoundland and
Labrador issued the Environmental Impact Statement Guidelines ("Guidelines") for the
Lower Churchill hydroelectric project. The guidelines direct Nalcor Energy to consult
with the Innu of Uashat mak Mani-Utenam. The guidelines specify that that the Innu of
Uashat mak Mani-Utenam are one of the Aboriginal groups whose "interests, values,
concerns, contemporary and historic activities, Aboriginal traditional knowledge and
important issues" is to be considered by Nalcor in its Environmental Impact Study.

Government of Canada and Government of Newfoundland and Labrador,
Environmental Impact Statement Guidelines, Lower Churchill Generation
Project, July 2008, at para. 4.8

in.

	

The establishment of the water management agreement will adversely
affect Aboriginal rights and title of the Intervenors

43. The Board The Board of Commissioners of Public Utilities has the duty to establish a
water management agreement that is binding on two or more persons who have failed to
reach a water management agreement and who have been granted rights by the province
to the same body of water as a source for the production of power and who utilize, or
propose to utilize, or to develop and utilize the body of water as a source of for the
production of power.

Electrical Power Control Act, 1994, S.N.L. 1994, c. E-5.1, s. 5.5

44. In these proceedings, event though Nalcor and CF(L)Co have failed to enter into a
water management agreement pursuant to s. 5.4 Electrical Power Control Act, 1994, they
have filed identical "proposed water management agreements".

CF(L)Co Pre-Filed Evidence, p. 3

45. The establishment of the water management agreement primarily concerns the
Churchill River. For greater certainty, the water management agreement deals with both
the upper and lower Churchill River. The establishment of the water management
agreement will adversely affect the Aboriginal rights and title of the Intervenors.

46. The establishment of the water management agreement is aimed at modifying,
controlling, managing, and regulating water resources - resources which are included in
the claims of Aboriginal rights and title of the Intervenors. More particularly, the
establishment of the water management agreement will, among other things, modify,
control, manage and regulate the following:
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- the hydrology of the Churchill River basin;
- the use of the waters of the Churchill River;
- the flow of the waters of the Churchill River;
- the water levels of the Churchill River;
- the water volumes of the Churchill River;
- the runoff (from precipitation and snow melt) that reaches the Churchill
River basin

Nalcor Pre-Filed Evidence, pp. 3-17
Water Management Regulations, NLR 4/06, art. 3

47. Consequently, such modification, control, management and regulation of the
Churchill River will, among other things, negatively impact:

- the environment of the Churchill River basin and adjoining watersheds
and tributaries, such as the Naskaupi and Kanatriktok rivers;
- the marine plants and animals of the Churchill River and adjoining
watersheds and tributaries;
- the plants and animals that inhabit or use the Churchill River basin and
adjoining watersheds and tributaries
- the use, possession, and control of the Churchill River and adjoining
watersheds and tributaries, including natural resources therein, by the
Intervenors.

Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume IA, pp. 5-4; 5-6
http://www.acee-ceaa.gc.ca/050/documents_staticpost/26178/31991/vl a.pdf
Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume HA, pp. 2-73; 2-74; 4-38; 4-48
htt•://www.acee-ceaa._c.ca/050/documents static •ost/26178/31991/v2a.•df
Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume IIB, pp. 5-61; 5-68 to 5-70; 5-73; 5-75; 5-83; 5-85
htt • ://www.acee-ceaa. _c.ca1050/documents static • ost/26 178/3 1991/v2b . • df
Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume III, p. 5-17
http://www.acee-ceaa. gc.ca/05 0/do cument s_st aticpo st/26 178/3 1991/v3 .pdf

48. The upper Churchill reservoirs will be the main source for the modification, control,
management and regulation of water flow and water levels of the Churchill River.

Nalcor Pre-Filed Evidence, pp. 12-13
Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume IIA, p. 4-38
http://www.acee-ceaa.gc.ca/050/documentsstaticpost/26178/31991 /v2a.pdf
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49. However, no environmental assessment has been performed in regard to the upper
Churchill hydroelectric project, and particularly in regard to the effects of water
management in the area of the upper Churchill river Basin (including the reservoirs of the
upper Churchill hydroelectric development).

Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume IA, p. 1-17
http://www.acee-ceaa.gc.ca/050/documents staticpost/26178/31991/vIa.pdf

50. Moreover, the upper Churchill hydroelectric development infringed and continues to
infringe the Aboriginal rights and title of the Intervenors. Indeed, the construction and
operation of the upper Churchill hydroelectric project caused and continues to cause
major negative impacts on the way of life of the Intervenors. The upper Churchill
hydroelectric project irreparably and irremediably transformed and continues to
transform the natural environment of the traditional lands of the Intervenors. The
Intervenors have never been compensated in regard to the upper Churchill hydroelectric
development.

51. Additionally, the completion of the lower Churchill hydroelectric project will have
major negative impacts on the way of life of the Intervenors - culturally, spiritually,
socially and economically. The lower Churchill hydroelectric project will irreparably and
irremediably transform the natural environment of the traditional lands of the Intervenors.

52. Furthermore, the Intervenors have not been consulted or accommodated in regard to:

- the establishment of the water management agreement;
- the Upper Churchill hydroelectric project; and
- the Lower Churchill hydroelectric project.

55. In these circumstances, the establishment of the water management agreement will
adversely affect and infringe the Aboriginal rights and title of the Intervenors and
perpetuate the historical infringement of the Aboriginal rights and title of the Intervenors
- to the benefit of the province, Nalcor and CF(L)Co.

Nalcor Energy, Evironmental Impact Statement, Lower Churchill Hydroelectric
Generation Project, Volume IA, p. 4-59
htt ://www.acee-ceaa._c.ca/050/documents static. ost/26178/31991/v1a..df

56. The establishment of the water management agreement will make a less satisfactory
resolution of the Intervenors' claimed right to, among others, use, manage and control the
water resources in the future, namely the Churchill River and adjoining watersheds and
tributaries.

57. Consequently, the establishment of the water management agreement triggers a
constitutional duty to consult and accommodate.
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d. What is the scope and content of the duty to consult and accomodate in the
circumstances?

56. The establishment of the water management agreement requires consultation at the
high-end of the spectrum. In other words, the facts bear out the importance of full
consultation and accommodation in the present circumstances. Indeed, there is a strong
prima facie case in support of the claim to Aboriginal title, aboriginal rights and treaty
rights of the Intervenors and the establishment of the water management agreement will
infringe the Aboriginal rights and title of the Intervenors, as well as perpetuate the
historical infringement of the Aboriginal rights and title of the Intervenors.

e. The duty to consult and accommodate has not been satisfied in the
circumstances.

57. As previously mentioned, the Intervenors have not been consulted in regard to the
establishment of the water management agreement and the upper and lower Churchill
hydroelectric projects. As such the duty to consult and accommodate has not been
satisfied in the circumstances.

3. THE BOARD OF COMMISSIONERS OF PUBLIC UTILITIES HAS THE
JURISDICTION AND OBLIGATION TO CONSIDER CONSULTATION AND
ACCOMODATION

A. Statutory duty to consult

58. The Board of Commissioners of Public Utilities has the jurisdiction and the obligation
to determine whether Nalcor and CF(L)Co have fulfilled their statutory obligations to
consult the Intervenors in accordance with "sound utility practice".

59. The Electrical Power Control Act, 1994 explicitly grants jurisdiction to the Board of
Commissioners of Public Utilities to determine such issues:

4. In carrying out its duties and exercising its powers under this Act or
under the Public Utilities Act, the public utilities board shall implement
the power policy declared in section 3, and in doing so shall apply tests
which are consistent with generally accepted sound public utility practice.

Electrical Power Control Act, 1994, S.N.L. 1994, c. E-5.1, s. 4 (emphasis
added)

60. In these circumstances, in establishing the water management agreement pursuant to
5.5 The Electrical Power Control Act, 1994, the Board of Commissioners of Public
Utilities must determine whether Nalcor and CF(L)Co have fulfilled their obligations to
consult the Intervenors in accordance with "sound utility practice".
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B. Constitutional duty to consult and accomodate

61. The Board of Commissioners of Public Utilities must exercise its decision-making
function in accordance with the dictates of the Constitution, including s. 35 of the
Constitution Act, 1982.

Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R.
159, at p. 185
Carrier Sekani Tribal Council v. B.C. (Utilities Commission), [2009] 4 W.W.R.
381, at para. 45

62. The honour of the Crown requires not only that the Crown consult, but also that the
Board of Commissioners of Public Utilities decides any consultation dispute which arises
within the scheme of its regulation.

Carrier Sekani Tribal Council v. B.C. (Utilities Commission), [2009] 4 W.W.R.
381, at paras. 51, 54)

63. The Board of Commissioners of Public Utilities is a quasi-judicial tribunal with
authority to decide questions of law on proceedings under applicable statutes and
regulations. It is not necessary to find an explicit grant of power in the applicable statutes
and regulations to consider constitutional questions; so long as the Legislature intended
that the Board of Commissioners of Public Utilities decide questions of law, that is
sufficient.

Carrier Sekani Tribal Council v. B.C. (Utilities Commission), [2009] 4 W.W.R.
381, at paras. 15, 45
Kwikwetlem First Nation v. B.C. (Utilities Commission), [2009] 9 W.W.R. 92, at
para. 8
Public Utilities Act, R.S.N.L. 1990, c. P-47, ss. 16, 99(1) and 118(2)
Board of Commissioners of Public Utilities Regulations, 1996, NLR 39/96, art. 27

64. As such, the Board of Commissioners of Public Utilities has the jurisdiction and the
obligation to decide whether the duty to consult and accommodate has been triggered and
whether this duty has been discharched with respect to the establishment of the water
management agreement.

Carrier Sekani Tribal Council v. B.C. (Utilities Commission), [2009] 4 W.W.R.
381, at para. 15
Kwikwetlem First Nation v. B. C. (Utilities Commission), [2009] 9 W.W.R. 92, at
para. 8

65. Not only does the Board of Commissioners of Public Utilities have the ability to
decide the consultation issue, it is the appropriate forum to decide the issue. Indeed, if the
Intervenors are entitled to early consultation in regard to water management agreement, it
necessarily follows that the board with the power to establish the water management
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agreement must accept the responsibility to assess the adequacy of consultation.
Otherwise, the Intervenors will be driven to seek an interlocutory injunction, which,
according to the Supreme Court in Haida Nation v. B. C. (Minister of Forests), [2004] 3
S.C.R. 511, is often an unsatisfactory route.

Carrier Sekani Tribal Council v. B.C. (Utilities Commission), [2009] 4 W.W.R.
381, at para. 53
Haida Nation v. B. C (Minister of Forests), [2004] 3 S.C.R. 511, at para. 14

4. THE ENVIRONMENTAL ASSESSMENT OF THE LOWER CHURCHILL
PROJECT CANNOT SATISFY THE DUTY TO CONSULT

A. The Intervenors have not been consulted in fact

66. Nalcor has not consulted the Intervenors in regard to the lower Churchill
hydroelectric project. In these circumstances, Nalcor's Environmental Impact Statement
remains incomplete, insufficient and inadequate.

Comments provided by the Intervenors on July 17, 2009 and December 18, 2009
to the joint panel reviewing the proposed Lower Churchill hydroelectric project.

67. More particularly, there has only been one information meeting with Nalcor on
January 12, 2009. There have been no other meetings.

Comments provided by the Intervenors on December 18, 2009 to the joint panel
reviewing the proposed Lower Churchill hydroelectric project.

68. The allegation by Nalcor that the Intervenors are being consulted by Nalcor as part of
the environmental assessment process of the lower Churchill hydroelectric project is
therefore manifestly untrue.

Submissions by Nalcor Energy with respect to the Intervenor Applications of
Ekuanitshit and Intervenors, para. 19

69. The allegation by Nalcor that the Intervenors have received funding to participate in
the environmental assessment of the lower Churchill project is also untrue. The
Intervenors have not received any funding in that regard.

Submissions by Nalcor Energy with respect to the Intervenor Applications of
Ekuanitshit and Intervenors, para. 19

70. In the alternative, even if there was consultation in respect to the lower Churchill
hydroelectric project, which is expressly denied, this consultation would be inadequate in
satisfying the duty to consult and accommodate in respect to the water management
agreement. Indeed, as previously mentioned, the water management agreement
encompasses both the upper and lower Churchill River and triggers a duty to consult and
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accommodate that is specific to the water management agreement, particularly in light of
the fact that was no consultation and no environmental assessment in regard to the upper
Churchill hydroelectric project, including water management.

B. The lower Churchill Joint Review Panel cannot ensure consultation as a matter
of law

71. Nalcor's own exhibit flatly contradicts its submissions and those of CF(L)Co. that the
lower Churchill environmental assessment process could be the appropriate forum for
consultation and accommodation of the Innu of Ekuanitshit.

Submissions by Nalcor Energy with respect to the Intervenor Applications
of Ekuanitshit and Intervenors, para. 33 and Tab 4
Reply by CF(L)Co. to Request for Intervenor Status by Intervenors, para.
12

72. As a matter of law, the federal-provincial agreement produced by Nalcor expressly
forbids the Lower Churchill Hydroelectric Generation Project Joint Review Panel from
considering the adequacy of consultation and accommodation of Aboriginal interests by
the Crown:

The Panel will not have a mandate to make any determinations or
interpretations of.
- the validity or the strength of any Aboriginal group's claim to aboriginal
rights and title or treaty rights;
- the scope or nature of the Crown's duty to consult Aboriginal persons or
groups;
- whether Canada or Newfoundland and Labrador has met its respective
duty to consult and accommodate in respect of potential rights recognized
and affirmed by s. 35 of the Constitution Act, 1982; and
- The scope, nature or meaning of the Labrador Inuit Land Claims
Agreement.

Agreement Concerning the Establishment of a Joint Review Panel for the
Environmental Assessment of the Lower Churchill Hydroelectric
Generation Project between the Government of Canada and the
Government of Newfoundland and Labrador (2008), "Part II - Scope of
the Environmental Assessment", p. 10 (emphasis added) [Tab 4 of
Submissions by Nalcor Energy with respect to the Intervenor Applications
of Ekuanitshit and Intervenors]

C. Environmental assessment is not equivalent to consultation and accommodation

73. The Supreme Court of Canada found that a decision taken pursuant to the Canadian
Environmental Assessment Act was insufficient to satisfy the Crown's duty to consult and
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accommodate Aboriginal peoples in Mikisew Cree First Nation v. Canada (Minister of
Canadian Heritage), [2005] 3 S.C.R. 388.

74. The Court found that even though the actual content of the Crown's duty of
consultation lay at the lower end of the spectrum, nonetheless:

The Crown was required to provide notice to the Mikisew and to engage directly
with them (and not, as seems to have been the case here, as an afterthought to a
general public consultation with Park users). This engagement ought to have
included the provision of information about the project addressing what the
Crown knew to be Mikisew interests and what the Crown anticipated might be
the potential adverse impact on those interests. The Crown was required to solicit
and to listen carefully to the Mikisew concerns, and to attempt to minimize
adverse impacts on the Mikisew hunting, fishing and trapping rights.

[...]

[...] The Crown's duty to consult imposes on it a positive obligation to
reasonably ensure [...] that their representations are seriously considered and,
wherever possible, demonstrably integrated into the proposed plan of action.

Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3
S.C.R. 388, at para. 64

75. The judge at first instance, whose judgment was upheld by the Supreme Court of
Canada, made a distinction between the "standard procedures mandated by the
environmental assessment rules... designed to minimize environmental impacts" and the
"steps taken to minimize the effects of the proposed road on the constitutional rights" of
members of a Aboriginal people: Mikisew Cree First Nation v. Canada (Minister of
Canadian Heritage), 2001 FCT 1426 (CanLII) (F.C.), at para. 173, see also paras. 141,
143, 156, 157.

76. It therefore cannot be presumed that the Crown's obligation to consult would be
fulfilled in simply following the process in the Environmental Protection Act, S.N.L.
2002, c. E-14.2, or the Canadian Environmental Assessment Act, S.C. 1992, c. 37.

77. The Supreme Court of Canada did find that the process engaged in by the Province of
British Columbia under its Environmental Assessment Act fulfilled the requirements of its
duty to consult and accommodate in Taku River Tlingit First Nation v. British Columbia
(Project Assessment Director), [2004] 3 S.C.R. 550.

78. However, the process which the Supreme Court held was acceptable provided the
Aboriginal party with a special role:
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a) the provincial statute required that Aboriginal peoples whose traditional
territory included the site of the project be invited to participate in a
Project Committee;

b) representatives of the First Nation participated fully as Project Committee
members;

c) the First Nation received financial assistance to participate in Project
Committee meetings; and

d) in face of concerns raised by the First Nation, the provincial office
responsible for assessment commissioned a study on traditional land use
by an expert approved by the First Nation and under the auspices of an
Aboriginal study steering group.

Taku River Tlingit First Nation v. British Columbia (Project Assessment
Director), [2004] 3 S.C.R. 550, at pp. 568-570

79. Unlike the Appellants in the Supreme Court decision in Taku River Tlingit First
Nation v. B. C., [2004] 3. S.C.R. 550, the Intervenors are not "full participants" in the
environmental assessment of the lower Churchill hydroelectric project. The Intervenors
have only provided comments to the joint panel. They have not received any funding to
participate in this process. They have no control over the panel's process. In any event,
there has been no consultation of the Intervenors in respect to lower Churchill
hydroelectric project.

Montreal, this 14 th day of January 2010

O" 1 ILLY & ASSOCIES
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niversity, suite 1007
Montreal, Quebec
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Tel:
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Agent for the Intervenors
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in a somewhat irregular fashion in Thorson, McNeil and Borowski. Unfor-
tunately, Mr. Justice LeDain did not engage in a concerted effort to fully
delineate what each of these criteria involve. Thus, the meaning of concepts
such as "justiciability", "serious issues" and "genuine interest" remain fairly
elusive in nature.

Notwithstanding the weakness mentioned in the last point, the Finlay case
represents a positive development. It is now clear that the Supreme Court consid-
ers it inappropriate for the Attorney General to exercise final control over non-
constitutional challenges to legislation much as it found such control unacceptable
in the constitutional realm. Thus, the Finlay case establishes that the ultimate
discretion as to when an individual may challenge the administration of public
legislation is now squarely in the hands of the courts. This is to be applauded, in
so far as it removes from the political arena the determination as to whether
politically-hued cases will be brought to court. Of course, the danger is that the
courts will become excessively involved in purely political issues. In the era of
the Charter, however, this concern may be superfluous. The Charter has already
injected political considerations into the judicial arena; it would be hypocritical,
therefore, to restrict "public interest" standing on those grounds alone. Further-
more, it is better to incur the risk that a court might issue on overtly political
decision once in a while than to completely immunize such questions from judicial
review altogether.

I believe that the Finlay decision confirms that the court is becoming more
open, an attitude which should be mirrored by administrative agencies where the
jurisdiction exists to do so."'

9.7(b) Intervening in Agency Proceedings

In section 9.7(a), I reviewed for the reader the trend of the courts in the last
few years to open up their proceedings to a broader spectrum of participation by

47.2 However, see the caution sounded by the Supreme Court of Canada in Canadian Council of
Churches v. R., 1992 CarswellNat 25, 2 Admin. L.R. (2d) 229, [1992] t S.C.R. 236, 88 D.L.R.
(4th) 193 (S.C.C.) in its refusal to extend public interest standing beyond the Finlay criteria that
"care must be taken to ensure that judicial resources are not overextended."

For a case where "public interest standing " was granted by a court, see also Friends of the
Earth - Les Amit(e)s de la Terre v. Canada (Governor in Council), 2008 CarswellNat 3763,
2008 FC 1 183 (Fed. Ct.). That case dealt with the attempt by a public interest group to enforce
the Kyoto Protocol Implementation Act. The Kyoto Protocol Implementation Act had been
forced on a (minority) government by a (majority) opposition. In these unusual, to say the least,
circumstances, the public interest group sought standing to bring judicial reviews to force the
government to comply with its alleged obligations under the Act. The Federal Court held that
the group met the requirements for public interest standing:

in that it has a genuine interest in the subject matter raised, there is a serious issue presented
that there is no other reasonable and effective way to bring these matters before the
Court.. .
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those wishing to take part in court proceedings. Some court practice, in terms of
standing comes very close to, if it does not contravene both the Rules of Natural
Justice as well as basic underlying principles of the Charter of Rights.

The permission or right to participate in agency hearings in Canada has
always been much more democratically practised by agencies than by the Cana-
dian courts. There are unfortunately some exceptions to this general rule, lam-
entably, usually at the hand of agencies which are chaired by lawyers with
insufficient practical administrative experience.

More agencies in Canada are very open about who and what they will
recognize, largely because most agencies have a duty to represent and consider
the public interest in addition to any particular interest of a party appearing before
the agency in a given matter. It is patently difficult for an agency to consider the
public interest if a member of the public is excluded from giving evidence or
otherwise taking part in the proceedings. Agencies, on the whole, have adopted
a low hearth of interest as an entrance requirement. The basic test that is most
often applied is that of relevance. If what the person seeking to participate has to
say or to bring to the hearing is relevant, the person ought to be able to participate.

Further, it is far better to err on the open side of admission in the early stages
of a hearing before ruling at a later date that the evidence or participation of the
person is not helpful to the producers and considerations of the agency.

Patently, there is an exception to this general view, that is, where the man-
dating legislation makes it very clear - and I repeat "very clear" that such a
person is not to be heard by the agency. However, even then, I would be of the
view that there is very little legislation to that effect in Canada, and whatever
there is, is likely contrary to the Charter of Rights in which case the agency ought
to so find and declare, where appropriate, that the constraint is unconstitutional.
(See the Cuddy Chicks° % case after tab "Cases and Comments")

The traditional differences between courts and agencies ought to make it
clear to agencies that they cannot rely on court practice and procedures to declare
whether a person has a right, or even a duty to appear before an agency.

Forty years of experience in administrative practice has taught me that there
is far less time consumed and fewer risks taken by admitting rather than excluding
a party. It doesn't take much imagination, if such is justified, to hear the evidence,
insist that it be relevant, and then not rely on it. (But be careful to explain why
you heard what you heard and why you did not rely upon it - if in fact that turns
out to be the case)"

48 Cuddy Chicks Ltd. v. Ontario (Labour Relations Bd.), 70 O.R. (2d) 179, 35 O.A.C. 94, 38 Admin.

L.R. 48, 62 D.L.R. (4th) 125, [1989] O.L.R.B. Rep. 989, 89 C.L.L.C. 14,051 (C.A.), leave to

appeal to S.C.C. granted February 22, 1990, Doc. No. 21675.

49 But see Leisureland Sports Bar Inc. v. Edmonton (City), 2001 ABQB 745, [20011 A.J. No. 1 136

(Alta. Q.B.) which I cite simply as a caution for agencies to ensure that the firmly establish the

reasons and basis for allowing broad participation in their proceedings. An agency cannot rely

on the courts to fully appreciate the realities, and sometimes even legalities, of agency proceedings.

In that case the Alberta Court of Queen's Bench ruled that the Community Services Committee
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There are a number of cases on standing before administrative agencies in
Canada, but each of them relies so specifically upon the mandating legislation of
that agency, or at least upon the interpretation of some judicially-oriented chair-
person, that they are not really very helpful as a general guide.

A more extensive discussion relating to the grant of intervenor status in
agency proceedings to persons who are not parties will be found later in chapter
12 under heading "12.4 Interventions."

of the City of Edmonton breached the terms of its enabling statute when it heard the views of

local residents in considering an appeal by a bar from a business licence inspector. The relevant

licence by-law provided that "The Community Services Committee shall hear from the Appellant

and the City officials concerned...." The Court construed this provision as an implicit direction

that the Committee could not hear anyone else. Beyond simply noting the by-law and stating its

conclusion the Court really does not provide any analysis for that conclusion. It does not appear

to consider, for example, that a direction to hear from some groups does not necessarily amount

to a direction not to hear others as well and that the provision may merely have served as a

direction as to those who have a right to be heard rather than a restriction on the rather common

ability of agencies to allow others to be heard as well. Nor does the Court appear to consider that

the Committee could have heard the very views in question from the very groups if the Committee

chose simply to refer to them as witnesses. The Court did say that it understood the frustration of

the local residents as they would not be heard at any time in the decision that would affect their

community. Indeed.

9-27

	

(A.T.)(2009 - Rel. 5)



A HEARING - SOME COMMENTS

	

12.4

that matter is delayed or stretched unreasonably. The agency must, as well, avoid
the impression of attempting to build the case for one party or another.

12.4 INTERVENTIONS

Intervenors are generally individuals or groups who do not meet the criteria
to be a party but who still have a sufficient interest, or some expertise or view
which the agency feels will benefit the proceeding to have represented. As the
Supreme Court of Canada commented in the Canadian Council of Churches v.
Canada' 62 "[T]he views of the public litigant who cannot obtain standing need
not be lost. Public interest organizations are, as they should be, frequently granted
intervenor status. The views and submissions of intervenors on issues of public
importance frequently provide great assistance to the courts." [emphasis added.]

A statute may expressly give an agency the authority to grant intervener
status to a person or group.' 62 Otherwise an agency's authority to grant intervener
status flows implicitly from the power to conduct a hearing or to hold an inquiry.' 6 '
It appears that, at least in the case of a public officer, in order for an agency to
grant such status the person seeking intervenor status must have the ability himself
to receive the grant.' TM

There is no common law right to be an intervenor. Statute may, of course,
grant such a right but in the absence of such a statutory provision, intervenors are
added at the discretion of the agency. Furthermore, unlike a party, who is given
certain rights by natural justice and fairness, the extent of an intervenor's partic-
ipation is fixed by the agency (subject to statutory direction, of course). The

162 (1992), 132 N.R. 241 (S.C.C.).

162.1 See, for example, section 33 of British Columbia's Administrative Tribunals Act, S.B.C. 2004,
c. 45.

163 Nfld. Telephone Co. v. TAS Communications Systems Ltd. (1987), 45 D.L.R. (4th) 570 (S.C.C.).
164 In Nfld. Telephone Co. v. TAS Communications Systems Ltd. (1987), 45 D.L.R. (4th) 570

(S.C.C.) the Supreme Court held that the Newfoundland Board of Commissioners of Public
Utilities could not grant intervenor standing to the federal Director of Investigation and
Research as the federal government had not given that officer the mandate to appear before
provincial agencies. The Court held that "Whatever scope may be reasonably assigned to the
implied power or discretion of the board to permit intervention, it cannot have been intended
that the board should have authority to permit intervention by a public officer in his official
capacity if the officer has been denied the necessary authority to intervene by his governing
statute. . . . To permit intervention where a public officer is shown to lack the necessary
authority to intervene would be to permit him to exceed his authority and thus would be
contrary to a fundamental principle of public law." The Court had earlier held that the official
required some statutory authority to intervene in the capacity of his office as that intervention
would amount to "an assertion, in an adjudicative context, of the authority and expertise of a
public official. In such a case, a public officer puts the weight of his opinion and knowledge
acquired in the exercise of his official duties, on the adjudicative scales. He extends, on his
own initiative, the effective reach and influence of his office and authority with potential direct
legal effect. " For a similar decision see City of Edmonton v. Canadian Radio-television and
Telecommunications Commission, [1983] 1 F.C. 358 (C.A.).

12-66.3

	

(A.T.) (2009 - Rel. 7)



12.4

	

ADMINISTRATIVE TRIBUNALS

degree of participation will be determined by the extent the agency feels the
intervenor's participation will assist it in its mandate.' 65 Sometimes two or more
individuals or groups may bring before the agency essentially the same expertise
or views. In that case the agency may require that they pool their resources and
appear through a single spokesman.' 6i5 - 1 However, it must he remembered that an
intervenor is there to bring a view or an expertise before the agency which will
he useful in determining the matter which is before the agency. If the person
seeking intervenor status is not bringing anything of potential use to the agency,
or is simply repeating which will already be brought or could be brought to the
agency by the other parties, the agency should not grant intervenor status out of
concerns respecting the public (and the parties') interest in efficient and expedi-
tious proceedings.' 652 An intervenor should not be given leave to speak to clues-

165 See for example, the description of the role of intervenors before the National Energy Board
in c. 5.5(d)(iv) and the Ontario Energy Board in c. 5.4.

165.1 Of relevance to this point is the caution sounded by Lord Hoffman in the British House of
Lords decision in In Re E (a child), [2008] UKHL 66 (H.L.) respecting interventions in
proceedings before the House of Lords. Those comments are also applicable to proceedings
before Canadian agencies.

It may however be of some assistance in future cases if I comment on the intervention by
the Northern Ireland Human Rights Commission. In recent years the House has frequently
been assisted by the submissions of statutory bodies and non-governmental organizations
on questions of general public importance. Leave is given to such bodies to intervene and
make submissions, usually in writing but sometimes orally from the bar, in the expectation
that their fund of knowledge or particular point of view will enable them to provide the
House with a more rounded picture than it would otherwise obtain. The House is grateful
to such bodies for their help.

An intervention is however of no assistance if it merely repeats points which the appellant
or respondent has already made. An intervener will have had sight of their printed cases
and, if it has nothing to add, should not add anything. It is not the role of an intervener to
be an additional counsel for one of the parties. This is particularly important in the case
of an oral intervention. I am bound to say that in this appeal the oral submissions on behalf
of the NIHRC only repeated in rather more emphatic terms the points which had already
been quite adequately argued by counsel for the appellant. In future, I hope that interveners
will avoid unnecessarily taking up the time of the House in this way.

165.2 In Canada (Prince Minister) v. Khadr, 2009 CarswellNat 1637, 2009 FCA 191 (Fed. C.A.)
(which dealt with efforts to repatriate Omar Khadr from Guantanamo Bay and the American
military process) Amnesty International sought, and was refused intervenor status before the
Federal Court of Appeal. The Court applied the test set out in C.U.P.E. v. Canadian Airlines

International Ltd., [2000] F.C.J. No. 220 (Fed. C.A.). That test set out the following factors
for consideration:

I) Is the proposed intervener directly affected by the outcome?

2) Does there exist a justiciable issue and a veritable public interest?

3) Is there an apparent lack of any other reasonable or efficient means to submit the question
of the Court?

4) Is the position of the proposed intervener adequately defended by one of the parties to the
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tions which are not raised by the underlying proceeding.' 66

Once notice has been given of the hearing, those who want to take part will
give notice of their wish to participate in the hearing by filing with the tribunal a
notice of intervention: see Appendix 12.4.

The notice of intervention should be precise and should set out:

(1) the style of cause (to allow the agency to identify the proceeding in question);

(2) a description of the intervenor (to allow the agency to know who is seeking
the intervention and what he can bring to the proceeding);

(3) a description of how the intervenor can be impacted or affected by the matters
before the agency;

(4) a brief description of the positions being taken by the intervenor for or against;
and

(5) the address for service upon the intervenor.

Few agencies have a procedure to strike out a notice of intervention if it fails
to disclose any substantial interest of the intervenor. I believe that most agencies
should allow standing to most intervenors. 167 In the end, the agency will have to
decide what weight should be given to the submissions. This practice is in the
public interest.

case?

5) Are the interests of justice better served by the intervention of the proposed third party?

6) Can the Court hear and decide the case on its merits without the proposed intervener?

Of those, the Court of Appeal stated that it considered particularly whether:

• the position of the proposed intervener is adequately defended by one of the parties to the
case;

• the interests of justice are better served by the intervention of the proposed third party;

• the Court can hear and decide the cause on its merits without the proposed intervener.

Amnesty had stated that it had expertise on the issue of human rights and, while it supported
the position of the respondent it sought to make supplemental argument. In denying the
application the Court stated that:

at its highest, Al's interest is jurisprudential in nature. It is well-established that this kind
of interest alone cannot justify an application to intervene.

166 Rudolph v. Canada (Minister of Employment & Immigration) (1992), 139 N.R. 233 (Fed.
C.A.).

167 For an interesting limitation on the authority of an agency to grant intervenor status see Director
of Investigations and Research Under the Combines Investigation Act v. Nfld. Telephone Co.,
[1987] 2 S.C.R. 466, 68 Nfld. & P.E.I.R. 1, 209 A.P.R. I , where the Supreme Court of Canada
held that an provincial agency could not grant a federal official intervenor status in its pro-
ceedings when Parliament had not given that office the mandate to intervene. The agency's
provincially based power could not alter the mandate of the federal official.
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Where an agency has no requirement for the filing of any supporting material
in advance by the applicant, there will obviously he no requirement that material
he filed with a notice of intervention. Many agencies have no requirement that an
intervenor tile any material. He only has to appear the day the hearing commences,
having given notice of his intent to intervene. Many agencies do not even require
a notice of intervention to intervene. Most agencies fall somewhere between the
extremes of substantial pre-filings and no filings at all.' 67

12.5 INTERROGATORIES

Once a notice calling a hearing has been given and the notices of intervention
have been received, the tribunal may issue a procedural order advising all parties
of the procedure, in terms of interrogatories and other preliminary matters.

Interrogatories are written questions directed by parties to each other, copies
of which are filed with the tribunal and sent to or served on all other parties.
Usually the procedural order, where interrogatories are part of a tribunal's prac-
tice, will described how a party may intervene and put interrogatories to opposing
parties. Such a procedural order is attached as Appendix 12.5.

Interrogatories were introduced many years ago by some agencies such as
the NEB and the OEB as a substitute for examination-for-discovery. Most boards
can authorize (order) discovery, but it is not common to do so. The concept of
interrogatories is that if a party does not understand material that has been filed,
it may address questions in writing to another party. The interrogatories shall be
answered by the other party in writing on or before a certain date, unless a motion
is brought before the tribunal dispensing with a duty to answer the question. The
practice, where there are interrogatories, is that the question and answers are
numbered so that they can he easily associated with the party asking the question
and the subject matter.

Needless to say, an interrogatory process, although common with regulatory
tribunals is not common with other kinds of agencies. This is, perhaps, because
the issues coming before regulatory hoards are unusually complex. They involve,
as a rule, a large volume of paper and statistics.

It is not possible to lay down any rule as to how, if at all, agencies should
make use of the interrogatory process. However, there is something to be said for
the use of' more, rather than less, pre-filed material so that parties have a clearer
advance knowledge of how parties' interests are affected or could be affected by
the hearing. In addition, the parties can more usefully participate on behalf of the
public interest and assist a tribunal if it knows more rather then less about the
issues in advance. The pre-tiled material becomes part of the record as soon as it
is identified by the witness. The material is not read into the record. The tribunal
must have read and understood the material, as tiled, before the hearing com-

I67a Inventions are also discussed briefly earlier in chapter 9 under the heading "9.7(b) Intervening

in Agency Proceedings".
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Statement on Aboriginal Relations

The Context

Aboriginal communities across Canada
- First Nation, Inuit, and Metis - seek
increased participation in the economic,
political and, social affairs of this country.

While sharing this common objective,
these communities represent a complex
and diverse set of interests. They also
present an increasingly evident and
compelling reality:

• Aboriginal youth, between the ages
of 15 and 35, are the fastest growing
demographic group in Canada;'

Aboriginal communities exercise
some measure of influence - and,
in the case of reserve lands, direct
control - over a significant percent-
age of Canada's land area, and the
resolution of land claims may see
the percentage of lands under direct
control increase significantly; 2

Effective political representation and
success in the courts have given
issues of importance to Aboriginal
peoples a key place in provincial
and federal political agendas; and

There are now more than 10,000
Aboriginal-owned businesses opera-
ting in Canada, up from an estimated
few hundred in the late 1960's. 3

This new reality presents challenges for
Canadian society. From the perspective
of the electricity industry, it also presents
new opportunities - for Aboriginal and
non-Aboriginal Canadians alike.

The Opportunity

Much has been learned from the history
of the relationship between Aboriginals
and non-Aboriginals. The new reality

described above affords Canadian society
at large, and the electricity industry in
particular, an opportunity to benefit from
that learning. Key is the recognition that
the interests of Aboriginal communities
and the electricity industry are more
common than different.

Electricity is a major natural resource-
derived commodity critical to the
Canadian economy, meeting the needs
of residential homeowners, businesses,
and industry from coast to coast to
coast. A large part of both current and
potential Canadian electricity genera-
tion and transmission originates in or
crosses over land traditionally used
by Aboriginal communities.

Common interests in business are
identified by getting to know people,
their institutions, their decision-making
processes, and how they do business.
During the last 15 years, electrical utilities
have dedicated substantial resources to
create specific policies, programs and
projects designed to reach out and con-
structively engage local Aboriginal com-
munities in the day-to-day business of
the industry. This process is on-going,
expanding, and of benefit to both groups.

There are already many successful
business relationships between
Canadian electricity companies and
Aboriginal communities. Member
companies of the Canadian Electricity
Association believe that additional
mutually beneficial business arrange-
ments can and will be forged with
Aboriginal communities for electricity
projects, particularly in the near-term
when the industry faces significant
change in its scale and design. Creative
thinking and innovative business agree-
ments have demonstrated that cultural
differences can be bridged to serve a
common purpose. It is a solid founda-
tion on which to build.

Canadian Electric Association
Association c d
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• CEA Statement
on Aboriginal

The Commitment • Becoming an Employer of ChoiceRelations
for the growing demographic ofFebruary 2004 Member companies of the Canadian Aboriginal youth.

Electricity Association are committed to:
• Supporting educational opportunities

• Recognizing and respecting the for Aboriginal people to provide a
status and diversity of Aboriginal well-trained source of employees for
peoples, and their historic and the industry.
cultural ties to the land.

• Informing and consulting Aboriginal
communities at an early stage with
respect to planned activities and
projects that will have an impact
on them.

• Building relationships with Aboriginal
communities based on trust, respect,
and mutual understanding.

• Building on the success of existing
relationships by pursuing direct
meetings and consultations to help
local utilities and Aboriginal commu-
nities to develop new and better
business relationships.

• Increasing employment and con-
tracting opportunities for Aboriginal
peoples.

• Creating a supportive work environ-
ment for Aboriginal peoples employed
at our companies.

Conclusion

The member companies of the
Canadian Electricity Association are
confident that we can do business with
the Aboriginal peoples of Canada to our
mutual benefit. With respect for their
often unique historic and cultural links
to the land, waterways, and natural
resources of Canada, we are commit-
ted to working with them as we meet
the electricity needs of all Canadians.

For more information:

Timothy Egan
416-535-2815

egan@canelect.ca

' 2001 Census, Statistics Canada
2 Corporate Aboriginal Relations: Best Practice Case Studies, Pamela Sloan &

Roger Hill, Hill Sloan Associates Inc., Toronto: 1995, p. xi
a CANDO Statement on the Economic Development Recommendations of the

Royal Commission on Aboriginal Peoples, David Newhouse & Corinne Mount
Pleasant-Jette, The Joint CANDO-Royal Bank Symposium, October 23, 1997, p. 3
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Minister of Forests and Attorney
General of British Columbia
on behalf of Her Majesty The Queen
in Right of the Province
of British Columbia Appellants

v.

Council of the Haida Nation and
Guujaaw, on their own behalf
and on behalf of all members of the
Haida Nation Respondents

and between

Weyerhaeuser Company Limited Appellant

v.

Council of the Haida Nation and
Guujaaw, on their own behalf
and on behalf of all members of the
Haida Nation Respondents

and

Attorney General of Canada,
Attorney General of Ontario,
Attorney General of Quebec,
Attorney General of Nova Scotia,
Attorney General for Saskatchewan,
Attorney General of Alberta,
Squamish Indian Band and
Lax-kw'alaams Indian Band,
Haisla Nation, First Nations Summit,
Dene Tha' First Nation,
Tenimgyet, aka Art Matthews,
Gitxsan Hereditary Chief, Business
Council of British Columbia,
Aggregate Producers Association
of British Columbia, British Columbia
and Yukon Chamber of Mines,
British Columbia Chamber of Commerce,
Council of Forest Industries, Mining
Association of British Columbia,

Ministre des Forks et procureur
general de la Colombie-Britannique
au nom de Sa Majesty la Reine du
chef de la province de la
Colombie-Britannique Appelants

c.

Conseil de la Nation haida et
Guujaaw, en leur propre nom et
au nom des membres de la
Nation haida Intimes

et entre

Weyerhaeuser Company Limited Appelante

c.

Conseil de la Nation haida et
Guujaaw, en leur propre nom et
au nom des membres de la
Nation haida Intimes

et

Procureur general du Canada,
procureur general de I'Ontario,
procureur general du Quebec,
procureur general de la
Nouvelle-Ecosse, procureur general
de la Saskatchewan, procureur
general de 1'Alberta, Bande indienne
de Squamish et Bande indienne
des Lax-kw'alaams, Nation haisla,
Sommet des Premieres nations,
Premiere nation Dene Tha', Tenimgyet,
aussi connu sous le nom
d'Art Matthews, chef hereditaire
Gitxsan, Business Council of
British Columbia, Aggregate Producers
Association of British Columbia,
British Columbia and Yukon Chamber of
Mines, British Columbia
Chamber of Commerce, Council of
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British Columbia Cattlemen's Association
and Village of Port Clements Interveners

INDEXED AS: HAIDA NATION V. BRITISH COLUMBIA
(MINISTER OF FORESTS)

Neutral citation: 2004 SCC 73.

File No.: 29419.

2004: March 24; 2004: November 18.

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Crown - Honour of Crown - Duty to consult and
accommodate Aboriginal peoples - Whether Crown
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely
affect their as yet unproven Aboriginal rights and title
claims - Whether duty extends to third party.

For more than 100 years, the Haida people have
claimed title to all the lands of Haida Gwaii and the
waters surrounding it, but that title has not yet been
legally recognized. The Province of British Columbia
issued a "Tree Farm License" (T.F.L. 39) to a large for-
estry firm in 1961, permitting it to harvest trees in an
area of Haida Gwaii designated as Block 6. In 1981,
1995 and 2000, the Minister replaced T.F.L. 39, and in
1999, the Minister approved a transfer of T.F.L. 39 to
Weyerhaeuser Co. The Haida challenged in court these
replacements and the transfer, which were made without
their consent and, since at least 1994, over their objec-
tions. They asked that the replacements and transfer be
set aside. The chambers judge dismissed the petition,
but found that the government had a moral, not a legal,
duty to negotiate with the Haida. The Court of Appeal
reversed the decision, declaring that both the govern-
ment and Weyerhaeuser Co. have a duty to consult with
and accommodate the Haida with respect to harvesting
timber from Block 6.

Held: The Crown's appeal should be dismissed.
Weyerhaeuser Co.'s appeal should be allowed.

While it is open to the Haida to seek an interlocutory
injunction, they are not confined to that remedy, which

Forest Industries, Mining Association
of British Columbia, British Columbia
Cattlemen's Association et Village de Port
Clements Intervenants

REPERTORIE : NATION HAIDA C. COLOMBIE -
BRITANNIQUE (MINISTRE DES FORETS)

Reference neutre : 2004 CSC 73.

N° du greffe : 29419.

2004 : 24 mars; 2004: 18 novembre.

Presents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Couronne - Honneur de la Couronne - Obligation
de consulter les peuples autochtones et de trouver des
accommodements a leurs preoccupations - La Cou-
ronne a-t-elle envers les peuples autochtones une
obligation de consultation et d'accommodement avant
de prendre une decision susceptible d 'avoir un effet
prejudiciable sur des revendications de droits et titres
ancestraux non encore prouvees? - L'obligation vise-t-
elle aussi les tiers?

Depuis plus de 100 ans, les HaIda revendiquent un titre
sur les terres des iles Haida Gwaii et les eaux les entou-
rant; ce titre n'a pas encore ete juridiquement reconnu.
En 1961, la province de la Colombie-Britannique a deli-
vre a une grosse compagnie forestiere une < concession
de ferme forestiere » (CFF 39) 1'autorisant a recolter des
arbres dans la region des Iles HaIda Gwaii connue sous
le nom de Bloc 6. En 1981, en 1995 et en 1'an 2000, le
ministre a remplace la CFF 39 et en 1999 it a autorise la
cession de la CFF 39 a Weyerhaeuser Co. Les Haida ont
conteste devant les tribunaux ces remplacements et cette
cession, qui ont ete effectues sans leur consentement
et, depuis 1994 au moins, en depit de leurs objections.
Its demandent leur annulation. Le juge en son cabinet a
rejete la demande, mais a conclu que le gouvernement a
l'obligation morale, mais non legale, de negocier avec les
Haida. La Cour d'appel a infirme cette decision, decla-
rant que le gouvernement et Weyerhaeuser Co. ont tous
deux l'obligation de consulter les Haida et de trouver des
accommodements a leurs preoccupations.

Arret : Le pourvoi de la Couronne est rejete. Le pour-
voi de Weyerhaeuser Co. est accueilli.

II est loisible aux Haida de demander une injonction
interlocutoire, mais ce n'est pas leur seul recours. Par
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may fail to adequately take account of their interests prior
to final determination thereof. If they can prove a special
obligation giving rise to a duty to consult or accommo-
date, they are free to pursue other available remedies.

The government's duty to consult with Aboriginal
peoples and accommodate their interests is grounded in
the principle of the honour of the Crown, which must be
understood generously. While the asserted but unproven
Aboriginal rights and title are insufficiently specific for
the honour of the Crown to mandate that the Crown act
as a fiduciary, the Crown, acting honourably, cannot cav-
alierly run roughshod over Aboriginal interests where
claims affecting these interests are being seriously pur-
sued in the process of treaty negotiation and proof. The
duty to consult and accommodate is part of a process of
fair dealing and reconciliation that begins with the asser-
tion of sovereignty and continues beyond formal claims
resolution. The foundation of the duty in the Crown's
honour and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or construc-
tive, of the potential existence of the Aboriginal right
or title and contemplates conduct that might adversely
affect it. Consultation and accommodation before final
claims resolution preserve the Aboriginal interest and
are an essential corollary to the honourable process of
reconciliation that s. 35 of the Constitution Act, 1982,
demands.

The scope of the duty is proportionate to a prelimi-
nary assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness of the
potentially adverse effect upon the right or title claimed.
The Crown is not under a duty to reach an agreement;
rather, the commitment is to a meaningful process of
consultation in good faith. The content of the duty varies
with the circumstances and each case must be approached
individually and flexibly. The controlling question in all
situations is what is required to maintain the honour of
the Crown and to effect reconciliation between the Crown
and the Aboriginal people with respect to the interests
at stake. The effect of good faith consultation may be
to reveal a duty to accommodate. Where accommoda-
tion is required in making decisions that may adversely
affect as yet unproven Aboriginal rights and title claims,
the Crown must balance Aboriginal concerns reasonably

ailleurs, it est possible que l'injonction interlocutoire ne
tienne pas suffisamment compte de leurs interests avant
qu'une decision definitive soit rendue au sujet de ceux-ci.
S'ils sont en mesure d'etablir 1'existence d'une obligation
particuliere donnant naissance a 1'obligation de consulter
ou d'accommoder, ils sont libres de demander 1'applica-
tion de ces mesures.

L'obligation du gouvernement de consulter les peu-
pies autochtones et de trouver des accommodements
a leurs interests decoule du principe de 1'honneur de la
Couronne, auquel it faut donner une interpretation gene-
reuse. Bien que les droits et titre ancestraux revendiques,
mais non encore definis ou prouves, ne soient pas suf-
fisamment precis pour que l'honneur de la Couronne
oblige celle-ci a agir comme fiduciaire, cette derniere,
si elle entend agir honorablement, ne peut traiter cava-
lierement les interests autochtones qui font l'objet de
revendications serieuses dans le cadre du processus de
negociation et d'etablissement d'un traite. L'obligation
de consulter et d'accomrnoder fait partie integrante du
processus de negociation honorable et de conciliation
qui debute au moment de 1'affirmation de la souverai-
nete et se poursuit au-dela de la reconnaissance for-
melle des revendications. L'objectif de conciliation ainsi
que 1'obligation de consultation, laquelle repose sur
l'honneur de la Couronne, tendent a indiquer que cette
obligation prend naissance lorsque la Couronne a con-
naissance, concretement ou par imputation, de l'exis-
tence potentielle du droit ou titre ancestral et envisage
des mesures susceptibles d'avoir un effet prejudiciable
sur celui-ci. La prise de mesures de consultation et d'ac-
commodement avant le reglement definitif d'une reven-
dication permet de proteger les interests autochtones et
constitue mane un aspect essentiel du processus hono-
rable de conciliation impose par 1'art. 35 de la Loi cons-
titutionnelle de 1982.

L'etendue de l'obligation depend de revaluation preli-
minaire de la solidite de la preuve etayant 1'existence du
droit ou du titre revendique, et de la gravite des effets pre-
judiciables potentiels sur le droit ou le titre. La Couronne
n'a pas 1'obligation de parvenir a une entente mais plut8t
de mener de bonne foi de veritables consultations. Le con-
tenu de 1'obligation varie selon les circonstances et it faut
proceder au cas par cas. La question decisive dans toutes
les situations consiste a determiner ce qui est necessaire
pour preserver 1'honneur de la Couronne et pour concilier
les interests de la Couronne et ceux des Autochtones. Des
consultations menees de bonne foi peuvent faire naitre
1'obligation d'accommodement. Lorsque des mesures
d'accommodement sont necessaires lors de la prise d'une
decision susceptible d'avoir un effet prejudiciable sur
des revendications de droits et de titre ancestraux non
encore prouvees, la Couronne doit etablir un equilibre
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with the potential impact of the decision on the asserted
right or title and with other societal interests.

Third parties cannot be held liable for failing to dis-
charge the Crown's duty to consult and accommodate.
The honour of the Crown cannot be delegated, and the
legal responsibility for consultation and accommodation
rests with the Crown. This does not mean, however, that
third parties can never be liable to Aboriginal peoples.

Finally, the duty to consult and accommodate applies
to the provincial government. At the time of the Union,
the Provinces took their interest in land subject to any
interest other than that of the Province in the same. Since
the duty to consult and accommodate here at issue is
grounded in the assertion of Crown sovereignty which
pre-dated the Union, the Province took the lands subject
to this duty.

The Crown's obligation to consult the Haida on the
replacement of T.F.L. 39 was engaged in this case. The
Haida's claims to title and Aboriginal right to harvest red
cedar were supported by a good prima facie case, and
the Province knew that the potential Aboriginal rights
and title applied to Block 6, and could be affected by
the decision to replace T.F.L. 39. T.F.L. decisions reflect
strategic planning for utilization of the resource and may
have potentially serious impacts on Aboriginal rights
and titles. If consultation is to be meaningful, it must
take place at the stage of granting or renewing T.F.L.'s.
Furthermore, the strength of the case for both the Haida's
title and their right to harvest red cedar, coupled with
the serious impact of incremental strategic decisions on
those interests, suggest that the honour of the Crown may
also require significant accommodation to preserve the
Haida's interest pending resolution of their claims.
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The judgment of the Court was delivered by

THE CHIEF JUSTICE -

I. Introduction

To the west of the mainland of British Columbia
lie the Queen Charlotte Islands, the traditional
homeland of the Haida people. Haida Gwaii, as the
inhabitants call it, consists of two large islands and a
number of smaller islands. For more than 100 years,
the Haida people have claimed title to all the lands
of the Haida Gwaii and the waters surrounding it.
That title is still in the claims process and has not yet
been legally recognized.

The islands of Haida Gwaii are heavily forested.
Spruce, hemlock and cedar abound. The most impor-
tant of these is the cedar which, since time imme-
morial, has played a central role in the economy and
culture of the Haida people. It is from cedar that
they made their ocean-going canoes, their clothing,
their utensils and the totem poles that guarded their
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Version francaise du jugement de la Cour rendu
par

LA JUGE EN CHEF -

I. Introduction

A l'ouest de la partie continentale de la Colombie-
Britannique s'etendent les Iles de la Reine-Charlotte,
patrie traditionnelle des Haida. Les Iles Haida
Gwaii, comme leurs habitants les appellent, se com-
posent de deux grandes Iles et de plusieurs petites
Iles. Depuis plus de 100 ans, les Haida revendiquent
un titre sur les terres des Iles Haida Gwaii et les eaux
les entourant. Ce titre en est toujours a 1'dtape de
la revendication et n'a pas encore etd juridiquement
reconnu.

Les Iles Haida Gwaii sont densement boisees.
L'epinette, la pruche et le cedre y foisonnent. Le
plus important de ces arbres est le cedre, qui, depuis
des temps immemoriaux, joue un role central dans
1'economie et la culture des Haida. C'est a partir du
cedre qu'ils fabriquaient leurs cants maritimes,
leurs vetements, leurs ustensiles et les totems qui

1
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lodges. The cedar forest remains central to their life
and their conception of themselves.

The forests of Haida Gwaii have been logged
since before the First World War. Portions of the
island have been logged off. Other portions bear
second-growth forest. In some areas, old-growth
forests can still be found.

The Province of British Columbia continues to
issue licences to cut trees on Haida Gwaii to for-
estry companies. The modern name for these
licenses are Tree Farm Licences, or T.F.L.'s. Such
a licence is at the heart of this litigation. A large
forestry firm, MacMillan Bloedel Limited acquired
T.F.L. 39 in 1961, permitting it to harvest trees in
an area designated as Block 6. In 1981, 1995 and
2000, the Minister replaced T.F.L. 39 pursuant to
procedures set out in the Forest Act, R.S.B.C. 1996,
c. 157. In 1999, the Minister approved a transfer
of T.F.L. 39 to Weyerhaeuser Company Limited
("Weyerhaeuser"). The Haida people challenged
these replacements and the transfer, which were
made without their consent and, since at least 1994,
over their objections. Nevertheless, T.F.L. 39 con-
tinued.

In January of 2000, the Haida people launched a
lawsuit objecting to the three replacement decisions
and the transfer of T.F.L. 39 to Weyerhaeuser and
asking that they be set aside. They argued legal
encumbrance, equitable encumbrance and breach
of fiduciary duty, all grounded in their assertion of
Aboriginal title.

This brings us to the issue before this Court. The
government holds legal title to the land. Exercising
that legal title, it has granted Weyerhaeuser the
right to harvest the forests in Block 6 of the land.
But the Haida people also claim title to the land -
title which they are in the process of trying to
prove - and object to the harvesting of the forests
on Block 6 as proposed in T.F.L. 39. In this situa-
tion, what duty if any does the government owe the

protegeaient leurs habitations. La fores t de cedres
demeure essentielle a leur vie et a la conception
qu'ils se font d'eux-mesmes.

Les forests des Iles Haida Gwaii etaient deja exploi-
tees avant la Premiere Guerre mondiale. Certaines
parties du territoire ont ete coupees a blanc. D'autres
sont occupees par une forest secondaire. Dans cer-
taines regions, on peut encore trouver de vieilles
forests.

La province de la Colombie-Britannique conti-
nue de delivrer a des compagnies forestieres des
permis de coupe autorisant 1 'abattage d'arbres sur
les Iles Haida Gwaii. Ce sont ces permis, mainte-
nant appeles [TRADUCTION] << concessions de ferme
forestiere >> (<< CFF »), qui sont au coeur du present
litige. En 1961, MacMillan Bloedel Limited, une
grosse compagnie forestiere, a obtenu la CFF 39,
qui 1ui permettait de recolter des arbres dans la
region connue sous le nom de << Bloc 6 >>. En 1981,
en 1995 et en 1'an 2000, le ministre a remplace la
CFF 39 conformement a la procedure prevue par
la Forest Act, R.S.B.C. 1996, ch. 157. En 1999, it
a autorise la cession de la CFF 39 a Weyerhaeuser
Company Limited (<< Weyerhaeuser o). Les Haida
ont conteste ces remplacements et cette ces-
sion, qui ont ete effectues sans leur consente-
ment et, depuis 1994 au moins, en depit de leurs
objections. La CFF 39 est cependant restee en
vigueur.

En janvier 2000, les Haida ont engage une proce-
dure par laquelle ils s'opposent aux trois remplace-
ments et a la cession de la CFF 39 a Weyerhaeuser,
et demandent leur annulation. Invoquant 1'existence
d'un titre ancestral, ils ont plaide grevement en
common law, grevement en equity et manquement a
1'obligation de fiduciaire.

Cela nous amene a la question dont la Cour est
saisie. Le gouvernement detient le titre en common
law sur les terres en question. Dans 1'exercice
des pouvoirs que lui confere ce titre, it a accorde
a Weyerhaeuser le droit d'exploiter les fores ts du
Bloc 6. Mais les Haida pretendent egalement dete-
nir un titre sur ces terres - titre dont ils tentent
actuellement d'etablir 1'existence - et s'opposent
a 1'exploitation des fores ts du Bloc 6 prevue par la
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Haida people? More concretely, is the government
required to consult with them about decisions to
harvest the forests and to accommodate their con-
cerns about what if any forest in Block 6 should be
harvested before they have proven their title to land
and their Aboriginal rights?

The stakes are huge. The Haida argue that absent
consultation and accommodation, they will win
their title but find themselves deprived of forests
that are vital to their economy and their culture.
Forests take generations to mature, they point out,
and old-growth forests can never be replaced. The
Haida's claim to title to Haida Gwaii is strong, as
found by the chambers judge. But it is also complex
and will take many years to prove. In the mean-
time, the Haida argue, their heritage will be irre-
trievably despoiled.

The government, in turn, argues that it has the
right and responsibility to manage the forest resource
for the good of all British Columbians, and that until
the Haida people formally prove their claim, they
have no legal right to be consulted or have their
needs and interests accommodated.

The chambers judge found that the govern-
ment has a moral, but not a legal, duty to negotiate
with the Haida people: [2001] 2 C.N.L.R. 83, 2000
BCSC 1280. The British Columbia Court of Appeal
reversed this decision, holding that both the govern-
ment and Weyerhaeuser have a duty to consult with
and accommodate the Haida people with respect to
harvesting timber from Block 6: (2002), 99 B.C.L.R.
(3d) 209, 2002 BCCA 147, with supplementary rea-
sons(2002), 5 B.C.L.R. (4th) 33, 2002 BCCA 462.

CFF 39. Dans ces circonstances, le gouvernement
est-il tenu a une obligation envers les Haida et, si
oui, laquelle? De facon plus concrete, a-t-il l'obli-
gation de consulter les Haida avant de prendre des
decisions concernant 1'exploitation des forets et de
trouver des accommodements a leurs preoccupa-
tions quant a la question de savoir si les forets du
Bloc 6 peuvent etre exploitees - et, dans 1'affir-
mative, lesquelles avant qu'ils aient pu etablir
1'existence de leur titre sur les terres et leurs droits
ancestraux?

Les enjeux sont enormes. Les Haida font valoir
que, si on ne procede pas a ces consultation et
accommodement, ils obtiendront leur titre mais se
retrouveront prives de forets qui sont vitales a leur
economie et a leur culture. Il faut des generations
aux forets pour parvenir a maturite, soulignent-
ils, et les vieilles forets sont irremplacables.
Comme a conclu le juge en son cabinet, leur reven-
dication du titre sur les Iles Haida Gwaii s'appuie
sur des arguments solides. Mais elle est egale-
ment complexe, et it faudra de nombreuses annees
pour 1'etablir. Les Haida affirment qu'entre-temps
ils auront ete irremediablement depouilles de leur
heritage.

Le gouvernement, pour sa part, soutient qu'il
a le droit et le devoir d'amenager les ressources
forestieres dans 1'interet de tous les habitants de la
Colombie-Britannique et que, tant que les Haida
n'auront pas formellement etabli le bien-fonde de
leur revendication, ils n'ont aucun droit a des consul-
tations ou a des accommodements a leurs besoins et
interets.

Le juge en son cabinet a decide que le gouver-
nement a l'obligation morale, mais non legale, de
negocier avec les Haida : [2001] 2 C.N.L.R. 83,
2000 BCSC 1280. La Cour d'appel de la Colombie-
Britannique a infirme cette decision, declarant que
le gouvernement et Weyerhaeuser ont tous deux
1'obligation de consulter les Haida et de trouver des
accommodements a leurs preoccupations en ce qui
concerne la recolte de bois sur le bloc 6 : (2002),
99 B.C.L.R. (3d) 209, 2002 BCCA 147, avec motifs
supplementaires (2002), 5 B.C.L.R. (4th) 33, 2002
BCCA 462.

7
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I conclude that the government has a legal
duty to consult with the Haida people about the
harvest of timber from Block 6, including decisions
to transfer or replace Tree Farm Licences. Good
faith consultation may in turn lead to an obligation
to accommodate Haida concerns in the harvesting
of timber, although what accommodation if any
may be required cannot at this time be ascertained.
Consultation must be meaningful. There is no duty
to reach agreement. The duty to consult and, if
appropriate, accommodate cannot be discharged by
delegation to Weyerhaeuser. Nor does Weyerhaeuser
owe any independent duty to consult with or accom-
modate the Haida people's concerns, although the
possibility remains that it could become liable for
assumed obligations. It follows that I would dis-
miss the Crown's appeal and allow the appeal of
Weyerhaeuser.

This case is the first of its kind to reach this Court.
Our task is the modest one of establishing a gen-
eral framework for the duty to consult and accom-
modate, where indicated, before Aboriginal title or
rights claims have been decided. As this framework
is applied, courts, in the age-old tradition of the
common law, will be called on to fill in the details
of the duty to consult and accommodate.

II. Analysis

A. Does the Law of Injunctions Govern This
Situation?

It is argued that the Haida's proper remedy is to
apply for an interlocutory injunction against the gov-
ernment and Weyerhaeuser, and that therefore it is
unnecessary to consider a duty to consult or accom-
modate. In RJR - MacDonald Inc. v. Canada
(Attorney General), [1994] 1 S.C.R. 311, the require-
ments for obtaining an interlocutory injunction were
reviewed. The plaintiff must establish: (1) a serious
issue to be tried; (2) that irreparable harm will be

Je conclus que le gouvernement est legalement
tenu de consulter les Haida au sujet de la recolte
de bois sur le bloc 6, y compris en ce qui con-
cerne la cession ou le remplacement des CFF. Une
consultation menee de bonne foi pourrait a son
tour entrainer l'obligation de trouver des accom-
modements aux preoccupations des Haida a propos
de la recolte de bois, mais ii est impossible pour
le moment de preciser le genre d 'accommodement
qui s'impose, a supposer qu'une telle mesure soit
requise. Il faut une veritable consultation. Les inte-
resses n'ont aucune obligation de parvenir a une
entente. Le gouvernement ne peut se decharger des
obligations de consultation et d'accommodement
en les deleguant a Weyerhaeuser. De son cote,
cette derniere n'a pas d'obligation independante de
consulter les Haida ou de trouver des accommode-
ments a leurs preoccupations, bien qu'il demeure
possible qu'elle soit tenue responsable a regard
d'obligations qu 'elle aurait assumees. Je suis donc
d'avis de rejeter 1'appel de la Couronne et d'ac-
cueillir 1'appel de Weyerhaeuser.

I1 s'agit de la premiere affaire du genre a titre
soumise a la Cour. Notre tache se limite modes-
tement a etablir le cadre general d'application,
dans les cas indiques, de 1'obligation de consulta-
tion et d'accommodement avant que les revendica-
tions de titre et droits ancestraux soient tranchees.
Au fur et a mesure de 1'application de ce cadre,
les tribunaux seront appeles, conformement a la
methode traditionnelle de la common law, a pre-
ciser l'obligation de consultation et d 'accommo-
dement.

II. Analyse

A. Le droit en matiere d 'injonction s 'applique-t-il
en l 'espece?

On fait valoir que le recours approprie pour les
Haida consiste a demander une injonction interlocu-
toire contre le gouvernement et contre Weyerhaeuser
et qu'il est en consequence inutile d'examiner la
question de 1'existence de l'obligation de consulter
ou d'accommoder. Dans RJR - MacDonald Inc.
c. Canada (Procureur general), [1994] 1 R.C.S.
311, les criteres a respecter pour obtenir une injonc-
tion interlocutoire ont ete examines. Le demandeur
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suffered if the injunction is not granted; and (3) that
the balance of convenience favours the injunction.

It is open to plaintiffs like the Haida to seek an
interlocutory injunction. However, it does not follow
that they are confined to that remedy. If plaintiffs
can prove a special obligation giving rise to a duty
to consult or accommodate, they are free to pursue
these remedies. Here the Haida rely on the obliga-
tion flowing from the honour of the Crown toward
Aboriginal peoples.

Interlocutory injunctions may offer only par-
tial imperfect relief. First, as mentioned, they may
not capture the full obligation on the government
alleged by the Haida. Second, they typically repre-
sent an all-or-nothing solution. Either the project
goes ahead or it halts. By contrast, the alleged duty
to consult and accommodate by its very nature
entails balancing of Aboriginal and other inter-
ests and thus lies closer to the aim of reconcilia-
tion at the heart of Crown-Aboriginal relations, as
set out in R. v. Van der Peet, [1996] 2 S.C.R. 507,
at para. 31, and Delgamuukw v. British Columbia,
[1997] 3 S.C.R. 1010, at para. 186. Third, the bal-
ance of convenience test tips the scales in favour
of protecting jobs and government revenues, with
the result that Aboriginal interests tend to "lose"
outright pending a final determination of the issue,
instead of being balanced appropriately against
conflicting concerns: J. J. L. Hunter, "Advancing
Aboriginal Title Claims after Delgamuukw: The
Role of the Injunction" (June 2000). Fourth, inter-
locutory injunctions are designed as a stop-gap
remedy pending litigation of the underlying issue.
Aboriginal claims litigation can be very complex
and require years and even decades to resolve in
the courts. An interlocutory injunction over such a
long period of time might work unnecessary preju-
dice and may diminish incentives on the part of the
successful party to compromise. While Aboriginal
claims can be and are pursued through litigation,
negotiation is a preferable way of reconciling state

doit etablir les elements suivants : (1) it existe une
question serieuse a juger; (2) le refus de l'injonc-
tion causera un prejudice irreparable; (3) la pre-
ponderance des inconvenients favorise l'octroi de
l'injonction.

II est loisible a des demandeurs comme les
Haida de demander une injonction interlocutoire.
Cependant, cela ne signifie pas qu'il s'agit la de leur
seul recours. Si des demandeurs sont en mesure
d'etablir l'existence d'une obligation particuliere
donnant naissance a 1'obligation de consulter ou
d'accommoder, ils sont libres de demander 1'applica-
tion de ces mesures. Ici, les Haida invoquent 1'obli-
gation decoulant du principe que la Couronne doit
agir honorablement envers les peuples autochtones.

L'injonction interlocutoire n'offre parfois qu'une
reparation partielle et imparfaite. Premierement,
comme nous l'avons deja mentionne, elle peut ne
pas faire apparaitre toute 1'obligation du gouverne-
ment, qui, selon les Haida, incombe au gouverne-
ment. Deuxiemement, elle represente generalement
la solution du tout ou rien. Ou le projet se poursuit,
ou it s'arrete. Par contre, l'obligation de consulter et
d'accommoder invoquee en 1'espece necessite, de
par sa nature meme, une mise en balance des inte-
rets autochtones et des interets non autochtones et
se rapproche donc de l'objectif de conciliation qui
est au cceur des rapports entre la Couronne et les
Autochtones et qui a ete enonce da ps les arras R.
c. Van der Peet, [1996] 2 R.C.S. 507, par. 31, et
Delgamuukw c. Colombie-Britannique, [1997] 3
R.C.S. 1010, par. 186. Troisiemement, le critere de
la balance des inconvenients fait pencher la balance
du cote de la protection des emplois et des recettes
de 1'Etat, de sorte que les interets autochtones
tendent a < titre ecartes » totalement jusqu'a ce
que la question en litige ait ete tranchee de facon
definitive, au lieu d'etre convenablement mis en
balance avec les preoccupations opposees : J. J. L.
Hunter, < Advancing Aboriginal Title Claims after
Delgamuukw : The Role of the Injunction > (juin
2000). Quatriemement, 1'injonction interlocutoire
est consideree comme une mesure corrective pro-
visoire jusqu'a ce que le tribunal ait statue sur la
question litigieuse fondamentale. Les affaires por-
tant sur des revendications autochtones peuvent
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and Aboriginal interests. For all these reasons,
interlocutory injunctions may fail to adequately
take account of Aboriginal interests prior to their
final determination.

I conclude that the remedy of interlocutory injunc-
tion does not preclude the Haida's claim. We must
go further and see whether the special relationship
with the Crown upon which the Haida rely gives
rise to a duty to consult and, if appropriate, accom-
modate. In what follows, I discuss the source of the
duty, when the duty arises, the scope and content of
the duty, whether the duty extends to third parties,
and whether it applies to the provincial government
and not exclusively the federal government. I then
apply the conclusions flowing from this discussion
to the facts of this case.

B. The Source of a Duty to Consult and
Accommodate

The government's duty to consult with Aboriginal
peoples and accommodate their interests is grounded
in the honour of the Crown. The honour of the Crown
is always at stake in its dealings with Aboriginal peo-
ples: see for example R. v. Badger, [1996] 1 S.C.R.
771, at para. 41; R. v. Marshall, [1999] 3 S.C.R. 456.
It is not a mere incantation, but rather a core precept
that finds its application in concrete practices.

The historical roots of the principle of the
honour of the Crown suggest that it must be under-
stood generously in order to reflect the underly-
ing realities from which it stems. In all its deal-
ings with Aboriginal peoples, from the assertion
of sovereignty to the resolution of claims and the
implementation of treaties, the Crown must act

etre extremement complexes et prendre des annees,
voire des decennies, avant d'etre tranchees par les
tribunaux. L'application d'une injonction interlocu-
toire pendant une si longue periode pourrait causer
des prejudices inutiles et pourrait inciter la partie en
beneficiant a faire moins de compromis. Meme si
les revendications autochtones sont et peuvent etre
reglees dans le cadre de litiges, it est preferable de
recourir a la negociation pour concilier les interets
de la Couronne et ceux des Autochtones. Pour toutes
ces raisons, it est possible qu'une injonction interlo-
cutoire ne tienne pas suffisamment compte des inte-
rets autochtones avant qu'une decision definitive soit
rendue au sujet de ceux-ci.

J'estime que le recours en injonction interlo-
cutoire ne fait pas obstacle a la revendication des
Haida. Nous devons aller plus loin et decider si les
rapports particuliers avec la Couronne qu'invoquent
les Haida font naitre une obligation de consulter et,
s'il y a lieu, d'accommoder. Je vais maintenant analy-
ser la source de 1'obligation, le moment oil elle prend
naissance, sa portee et son contenu, la question de
savoir si elle vise aussi les tiers et si elle s'applique
au gouvernement provincial, et non exclusivement
au gouvernement federal. J'appliquerai ensuite les
conclusions de cette analyse aux faits de l'espece.

B. La source de l 'obligation de consulter et d'ac-
commoder

L'obligation du gouvernement de consulter les
peuples autochtones et de prendre en compte leurs
interets decoule du principe de 1honneur de la
Couronne. L'honneur de la Couronne est toujours en
jeu lorsque cette derniere transige avec les peuples
autochtones : voir par exemple R. c. Badger, [1996]
1 R.C.S. 771, par. 41; R. c. Marshall, [1999] 3 R.C.S.
456. Il ne s'agit pas simplement d'une belle formule,
mais d'un precepte fondamental qui petit s'appliquer
clans des situations concretes.

Les origines historiques du principe de 1'hon-
neur de la Couronne tendent a indiquer que ce Ber-
nier doit recevoir une interpretation genereuse afin
de refleter les realites sous-jacentes dont it decoule.
Dans tous ses rapports avec les peuples autochtones,
qu'il s'agisse de 1'affirmation de sa souverainete, du
reglement de revendications ou de la mise en oeuvre
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honourably. Nothing less is required if we are to
achieve "the reconciliation of the pre-existence
of aboriginal societies with the sovereignty of the
Crown": Delgamuukw, supra, at para. 186, quoting
Van der Peet, supra, at para. 31.

The honour of the Crown gives rise to different
duties in different circumstances. Where the Crown
has assumed discretionary control over specific
Aboriginal interests, the honour of the Crown gives
rise to a fiduciary duty: Wewaykum Indian Band v.
Canada, [2002] 4 S.C.R. 245, 2002 SCC 79, at para.
79. The content of the fiduciary duty may vary to
take into account the Crown's other, broader obli-
gations. However, the duty's fulfilment requires
that the Crown act with reference to the Aboriginal
group's best interest in exercising discretionary con-
trol over the specific Aboriginal interest at stake. As
explained in Wewaykum, at para. 81, the term "fidu-
ciary duty" does not connote a universal trust rela-
tionship encompassing all aspects of the relation-
ship between the Crown and Aboriginal peoples:

... "fiduciary duty" as a source of plenary Crown liabil-
ity covering all aspects of the Crown-Indian band rela-
tionship ... overshoots the mark. The fiduciary duty
imposed on the Crown does not exist at large but in rela-
tion to specific Indian interests.

Here, Aboriginal rights and title have been asserted
but have not been defined or proven. The Aboriginal
interest in question is insufficiently specific for the
honour of the Crown to mandate that the Crown act
in the Aboriginal group's best interest, as a fiduci-
ary, in exercising discretionary control over the sub-
ject of the right or title.

The honour of the Crown also infuses the pro-
cesses of treaty making and treaty interpretation. In
making and applying treaties, the Crown must act
with honour and integrity, avoiding even the appear-
ance of "sharp dealing" (Badger, at para. 41). Thus
in Marshall, supra, at para. 4, the majority of this
Court supported its interpretation of a treaty by

de traite's, la Couronne doit agir honorablement. 11
s'agit la du minimum requis pour parvenir a << con-
cilier la preexistence des societes autochtones et la
souverainete de Sa Majeste o : Delgamuukw, pre-
cite, par. 186, citant Van der Peet, precite, par. 31.

L'honneur de la Couronne fait naitre differen-
tes obligations selon les circonstances. Lorsque la
Couronne assume des pouvoirs discretionnaires a
regard d'interets autochtones particuliers, le prin-
cipe de lhonneur de la Couronne donne naissance
a une obligation de fiduciaire : Bande indienne
Wewaykum c. Canada, [2002] 4 R.C.S. 245, 2002
CSC 79, par. 79. Le contenu de 1'obligation de fidu-
ciaire pent varier en fonction des autres obligations,
plus larges, de la Couronne. Cependant, pour s'ac-
quitter de son obligation de fiduciaire, la Couronne
doit agir dans le meilleur interet du groupe autoch-
tone lorsqu'elle exerce des pouvoirs discretionnaires
a 1'egard des interets autochtones en jeu. Comme it
est explique dans Wewaykum, par. 81, 1' expression

obligation de fiduciaire >> ne denote pas un rapport
fiduciaire universel englobant tons les aspects des
rapports entre la Couronne et les peuples autoch-
tones :

... [considerer 1'] << obligation de fiduciaire > [...]
comme si elle imposait a la Couronne une responsabilite
totale a regard de tous les aspects des rapports entre la
Couronne et les bandes indiennes[, c'est] aller trop loin.
L'obligation de fiduciaire incombant a la Couronne n'a
pas un caractere general, mais existe plut8t a regard de
droits particuliers des Indiens.

En 1'espece, des droits et un titre ancestraux ont
ete revendiques, mais n'ont pas ete definis ou prou-
ves. L interet autochtone en question n'est pas suffi-
samment precis pour que 1honneur de la Couronne
oblige celle-ci a agir, comme fiduciaire, dans le
meilleur interet du groupe autochtone lorsqu'elle
exerce des pouvoirs discretionnaires a regard de
1'objet du droit ou du titre.

L'honneur de la Couronne impregne egalement
les processes de negociation et d'interpretation des
traites. Lorsqu'elle conclut et applique un traite,
la Couronne doit agir avec honneur et integrite, et
eviter la moindre apparence de << manceuvres mal-
honnetes >> (Badger, par. 41). Ainsi, dans Marshall,
precite, par. 4, les juges majoritaires de la Cour ont
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stating that "nothing less would uphold the honour
and integrity of the Crown in its dealings with the
Mi'kmaq people to secure their peace and friend-
ship ...".

Where treaties remain to be concluded, the
honour of the Crown requires negotiations lead-
ing to a just settlement of Aboriginal claims: R.
v. Sparrow, [1990] 1 S.C.R. 1075, at pp. 1105-6.
Treaties serve to reconcile pre-existing Aboriginal
sovereignty with assumed Crown sovereignty, and
to define Aboriginal rights guaranteed by s. 35 of
the Constitution Act, 1982. Section 35 represents
a promise of rights recognition, and "[i]t is always
assumed that the Crown intends to fulfil its prom-
ises" (Badger, supra, at para. 41). This promise is
realized and sovereignty claims reconciled through
the process of honourable negotiation. It is a cor-
ollary of s. 35 that the Crown act honourably in
defining the rights it guarantees and in reconcil-
ing them with other rights and interests. This, in
turn, implies a duty to consult and, if appropriate,
accommodate.

This duty to consult is recognized and discussed
in the jurisprudence. In Sparrow, supra, at p. 1119,
this Court affirmed a duty to consult with west-coast
Salish asserting an unresolved right to fish. Dickson
C.J. and La Forest J. wrote that one of the factors in
determining whether limits on the right were jus-
tified is "whether the aboriginal group in question
has been consulted with respect to the conservation
measures being implemented".

The Court affirmed the duty to consult regarding
resources to which Aboriginal peoples make claim
a few years later in R. v. Nikal, [1996] 1 S.C.R. 1013,
where Cory J. wrote: "So long as every reasonable
effort is made to inform and to consult, such efforts
would suffice to meet the justification requirement"
(para. 110).

justifie leur interpretation du traite en declarant que
« rien de moins ne saurait proteger 1'honneur et 1'in-
tegrite de la Couronne dans ses rapports avec les
Mi'kmaq en vue d'etablir la paix avec eux et de s'as-
surer leur amitie . . . >>.

Tant qu'un traite n'a pas ete conclu, 1'honneur
de la Couronne exige la tenue de negociations
menant a un reglement equitable des revendications
autochtones : R. c. Sparrow, [1990] 1 R.C.S. 1075,
p. 1105-1106. Les traites permettent de concilier la
souverainete autochtone preexistante et la souve-
rainete proclamee de la Couronne, et ils servent a
definir les droits ancestraux garantis par fart. 35 de
la Loi constitutionnelle de 1982. L'article 35 promet
la reconnaissance de droits, et « [ill faut toujours
presumer que [la Couronne] entend respecter ses
promesses > (Badger, precite, par. 41). Un proces-
sus de negociation honnete permet de concretiser
cette promesse et de concilier les revendications de
souverainete respectives. L'article 35 a pour corol-
laire que la Couronne doit agir honorablement lors-
qu'il s'agit de definir les droits garantis par celui-ci
et de les concilier avec d'autres droits et interets.
Cette obligation emporte a son tour celle de consul-
ter et, s'il y a lieu, d'accommoder.

Cette obligation de consulter a ete reconnue et
analysee dans la jurisprudence. Dans Sparrow, pre-
cite, p. 1119, la Cour a confirme 1'existence de l'obli-
gation de consulter les Salish de la cote ouest qui
revendiquaient un droit de peche non encore reconnu.
Le juge en chef Dickson et le juge La Forest ont edit
que, pour determiner si les restrictions imposees au
droit sont justifiees, it faut notamment se demander

si le groupe d'autochtones en question a ete con-
suite au sujet des mesures de conservation mises en
oeuvre >>.

Quelques annees plus tard, la Cour a confirme
1'existence de l'obligation de consultation a regard
des ressources visees par une revendication autoch-
tone dans R. c. Nikal, [1996] 1 R.C.S. 1013, oil le
juge Cory a edit que « [d]ans la mesure oil tous les
efforts raisonnables ont ete deployes pour informer
et consulter, on a alors satisfait a l'obligation de jus-
tifier >> (par. 110).
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23In the companion case of R. v. Gladstone, [1996]
2 S.C.R. 723, Lamer C.J. referred to the need for
"consultation and compensation", and to consider
"how the government has accommodated differ-
ent aboriginal rights in a particular fishery . . how
important the fishery is to the economic and mate-
rial well-being of the band in question, and the cri-
teria taken into account by the government in, for
example, allocating commercial licences amongst
different users" (para. 64).

The Court's seminal decision in Delgamuukw,
supra, at para. 168, in the context of a claim for title
to land and resources, confirmed and expanded on
the duty to consult, suggesting the content of the
duty varied with the circumstances: from a mini-
mum "duty to discuss important decisions" where
the "breach is less serious or relatively minor";
through the "significantly deeper than mere con-
sultation" that is required in "most cases"; to "full
consent of [the] aboriginal nation" on very serious
issues. These words apply as much to unresolved
claims as to intrusions on settled claims.

Put simply, Canada's Aboriginal peoples were
here when Europeans came, and were never con-
quered. Many bands reconciled their claims with
the sovereignty of the Crown through negotiated
treaties. Others, notably in British Columbia, have
yet to do so. The potential rights embedded in these
claims are protected by s. 35 of the Constitution
Act, 1982. The honour of the Crown requires
that these rights be determined, recognized and
respected. This, in turn, requires the Crown, acting
honourably, to participate in processes of negotia-
tion. While this process continues, the honour of
the Crown may require it to consult and, where
indicated, accommodate Aboriginal interests.

Dans Farrel connexe R. c. Gladstone, [1996]
2 R.C.S. 723, le juge en chef Lamer a fait etat
de la necessite < [des] consultations et [de]
l'indemnisation >>, et de la necessite d'exami-
ner << la maniere dont 1'Etat a concilie les diffe-
rents droits ancestraux visantune Oche donne
[...], 1'importance de la Oche pour le Bien-etre
economique et materiel de la bande en ques-
tion, ainsi que les criteres appliques par 1'Etat,
par exemple, dans la repartition des permis de
Oche commerciale entre les divers usagers
(par. 64).

Au paragraphe 168 de Farrel de principe
Delgamuukw, precite, prononce dans le contexte
d'une revendication de titre sur des terres et des
ressources, la Cour a confirme l'existence de l'obli-
gation de consulter et a precise cette obligation,
affirmant que son contenu variait selon les circons-
tances : de la simple < obligation de discuter des
decisions importantes > << lorsque le manquement
est moins grave ou relativement mineur >>, en pas-
sant par 1'obligation necessitant < beaucoup plus
qu'une simple consultation >> qui s'impose << [d]ans
la plupart des cas >>, jusqu'a la necessite d'obtenir le

consentement [de la] nation autochtone >> sur les
questions tres importantes. Ces remarques s'appli-
quent autant aux revendications non reglees qu'aux
revendications deja reglees et auxquelles it est porte
atteinte.

En bref, les Autochtones du Canada etaient deja
ici a 1'arrivee des Europeens; ils n 'ont jamais ete
conquis. De nombreuses bandes ont concilie leurs
revendications avec la souverainete de la Couronne
en negociant des traites. D'autres, notamment en
Colombie-Britannique, ne Pont pas encore fait.
Les droits potentiels vises par ces revendications
sont proteges par fart. 35 de la Loi constitution-
nelle de 1982. L'honneur de la Couronne corn-
mande que ces droits soient determines, recon-
nus et respectes. Pour ce faire, la Couronne doit
agir honorablement et negocier. Au cours des
negociations, 1honneur de la Couronne pent obli-
ger celle-ci a consulter les Autochtones et, s'il y
a lieu, A. trouver des accommodements a leurs
interets.
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C. When the Duty to Consult and Accommodate
Arises

Honourable negotiation implies a duty to consult
with Aboriginal claimants and conclude an honour-
able agreement reflecting the claimants' inherent
rights. But proving rights may take time, sometimes
a very long time. In the meantime, how are the inter-
ests under discussion to be treated? Underlying this
question is the need to reconcile prior Aboriginal
occupation of the land with the reality of Crown
sovereignty. Is the Crown, under the aegis of its
asserted sovereignty, entitled to use the resources at
issue as it chooses, pending proof and resolution of
the Aboriginal claim? Or must it adjust its conduct
to reflect the as yet unresolved rights claimed by the
Aboriginal claimants?

The answer, once again, lies in the honour of
the Crown. The Crown, acting honourably, cannot
cavalierly run roughshod over Aboriginal interests
where claims affecting these interests are being
seriously pursued in the process of treaty negotia-
tion and proof. It must respect these potential, but
yet unproven, interests. The Crown is not rendered
impotent. It may continue to manage the resource in
question pending claims resolution. But, depending
on the circumstances, discussed more fully below,
the honour of the Crown may require it to consult
with and reasonably accommodate Aboriginal inter-
ests pending resolution of the claim. To unilaterally
exploit a claimed resource during the process of
proving and resolving the Aboriginal claim to that
resource, may be to deprive the Aboriginal claim-
ants of some or all of the benefit of the resource.
That is not honourable.

The government argues that it is under no duty
to consult and accommodate prior to final determi-
nation of the scope and content of the right. Prior
to proof of the right, it is argued, there exists only

C. Le moment ou l 'obligation de consulter et d'ac-
commoder prend naissance

L'obligation de negocier honorablement emporte
celle de consulter les demandeurs autochtones et de
parvenir a une entente honorable, qui tienne compte
de leurs droits inherents. Mais prouver l'existence de
droits peut prendre du temps, parfois meme beau-
coup de temps. Comment faut-il traiter les interets
en jeu dans l'intervalle? Pour repondre a cette ques-
tion, it faut tenir compte de la necessite de conci-
lier l'occupation anterieure des terres par les peu-
ples autochtones et la re-ante de la souverainete de la
Couronne. Celle-ci peut-elle, en vertu de la souve-
rainete qu'elle a proclamee, exploiter les ressources
en question comme bon lui semble en attendant que
la revendication autochtone soit etablie et reglee?
Ou doit-elle plutot adapter son comportement de
maniere a tenir compte des droits, non encore recon-
nus, vises par cette revendication?

La reponse a cette question decoule, encore une
fois, de 1'honneur de la Couronne. Si cette derniere
entend agir honorablement, elle ne peut traiter cava-
lierement les interets autochtones qui font l'objet de
revendications serieuses dans le cadre du proces-
sus de negociation et d'etablissement d'un traite.
Elie doit respecter ces interets potentiels mais non
encore reconnus. La Couronne n'est pas paralysee
pour autant. Elie peut continuer a gerer les ressour-
ces en question en attendant le reglement des reven-
dications. Toutefois, selon les circonstances, ques-
tion examinee de facon plus approfondie plus loin,
he principe de l'honneur de la Couronne peut obli-
ger celle-ci a consulter les Autochtones et A. prendre
raisonnablement en compte leurs interets jusqu'au
reglement de la revendication. Le fait d 'exploiter
unilateralement une ressource faisant l'objet d'une
revendication au cours du processus visant a eta-
blir et a regler cette revendication peut revenir a
depouiller les demandeurs autochtones d 'une partie
ou de 1'ensemble des avantages lies a cette ressource.
Agir ainsi n'est pas une attitude honorable.

Le gouvernement pretend qu'il n'a aucune obliga-
tion de consulter et d'accommoder tant qu'une deci-
sion definitive n'a pas ete rendue quanta la portee
et au contenu du droit. Avant que le droit ne soit
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a broad, common law "duty of fairness", basedon
the general rule that an administrative decision that
affects the "rights, privileges or interests of an indi-
vidual" triggers application of the duty of fairness:
Cardinal v. Director of Kent Institution, [1985] 2
S.C.R. 643, at p. 653; Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
at para. 20. The government asserts that, beyond
general administrative law obligations, a duty to
consult and accommodate arises only where the
government has taken on the obligation of pro-
tecting a specific Aboriginal interest or is seeking
to limit an established Aboriginal interest. In the
result, the government submits that there is no legal
duty to consult and accommodate Haida interests at
this stage, although it concedes there may be "sound
practical and policy reasons" to do so.

The government cites both authority and policy in
support of its position. It relies on Sparrow, supra, at
pp. 1110-13 and 1119, where the scope and content of
the right were determined and infringement estab-
lished, prior to consideration of whether infringe-
ment was justified. The government argues that its
position also finds support in the perspective of the
Ontario Court of Appeal in TransCanada Pipelines
Ltd. v. Beardmore (Township) (2000), 186 D.L.R.
(4th) 403, which held that "what triggers a consid-
eration of the Crown's duty to consult is a show-
ing by the First Nation of a violation of an existing
Aboriginal or treaty right recognized and affirmed
by s. 35(1)" (para. 120).

As "for policy, the government points to practical
difficulties in the enforcement of a duty to consult or
accommodate unproven claims. If the duty to con-
sult varies with the circumstances from a "mere"
duty to notify and listen at one end of the spectrum
to a requirement of Aboriginal consent at the other
end, how, the government asks, are the parties to
agree which level is appropriate in the face of con-
tested claims and rights? And if they cannot agree,
how are courts or tribunals to determine this? The

etabli, affirme-t-on, it n'existe qu'une < obligation
d'equite >> generale en common law, fondee sur la
regee generale selon laquelle une decision adminis-
trative qui touche < les droits, privileges ou biens
d'une personne >> entrain l'application de cette obli-
gation d'equite : Cardinal c. Directeur de 1'etablis-
sement Kent, [1985] 2 R.C.S. 643, p. 653; Baker c.
Canada (Ministre de la Citoyennete et de l 'Immi-
gration), [1999] 2 R.C.S. 817, par. 20. Le gouverne-
ment affirme que, en dehors des obligations gene-
rales decoulant du droit administratif, 1'obligation
de consulter et d'accommoder n'existe que dans le
cas le gouvernement s'est engage a proteger un
interet autochtone particulier ou cherche arestrein-
dre un interet autochtone reconnu. Le gouvernement
soutient donc qu'il n'existe, a ce stade-ci, aucune
obligation legale de consulter les Haida et de pren-
dre en compte leurs interets, bien qu'il admette qu'il
puisse exister de [TRADUCTION] << tonnes raisons
sur le plan pratique et politique >> de le faire.

Le gouvernement invoque des precedents et
des considerations d'interet general a 1'appui de sa
these. Ii cite Sparrow, prdcite,p. 1110-1113 et 1119,
od 1'etendue et le contenu du droit avaient ete deter-
mines et 1'atteinte avait ete etablie, avant que soit
examinee la question de savoir si l'atteinte etait
justifiee. Le gouvernement pretend que sa position
est egalement etayee par le point de vue exprime
dans TransCanada Pipelines Ltd. c. Beardmore
(Township) (2000), 186 D.L.R. (4th) 403, ou la
Cour d'appel de 1'Ontario a juge que [TRADUCTION]

ce qui declenche 1'examen de l'obligation de la
Couronne de consulter, c'est la demonstration par la
Premiere nation qu'il y a eu violation d'un droit exis-
tant, ancestral ou issu de traite, reconnu et confirme
par le par. 35(1) >> (par. 120).

Du point de vue des considerations d'interet gene-
ral, le gouvernement invoque les difficultes que pose
sur le plan pratique 1'application de l'obligation de
consulter ou d'accommoder dans les cas de reven-
dications non etablies. Si, selon les circonstances,
1'obligation de consulter peut alter de la << simple
obligation d'informer et d'ecouter, a une extremite
de la gamme, a l'obligation d'obtenir le consente-
ment des Autochtones, a l'autre extremite, comment,
demande le gouvernement, les parties peuvent-elles
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government also suggests that it is impractical and
unfair to require consultation before final claims
determination because this amounts to giving a
remedy before issues of infringement and justifica-
tion are decided.

The government 's arguments do not withstand
scrutiny. Neither the authorities nor practical con-
siderations support the view that a duty to consult
and, if appropriate, accommodate arises only upon
final determination of the scope and content of the
right.

The jurisprudence of this Court supports the view
that the duty to consult and accommodate is part
of a process of fair dealing and reconciliation that
begins with the assertion of sovereignty and contin-
ues beyond formal claims resolution. Reconciliation
is not a final legal remedy in the usual sense. Rather,
it is a process flowing from rights guaranteed by s.
35(1) of the Constitution Act, 1982. This process of
reconciliation flows from the Crown 's duty of hon-
ourable dealing toward Aboriginal peoples, which
arises in turn from the Crown's assertion of sover-
eignty over an Aboriginal people and de facto con-
trol of land and resources that were formerly in
the control of that people. As stated in Mitchell v.
M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 33, at para.
9, "fw]ith this assertion [sovereignty) arose an obli-
gation to treat aboriginal peoples fairly and honour-
ably, and to protect them from exploitation" (empha-
sis added).

To limit reconciliation to the post-proof sphere
risks treating reconciliation as a distant legalistic
goal, devoid of the "meaningful content" mandated
by the "solemn commitment" made by the Crown
in recognizing and affirming Aboriginal rights and

s'entendre sur le degre de consultation lorsque des
revendications et des droits sont contestes? Et si elles
n'arrivent pas a s'entendre, comment les tribunaux
judiciaires ou administratifs sont-ils censes trancher
la question? Le gouvernement affirme egalement
qu'il est irrealiste et injuste d'imposer une consul-
tation avant que les revendications soient reglees de
facon definitive, car cela revient a accorder repara-
tion avant que la question de 1'atteinte et celle de la
justification aient ete tranchees.

Les arguments du gouvernement ne resistent pas
a un examen minutieux. Ni les precedents ni les con-
siderations d'ordre pratique n'appuient la these selon
laquelle l'obligation de consulter et, s 'il y a lieu,
d'accommoder ne prend naissance que lorsqu'une
decision definitive a ad' rendue quant a la portee et
au contenu du droit.

La jurisprudence de la Cour etaye le point de vue
selon lequel l'obligation de consulter et d 'accommo-
der fait partie integrante du processus de negociation
honorable et de conciliation qui debute au moment
de 1'affirmation de la souverainete et se poursuit au-
dell, du reglement formel des revendications. La con-
ciliation ne constitue pas une reparation juridique
definitive au sens usuel du terme. Il s'agit plutot d 'un
processus decoulant des droits garantis par le par.
35(1) de la Loi constitutionnelle de 1982. Ce pro-
cessus de conciliation decoule de l'obligation de la
Couronne de se conduire honorablement envers les
peuples autochtones, obligation qui, a son tour, tire
son origine de 1'affirmation par la Couronne de sa
souverainete sur un peuple autochtone et par 1'exer-
cice de fait de son autorite sur des terres et ressour-
ces qui etaient jusque-la sous 1'autorite de ce peuple.
Comme it est mentionne dans Mitchell c. M.R.N.,
[2001] 1 R.C.S. 911, 2001 CSC 33, par. 9, << [c]ette
affirmation de souverainete a fait naitre l'obligation
de traiter les peuples autochtones de fawn equita-
ble et honorable, et de les proteger contre 1'exploita-
tion » (je souligne).

Limiter 1'application du processus de concilia-
tion aux revendications prouvees comporte le risque
que la conciliation soit consideree comme un objec-
tif formaliste eloigne et se voie denuee du < sens
utile » qu'elle doit avoir par suite de 1'<< engagement
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title: Sparrow, supra, at p. 1108. It also risks unfor-
tunate consequences. When the distant goal of proof
is finally reached, the Aboriginal peoples may find
their land and resources changed and denuded. This
is not reconciliation. Nor is it honourable.

The existence of a legal duty to consult prior to
proof of claims is necessary to understand the lan-
guage of cases like Sparrow, Nikal, and Gladstone,
supra, where confirmation of the right and justifica-
tion of an alleged infringement were litigated at the
same time. For example, the reference in Sparrow
to Crown behaviour in determining if any infringe-
ments were justified, is to behaviour before determi-
nation of the right. This negates the contention that a
proven right is the trigger for a legal duty to consult
and if appropriate accommodate even in the context
of justification.

But, when precisely does a duty to consult arise?
The foundation of the duty in the Crown's honour
and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or con-
structive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might
adversely affect it: see Halfway River First Nation
v. British Columbia (Ministry of Forests), [1997] 4
C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J.

This leaves the practical argument. It is said that
before claims are resolved, the Crown cannot know
that. the rights exist, and hence can have no duty to
consult or accommodate. This difficulty should not
be denied or minimized. As I stated (dissenting) in
Marshall, supra, at para. 112, one cannot "mean-
ingfully discuss accommodation or justification
of a right unless one has some idea of the core of
that right and its modern scope". However, it will

solennel >> pris par la Couronne lorsqu'elle a reconnu
et confirme les droits et titres ancestraux Sparrow,
precite, p. 1108. Une telle attitude risque egalement
d'avoir des consequences facheuses. En effet, it est
possible que, lorsque les Autochtones parviennent
finalement a etablir le bier-fonde de leur revendica-
tion, ils trouvent leurs terres changees et leurs res-
sources epuisees. Ce West pas de la conciliation, ni
un comportment honorable.

L'existence d'une obligation legale de consulter le
groupe interesse avant qu'il alt apportela preuve de
sa revendication est necessaire pour comprendre le
langage employe dans des affaires comme Sparrow,
Nikal et Gladstone, precitees, on la confirmation du
droit et la justification de 1'atteinte reprochee ont ete
debattues en meme temps. Dans Sparrow, par exem-
ple, la reference au comportement de la Couronne
au cours de 1'examen de la justification des atteintes
s'entend du comportement avant 1'etablissement du
droit, ce qui refute 1'argument que ce soit la preuve
de 1'existence du droit revendique qui declenche
1'obligationlegale de consulter et, s'ily adieu, d'ac-
commoder, meme clans le contexte de la justifica-
tion.

Mais a quel moment, precisement, 1'obligation
de consulter prend-elle naissance? L'objectif ° de
conciliation ainsi que 1'obligation de consultation,
laquelle repose sur 1'honneur de la Couronne, ten-
dent a indiquer que cette obligation prend naissance
lorsque la Couronne a connaissance, concretement
ou par imputation, de 1'existence potentielle du droit
ou titre ancestral revendique et envisage des mesu-
res susceptibles d'avoir un effet prejudiciable sur
celui-ci voir Halfway River First Nation c. British
Columbia (Ministry of Forests), [1997] 4 C.N.L.R.
45 (C.S.C.-B.), p. 71, le juge Dorgan.

11 reste 1'argument d'ordre pratique. On affirme
que, tant qu'une revendication n'est pas reglee, la
Couronne ne peut pas savoir si les droits revendi-
ques existent ou non et que, de ce fait, elle ne peut
etre tenue a une obligation de consulter ou d'ac-
commoder. Cate difficulte ne saurait eve niee ou
minimisee. Col-nine je 1'ai declare (dansmes motifs
dissidents) daps Marshall, pi-Mite, par. 112, on ne
pent << analyser utilement la question de la prise en
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frequently be possible to reach an idea of the asserted
rights and of their strength sufficient to trigger an
obligation to consult and accommodate, short of
final judicial determination or settlement. To facil-
itate this determination, claimants should outline
their claims with clarity, focussing on the scope and
nature of the Aboriginal rights they assert and on
the alleged infringements. This is what happened
here, where the chambers judge made a preliminary
evidence-based assessment of the strength of the
Haida claims to the lands and resources of Haida
Gwaii, particularly Block 6.

There is a distinction between knowledge suffi-
cient to trigger a duty to consult and, if appropriate,
accommodate, and the content or scope of the duty
in a particular case. Knowledge of a credible but
unproven claim suffices to trigger a duty to consult
and accommodate. The content of the duty, how-
ever, varies with the circumstances, as discussed
more fully below. A dubious or peripheral claim
may attract a mere duty of notice, while a stronger
claim may attract more stringent duties. The law is
capable of differentiating between tenuous claims,
claims possessing a strong prima facie case, and
established claims. Parties can assess these mat-
ters, and if they cannot agree, tribunals and courts
can assist. Difficulties associated with the absence
of proof and definition of claims are addressed by
assigning appropriate content to the duty, not by
denying the existence of a duty.

I conclude that consultation and accommodation
before final claims resolution, while challenging,
is not impossible, and indeed is an essential corol-
lary to the honourable process of reconciliation that
s. 35 demands. It preserves the Aboriginal interest

compte d'un droit ou de la justification de ses limi-
ter sans avoir une idee de 1'essence de ce droit et
de sa portee actuelle >>. Cependant, it est souvent
possible de se faire, a regard des droits revendiques
et de leur solidite, une idee suffisamment precise
pour que l'obligation de consulter et d'accommoder
s'applique, mane si ces droits n'ont pas fait l'objet
d'un reglement definitif ou d'une decision judiciaire
finale. Pour faciliter cette determination, les deman-
deurs devraient exposer clairement leurs revendica-
tions, en insistant sur la portee et la nature des droits
ancestraux qu'ils revendiquent ainsi que sur les vio-
lations qu'ils alleguent. C'est ce qui s'est produit en
l'espece, lorsque le juge en son cabinet a procede a
une evaluation preliminaire, fondee sur la preuve,
de la solidite des revendications des Haida a regard
des terres et des ressources des Iles Haida Gwaii, en
particulier du Bloc 6.

11 y a une difference entre une connaissance suf-
fisante pour entrainer 1'application de l'obligation
de consulter et, s'il y a lieu, d'accommoder, et le
contenu ou 1'etendue de cette obligation dans une
affaire donne. La connaissance d'une revendica-
tion credible mais non encore etablie suffit a faire
naitre l'obligation de consulter et d'accommoder.
Toutefois, le contenu de l'obligation varie selon les
circonstances, comme nous le verrons de facon plus
approfondie plus loin. Une revendication douteuse
ou marginale peut ne requerir qu'une simple obli-
gation d'informer, alors qu'une revendication plus
solide peut faire naitre des obligations plus contrai-
gnantes. Il est possible en droit de differencier les
revendications reposant sur une preuve tenue des
revendications reposant sur une preuve a premiere
vue solide et de celles deja etablies. Les parties peu-
vent examiner la question et, si elles ne reussissent
pas a s'entendre, les tribunaux administratifs et judi-
ciaires peuvent leur venir en aide. Il faut regler les
problemes lies a 1'absence de preuve et de defini-
tion des revendications en delimitant 1'obligation de
facon appropriiee et non en niant son existence.

J'estime que, bien que le respect des obligations
de consultation et d'accommodement avant le regle-
ment definitif d'une revendication ne soit pas sans
poser de problemes, de telles mesures ne sont toute-
fois pas impossibles et constituent meme un aspect
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pending claims resolution and fosters a relationship
between the parties that makes possible negotiations,
the preferred process for achieving ultimate recon-
ciliation: see S. Lawrence and P. Macklem, "From
Consultation to Reconciliation: Aboriginal Rights
and the Crown's Duty to Consult" (2000), 79 Can.
Bar Rev. 252, at p. 262. Precisely what is required
of the government may vary with the strength of the
claim and the circumstances. But at a minimum, it
must be consistent with the honour of the Crown.

D. The Scope and Content of the Duty to Consult
and Accommodate

The content of the duty to consult and accommo-
date varies with the circumstances. Precisely what
duties arise in different situations will be defined
as the case law in this emerging area develops. In
general terms, however, it may be asserted that the
scope of the duty is proportionate to a preliminary
assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness
of the potentially adverse effect upon the right or
title claimed.

In Delgamuukw, supra, at para. 168, the Court
considered the duty to consult and accommodate
in the context of established claims. Lamer C.I.
wrote:

The nature and scope of the duty of consultation will
vary with the circumstances. In occasional cases, when
the breach is less serious or relatively minor, it will be
no more than a duty to discuss important decisions that
will be taken with respect to lands held pursuant to abo-
riginal title. Of course, even in these rare cases when the
minimum acceptable standard is consultation, this con-
sultation must be in good faith, and with the intention of
substantially addressing the concerns of the aboriginal
peoples whose lands are at issue. In most cases, it will be
significantly deeper than mere consultation. Some cases
may even require the full consent of an aboriginal nation,
particularly when provinces enact hunting and fishing
regulations in relation to aboriginal lands.

essentiel du processus honorable de conciliation
impose par 1'art. 35. Elles protegent les interets
autochtones jusqu'au reglement des revendications
et favorisent le developpement entre les parties d'une
relation propice a la negociation, processus a privile-
gier pour parvenir finalement a la conciliation voir
S. Lawrence et P. Macklem, < From Consultation to
Reconciliation : Aboriginal Rights and the Crown's
Duty to Consult >> (2000), 79 R. du B. can. 252, p.
262. Les mesures precises que doit prendre le gou-
vernement peuvent varier selon la solidite de la
revendication et les circonstances, mais elles doivent
a tout le moins titre compatibles avec 1'honneur de la
Couronne.

D. L'etendue et le contenu de l'obligation de con-
sulter et d'accommoder

Le contenu de 1'obligation de consulter et d'ac-
commoder vane selon les circonstances. La nature
precise des obligations qui naissent dans differentes
situations sera define a mesure que les tribunaux se
prononceront sur cette nouvelle question. En termes
generaux, it est neanmoins possible d'affirmer que
1'etendue de 1'obligation depend de 1' evaluation pre-
liminaire de la solidite de la preuve etayant 1'exis-
tence du droit ou du titre revendique, et de la gravite
des effete prejudiciables potentiels sur le droit ou le
titre.

Dans Delgamuukw, precite, par. 168, la Cour a
examine 1'obligation de consulter et d'accommoder
clans le contexte de revendications dont lebien-fonde
a ete etabli. Le juge en chefLamer a ecrit :

La nature et l'etendue de l'obligation de consultation
dependront des circonstances. Occasionnellement, tors-
que le manquement est moins grave ou relativement
mineur, it ne s'agira de rien de plus que la simple obli-
gation de discuter des decisions importantes qui seront
prises au sujet des terres detenues en vertu d'un titre abo-
rigene Evidemment, meme clans les tares cas on la norme
minimale acceptable est la consultation, celle-ci doit titre
menee de bonne foi, clans 1'intention de tenir compte
reellement des preoccupations des peuples autochtones
dont les terres sont en jeu. Dans la plupart des cas, l'obli-
gation exigerabeaucoup plus qu'une simple consultation.
Certaines situations pourraient meme exiger l'obtention
du consentement d 'une nation autochtone, particuliere-
ment lorsquedes provinces prennent des reglements de
chasse et de Oche visant des territoires autochtones.
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Transposing this passage to pre-proof claims, one
may venture the following. While it is not useful to
classify situations into watertight compartments,
different situations requiring different responses can
be identified. In all cases, the honour of the Crown
requires that the Crown act with good faith to pro-
vide meaningful consultation appropriate to the cir-
cumstances. In discharging this duty, regard may be
had to the procedural safeguards of natural justice
mandated by administrative law.

At all stages, good faith on both sides is required.
The common thread on the Crown's part must be "the
intention of substantially addressing [Aboriginal]
concerns" as they are raised (Delgamuukw, supra,
at para. 168), through a meaningful process of con-
sultation. Sharp dealing is not permitted. However,
there is no duty to agree; rather, the commitment
is to a meaningful process of consultation. As for
Aboriginal claimants, they must not frustrate the
Crown's reasonable good faith attempts, nor should
they take unreasonable positions to thwart gov-
ernment from making decisions or acting in cases
where, despite meaningful consultation, agreement
is not reached: see Halfway River First Nation v.
British Columbia (Ministry of Forests), [1999]
4 C.N.L.R. 1 (B.C.C.A.), at p. 44; Heiltsuk Tribal
Council v. British Columbia (Minister of Sustainable
Resource Management) (2003), 19 B.C.L.R. (4th)
107 (B.C.S.C.). Mere hard bargaining, however, will
not offend an Aboriginal people's right to be con-
sulted.

Against this background, I turn to the kind of
duties that may arise in different situations. In this
respect, the concept of a spectrum may be help-
ful, not to suggest watertight legal compartments
but rather to indicate what the honour of the Crown
may require in particular circumstances. At one end
of the spectrum lie cases where the claim to title is
weak, the Aboriginal right limited, or the potential
for infringement minor. In such cases, the only duty

La transposition de ce passage dans le contexte
des revendications non encore etablies permet
d'avancer ce qui suit. Bien qu'il ne soit pas utile de
classer les situations dans des compartiments etan-
ches, it est possible d'identifier differentes situations
appelant des solutions differentes. Dans tous les cas,
le principe de 1'honneur de la Couronne commande
que celle-ci agisse de bonne foi et tienne une veri-
table consultation, qui soit approprie eu egard aux
circonstances. Lorsque vient le temps de s'acquit-
ter de cette obligation, les garanties procedurales de
justice naturelle exigees par le droit administratif
peuvent servir de guide.

A toutes les etapes, les deux parties sont tenues de
faire montre de bonne foi. Le fil conducteur du cote
de la Couronne doit etre « l'intention de tenir compte
reellement des preoccupations [des Autochtones]
a mesure qu'elles sont exprimees (Delgamuukw,
precite, par. 168), dans le cadre d'un veritable pro-
cessus de consultation. Les manoeuvres malhonne-
tes sont interdites. Cependant, it n'y a pas obligation
de parvenir a une entente mais plutot de proceder a
de veritables consultations. Quant aux demandeurs
autochtones, ils ne doivent pas contrecarrer les
efforts deployes de bonne foi par la Couronne et ne
devraient pas non plus defendre des positions derai-
sonnables pour empecher le gouvernement de pren-
dre des decisions ou d'agir dans les cas oil, malgre
une veritable consultation, on ne parvient pas A. s'en-
tendre : voir Halfway River First Nation c. British
Columbia (Ministry of Forests), [1999] 4 C.N.L.R.
1 (C.A.C.-B.), p. 44; Heiltsuk Tribal Council c.
British Columbia (Minister of Sustainable Res-
ource Management) (2003), 19 B.C.L.R. (4th) 107
(C.S.C.-B.). Toutefois, le seul fait de negocier de
fawn serree ne porte pas atteinte au droit des
Autochtones d'etre consultes.

Sur cette toile de fond, je vais maintenant exa-
miner le type d'obligations qui peuvent decouler de
differentes situations. A cet egard, l'utilisation de la
notion de continuum peut se reveler utile, non pas
pour creer des compartiments juridiques etanches,
mais plutot pour preciser ce que le principe de 1'hon-
neur de la Couronne est susceptible d'exiger dans
des circonstances particulieres. A une extremite du
continuum se trouvent les cas oil la revendication
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on the Crown may be to give notice, disclose infor-
mation, and discuss any issues raised in response
to the notice. "` [C]onsultation' in its least technical
definition is talking together for mutual understand-
ing": T. Isaac and A. Knox, "The Crown's Duty to
Consult Aboriginal People" (2003), 41 Alta. L. Rev.

49, at p. 61.

At the other end of the spectrum lie cases where a
strong prima facie case for the claim is established,
the right and potential infringement is of high sig-
nificance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim
solution, may be required. While precise require-
ments will vary with the circumstances, the consul-
tation required at this stage may entail the opportu-
nity to make submissions for consideration, formal
participation in the decision-making process, and
provision of written reasons to show that Aboriginal
concerns were considered and to reveal the impact
they had on the decision. This list is neither exhaus-
tive, nor mandatory for every case. The government
may wish to adopt dispute resolution procedures like
mediation or administrative regimes with impartial
decision-makers in complex or difficult cases.

Between these two extremes of the spectrum
just described, will lie other situations. Every case
must be approached individually. Each must also be
approached flexibly, since the level of consultation
required may change as the process goes on and new
information comes to light. The controlling ques-
tion in all situations is what is required to maintain
the honour of the Crown and to effect reconcilia-
tion between the Crown and the Aboriginal peoples
with respect to the interests at stake. Pending settle-
ment, the Crown is bound by its honour to balance
societal and Aboriginal interests in making deci-
sionsthat may affect Aboriginal claims. The Crown

de titre est peu solide, le droit ancestral limite ou
le risque d'atteinte faible. Dans ces cas, les seules
obligations qui pourraientincomber a la Couronne
seraient d'aviser les interesses, de leur communiquer
des renseignements et de discuter avec eux des ques-
tions soulevees par suite de l 'avis. La [TRADUCTION]

<< "consultation", dans son sens le moins techni-
que, s'entend de l'action de se parler dans le but de
se comprendre les uns les autres >> : T. Isaac et A.
Knox, < The Crown's Duty to Consult Aboriginal
People >> (2003), 41 Alta. L Rev. 49, p. 61.

A 1'autre extremite du continuum on trouve les
cas ou la revendication repose sur une preuve a pre-
miere vue solide, ou le droit et l'atteinte potentielle
sont d'une haute importance pour les Autochtones et
ou le risque de prejudice non indemnisable est dleve.
Dans de tels cas, it peat saverer necessaire de tern'-.
une consultation approfondie en vue de trouver une
solution provisoire acceptable. Quoique les exigen-
ces precises puissent varier selonles circonstances,
la consultation require a cette etape pourrait corn-
porter la possibilite de presenter des observations,
la participation officielle A. la prise de decisions et
la presentation de motifs montrant que les preoccu-
pations des Autochtones ont ete prises en compte
et precisant quelle a ete 1'incidence de ces preoccu-
pations sur la decision. Cette liste n'est pas exhaus-
tive et ne doit pas necessairement etre suivie dans
chaque cas. Dans les affaires complexes ou diffici-
les, le gouvernement peut decider de recourir a un
mecanisme de reglement des differends comme la
mediation ou un regime administratif mettant en
scene des decideurs impartiaux.

Entre les deux extremites du continuum decrit
precedemment, on rencontrera d'autres situations.
11 faut proceder au cas par cas. Il faut egalement
faire preuve de souplesse, car le degre de consulta-
tion necessaire peat varier a mesure que se deroule
le processus et que de nouveaux renseignements
sont mis au jour. La question decisive dans toutes
les situations consiste a determiner ce qui est neces-
saire pour preserver r honneur de la Couronne et
pour concilier les interets de la Couronne et ceux
des Autochtones. Tant que la question West pas
reglee, le principe de 1'honneur de la Couronne
commande que celle-ci mette en balance les
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may be required to make decisions in the face of
disagreement as to the adequacy of its response to
Aboriginal concerns. Balance and compromise will
then be necessary.

Meaningful consultation may oblige the Crown
to make changes to its proposed action based
on information obtained through consultations.
The New Zealand Ministry of Justice's Guide for
Consultation with Maori (1997) provides insight (at
pp. 21 and 31):

Consultation is not just a process of exchanging informa-
tion. It also entails testing and being prepared to amend
policy proposals in the light of information received,
and providing feedback. Consultation therefore becomes
a process which should ensure both parties are better
informed ... .

interets de la societe et ceux des peuples autochtones
lorsqu'elle prend des decisions susceptibles d'entrai-
ner des repercussions sur les revendications autoch-
tones. Elle peut etre appelee a prendre des decisions
en cas de desaccord quant au caractere suffisant des
mesures qu'elle adopte en reponse aux preoccupa-
tions exprimees par les Autochtones. Une attitude de
ponderation et de compromis s'impose alors.

A la suite de consultations veritables, la Couronne
pourrait etre amenee a modifier la mesure envisa-
gee en fonction des renseignements obtenus lors des
consultations. Le Guide for Consultation with Maori
(1997) du ministere de la Justice de la Nouvelle-
Zelande fournit des indications sur la question (aux
p. 21 et 31):

[TRADUCTION] La consultation n'est pas seulement un
simple mecanisme d'echange de renseignements. Elle
comporte egalement des miser a 1'epreuve et la modifi-
cation eventuelle des enonces de politique compte tenu
des renseignements obtenus ainsi que la retroaction. Elle
devient donc un processus grace auquel les deux parties
sont mieux informees .. .

47

... genuine consultation means a process that in-
volves ..

• gathering information to test policy proposals

• putting forward proposals that are not yet final-
ised

• seeking Maori opinion on those proposals

• informing Maori of all relevant information upon
which those proposals are based

• not promoting but listening with an open mind to
what Maori have to say

• being prepared to alter the original proposal

• providing feedback both during the consultation
process and after the decision-process.

When the consultation process suggests amend-
ment of Crown policy, we arrive at the stage of
accommodation. Thus the effect of good faith con-
sultation may be to reveal a duty to accommodate.
Where a strong prima facie case exists for the claim,

... de veritables consultations s'entendent d'un pro-
cessus qui consiste ... :

• a recueillir des renseignements pour mettre a
1'epreuve les enonces de politique;

• a proposer des enonces qui ne sont pas encore
arretes definitivement;

• a chercher a obtenir l'opinion des Maoris sur ces
enonces;

• a informer les Maoris de tous les renseignements
pertinents sur lesquels reposent ces enonces;

• a ecouter avec un esprit ouvert ce que les Maoris
ont a dire sans avoir a en faire la promotion;

• a etre pret a modifier l'enonce original;

• a fournir une retroaction tant au cours de la con-
sultation qu'apres la prise de decision.

S'il ressort des consultations que des modifica-
tions a la politique de la Couronne s'imposent, it
faut alors passer a 1'etape de 1'accommodement. Des
consultations menees de bonne foi peuvent donc
faire naitre l'obligation d'accommoder. Lorsque la
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and the consequences of the government's proposed
decision may adversely affect it in a significant way,
addressing the Aboriginal concerns may require
taking steps to avoid irreparable harm or to mini-
mize the effects of infringement, pending final reso-
lution of the underlying claim. Accommodation is
achieved through consultation, as this Court recog-
nized in R. v. Marshall, [1999] 3 S.C.R. 533, at para.
22: "... the process of accommodation of the treaty
right may best be resolved by consultation and nego-
tiation".

This process does not give Aboriginal groups a
veto over what can be done with land pending final
proof of the claim. The Aboriginal "consent" spoken
of in Delgamuukw is appropriate only in cases of
established rights, and then by no means in every
case. Rather, what is required is a process of balanc-
ing interests, of give and take.

This flows from the meaning of "accommodate".
The terms "accommodate" and "accommodation"
have been defined as to "adapt, harmonize, recon-
cile" . "an adjustment or adaptation to suit a spe-
cial or different purpose .. a convenient arrange-
ment; a settlement or compromise": Concise Oxford
Dictionary of Current English (9th ed. 1995), at p. 9.
The accommodation that may result from pre-proof
consultation is just this -seeking compromise in an
attempt to harmonize conflicting interests and move
further down the path of reconciliation. A commit-
ment to the process does not require a duty to agree.
But it does require good faith efforts to understand
each other's concerns and move to address them.

The Court's decisions confirm this vision of
accommodation. The Court in Sparrow raised

revendication repose sur une preuve a premiere vue
solide et que la decision que le gouvernement entend
prendre risque de porter atteinte de maniere appre -
ciable aux droits vises par la revendication, l'obli-
gation d'accommodement pourrait exiger 1'adoption
de mesures pour eviter un prejudice irreparable ou
pour reduire au minimum les consequences de l'at-
teinte jusqu'au reglement definitif de la revendica-
tion sous-jacente. L'accommodement est le fruit des
consultations, comme la Cour 1'a reconnu dans R. c.
Marshall, [1999] 3 R.C.S. 533, par. 22 : << iL est
preferable de realiser laprise en compte du droit issu
du traite par des consultations et par la negociation >>.

Ce processus ne donne pas aux groupes autoch-
tones un droit de veto sur les mesures susceptibles
d'etre prises a 1'egard des tares en cause en atten-
dant que la revendication soft etablie de *on defi-
nitive. Le << consentement > dont it est question dans
Delgamuukw n'est necessaire que lorsque les droits
invoques ont ete etablis, etmeme la pas dans tousles
cas. Ce qu'il faut au contraire, c'est plutot un proces-
sus de raise en balance des interets, de concessions
mutuelles.

Cette conclusion decoule du sens des termes
accommoder >> et < accommodement >>, definis

respectivement ainsi : << Accommoder qqc. a.
L'adapter a, la mettre en correspondance avec quel-
que chose .. >> et << Action, resultat de faction d'ac-
commoder (ou de s'accommoder); moyen employe
en vue de cette action. [...] Action de (se) mettre
ou fait d'etre en accord avec quelqu'un; reglement
a 1'amiable, transaction >> (Tresor de la langue fran-
caise, t. 1, 1971, p. 391 et 388). L'accommodement
susceptible de resulter de consultations menees
avant 1'etablissement du bien-fonde de la revendi-
cation correspond exactement a cela : la recherche
d'un compromis dans le but d'harmoniser des inte-
rets opposes et de continuer dans la voie de la recon-
ciliation. :engagement a suivre le processus n'em-
porte pas 1'obligation de se mettre d'accord, mais
exige de chaque partie qu'elle s'efforce de bonne
foi a comprendre les preoccupations de ratite et A
y repondre.

La jurisprudence de la Cour confirme cette con-
ception d'accommodement. Dans Sparrow, la Cour
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the concept of accommodation, stressing the
need to balance competing societal interests with
Aboriginal and treaty rights. In R. v. Sioui, [1990]
1 S.C.R. 1025, at p. 1072, the Court stated that the
Crown bears the burden of proving that its occu-
pancy of lands "cannot be accommodated to rea-
sonable exercise of the Hurons' rights". And in R.
v. Cote, [1996] 3 S.C.R. 139, at para. 81, the Court
spoke of whether restrictions on Aboriginal rights
"can be accommodated with the Crown's special
fiduciary relationship with First Nations ". Balance
and compromise are inherent in the notion of rec-
onciliation. Where accommodation is required in
making decisions that may adversely affect as yet
unproven Aboriginal rights and title claims, the
Crown must balance Aboriginal concerns reason-
ably with the potential impact of the decision on
the asserted right or title and with other societal
interests.

It is open to governments to set up regula-
tory schemes to address the procedural require-
ments appropriate to different problems at differ-
ent stages, thereby strengthening the reconciliation
process and reducing recourse to the courts. As
noted in R. v. Adams, [1996] 3 S.C.R. 101, at para.
54, the government "may not simply adopt an
unstructured discretionary administrative regime
which risks infringing aboriginal rights in a sub-
stantial number of applications in the absence of
some explicit guidance". It should be observed
that, since October 2002, British Columbia has
had a Provincial Policy for Consultation with First
Nations to direct the terms of provincial minis-
tries' and agencies' operational guidelines. Such a
policy, while falling short of a regulatory scheme,
may guard against unstructured discretion and pro-
vide a guide for decision-makers.

a evoque cette notion, insistant sur la necessite
d'etablir un equilibre entre des interets societaux
opposes et les droits ancestraux et issus de traites
des Autochtones. Dans R. c. Sioui, [1990] 1 R.C.S.
1025, p. 1072, la Cour a affirme qu'il incombe a
la Couronne de prouver que son occupation des
terres o ne peut s'accommoder de 1'exercice raison-
nable des droits des Hurons >>. Et, dans R. c. Cote,
[1996] 3 R.C.S. 139, par. 81, la Cour s'est demande
si les restrictions imposees aux droits ancestraux

[etaient] conciliable[s] avec les rapports spe-
ciaux de fiduciaire de 1'Etat a regard des premie-
res nations >>. La mise en equilibre et le compromis
font partie integrante de la notion de conciliation.
Lorsque 1'accommodement est necessaire a l'oc-
casion d'une decision susceptible d'avoir un effet
prejudiciable sur des revendications de droits et de
titre ancestraux non encore prouvees, la Couronne
doit etablir un equilibre raisonnable entre les pre-
occupations des Autochtones, d'une part, et 1'inci-
dence potentielle de la decision sur le droit ou titre
revendique et les autres interets societaux, d'autre
part.

11 est loisible aux gouvernements de mettre en
place des regimes de reglementation fixant les
exigences procedurales applicables aux diffe-
rents problemes survenant a differentes etapes, et
ainsi de renforcer le processus de conciliation et
reduire le recours aux tribunaux. Comme it a ete
mentionne clans R. c. Adams, [1996] 3 R.C.S. 101,
par. 54, le gouvernement << ne peut pas se contenter
d'etablir un regime administratif fonde sur 1'exer-
cice d'un pouvoir discretionnaire non structure et
qui, en 1'absence d'indications explicites, risque
de porter atteinte aux droits ancestraux dans un
nombre considerable de cas >>. II convient de sou-
ligner que, depuis octobre 2002, la Colombie-
Britannique dispose d'une politique provinciale de
consultation des Premieres nations etablissant les
modalites d'application des lignes directrices ope-
rationnelles des ministeres et organismes provin-
ciaux. Meme si elle ne constitue pas un regime de
reglementation, une telle politique peut neanmoins
prevenir 1'exercice d'un pouvoir discretionnaire
non structure et servir de guide aux decideurs.
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E. Do Third Parties Owe a Duty to Consult and
Accommodate?

The Court of Appeal found that Weyerhaeuser,
the forestry contractor holding T.F.L. 39, owed the
Haida people a duty to consult and accommodate.
With respect, I cannot agree.

It is suggested (per Lambert J.A.) that a third
party's obligation to consult Aboriginal peoples
may arise from the ability of the third party to rely
on justification as a defence against infringement.
However, the duty to consult and accommodate, as
discussed above, flows from the Crown's assumption
of sovereignty over lands and resources formerly held
by the Aboriginal group. This theory provides no
support for an obligation on third parties to consult
or accommodate. The Crown alone remains legally
responsible for the consequences of its actions and
interactions with third parties, that affect Aboriginal
interests. The Crown may delegate procedural
aspects of consultation to industry proponents seek-
ing a particular development; this is not infrequently
done in environmental assessments. Similarly, the
terms of T.F.L. 39 mandated Weyerhaeuser to spec-
ify measures that it would take to identify and con-
sult with "aboriginal people claiming an aboriginal
interest in or to the area" (Tree Farm Licence No.
39, Haida Tree Farm Licence, para. 2.09(g)(ii)).
However, the ultimate legal responsibility for con-
sultation and accommodation rests with the Crown.
The honour of the Crown cannot be delegated.

It is also suggested (per Lambert J.A.) that third
parties might have a duty to consult and accommo-
date on the basis of the trust law doctrine of "know-
ing receipt". However, as discussed above, while the
Crown's fiduciary obligations and its duty to con-
sult and accommodate share roots in the principle
that the Crown's honour is engaged in its relation-
ship with Aboriginal peoples, the duty to consult is
distinct from the fiduciary duty that is owed in rela-
tion to particular cognizable Aboriginal interests.

E. Les tiers ont-ils l 'obligation de consulter et
d'accommoder?

La Cour d'appel a conclu que Weyerhaeuser, l'en-
treprise forestiere detenant la CPT' 39, await l'obli-
gation de consulter les Haida et de trouver des
accommodements a leurs preoccupations. En toute
deference, je ne puis souscrire a cette conclusion.

II a ete dit (le juge Lambert de la Cour d'ap-
pel) qu'un tiers peut etre tenu de consulter les
Autochtones concernes du fait qu'il a la faculte, en
cas de violation des droits de ces derniers, de plat-
der en defense que 1'atteinte est justifiee. Comme
nous 1'avons vu, cependant, 1'obligation de consul-
ter et d'accommoder decoule de la proclamation
de la souverainete de la Couronne sur des terres et
ressources autrefois detenues par le groupe autoch-
tone concern. Cette theorie ne permet pas de con-
clure que les tiers ont ('obligation de consulter ou
d'accommoder. La Couronne demeure seule lega-
lement responsable des consequences de ses actes
et de ses rapports avec des tiers qui ont une inci-
dence sur des interets autochtones. Flle peut dele-
guer certains aspects proceduraux de la consultation
a des acteurs industriels qui proposent des activites
d'exploitation; cela n'est pas rare en matiere d'eva-
luations environnementales. Ainsi, la CFF 39 obli-
geait Weyerhaeuser a preciser les mesures qu'elle
entendait prendre pour identifier et consulter les
[TRADUCTION] << Autochtones qui revendiquaient
un interet ancestral dans la region > (CH 39, CFF
halda, paragraphe 2.09g)00). Cependant, la respon-
sabilite juridique en ce qui a trait a la consultation et
a 1'accommodement incombe en dernier ressort it la
Couronne. Le respect du principe de 1'honneur de la
Couronne ne pent etre delegue.

Il a egalement ete avance (le juge Lambert de la
Cour d'appel) que les tiers pourraient etre assujet-
tis a l'obligation de consulter et d'accommoder par
1'effet de la doctrine du droit des fiducies appelee

reception en connaissance de cause >>. Cependant,
comme nous l'avons vu, meme si les obligations de
fiduciaire de la Couronne et son obligation de con-
sulter et d'accommoder decoulent touter du principe
que l'honneur de la Couronne est en jeu clans ses
rapports avec les peoples autochtones, )'obligation de
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As noted earlier, the Court cautioned in Wewaykum
against assuming that a general trust or fiduciary
obligation governs all aspects of relations between
the Crown and Aboriginal peoples. Furthermore,
this Court in Guerin v. The Queen, [1984] 2 S.C.R.
335, made it clear that the "trust-like" relationship
between the Crown and Aboriginal peoples is not a
true "trust", noting that "[t]he law of trusts is a highly
developed, specialized branch of the law" (p. 386).
There is no reason to graft the doctrine of know-
ing receipt onto the special relationship between the
Crown and Aboriginal peoples. It is also question-
able whether businesses acting on licence from the
Crown can be analogized to persons who knowingly
turn trust funds to their own ends.

Finally, it is suggested (per Finch C.J.B.C.) that
third parties should be held to the duty in order to
provide an effective remedy. The first difficulty
with this suggestion is that remedies do not dictate
liability. Once liability is found, the question of
remedy arises. But the remedy tail cannot wag the
liability dog. We cannot sue a rich person, simply
because the person has deep pockets or can provide
a desired result. The second problem is that it is not
clear that the government lacks sufficient remedies
to achieve meaningful consultation and accommo-
dation. In this case, Part 10 of T.F.L. 39 provided
that the Ministry of Forests could vary any permit
granted to Weyerhaeuser to be consistent with a
court's determination of Aboriginal rights or title.
The government may also require Weyerhaeuser to
amend its management plan if the Chief Forester
considers that interference with an Aboriginal
right has rendered the management plan inade-
quate (para. 2.38(d)). Finally, the government can
control by legislation, as it did when it introduced
the Forestry Revitalization Act, S.B.C. 2003, c. 17,
which claws back 20 percent of all licensees ' har-
vesting rights, in part to make land available for
Aboriginal peoples. The government's legislative
authority over provincial natural resources gives it

consulter est differente de l'obligation de fiduciaire
qui existe a regard de certains interets autochtones
reconnus. Comme it a ete indique plus tot, la Cour
a souligne, dans Wewaykum, qu'il fallait se garder
de supposer 1 'existence d'une obligation generale
de fiduciaire regissant tous les aspects des rapports
entre la Couronne et les peuples autochtones. En
outre, dans Guerin c. La Reine, [1984] 2 R.C.S. 335,
la Cour a clairement dit que la relation < semblable
a une fiducie » qui existe entre la Couronne et les
peuples autochtones n'est pas une vraie o fiducie >>,
faisant observer que << [l]e droit des fiducies consti-
tue un domaine juridique tres perfectionne et spe-
cialise » (p. 386). 11 n'y a aucune raison d'introduire
la doctrine de la reception en connaissance de cause
dans la relation speciale qui existe entre la Couronne
et les peuples autochtones. Il n'est pas certain non
plus qu'une entreprise en vertu d'une concession de
la Couronne puisse etre assimilee a une personne
qui, en toute connaissance de cause, divertit a son
profit des fonds en fiducie.

Enfin, it a ete affirme (le juge Finch, juge en chef
de la C.-B.) que, pour qu 'il soit possible d'accorder
une reparation efficace, it faudrait considerer que
les tiers sont tenus a 1'obligation. La premiere diffi-
culte que comporte cette affirmation reside dans le
fait que la reparation ne determine pas la responsa-
bilite. Ce n'est qu'une fois la question de la respon-
sabilite tranchee que se souleve la question de la
reparation. II ne faut pas mettre la charrue (la repa-
ration) devant les bceufs (la responsabilite). Nous
ne pouvons poursuivre une personne riche simple-
ment parce qu'elle a de 1'argent plein les poches ou
que cela permet d'obtenir le resultat souhaite. La
seconde difficulty est qu'il n'est pas certain que le
gouvernement ne dispose pas de mecanismes suf-
fisants pour proceder a des mesures de consulta-
tion et d'accommodement utiles. En 1'espece, la
partie 10 de la Cllr' 39 prevoit que le ministre des
Forets pent modifier toute concession accordee a
Weyerhaeuser pour la rendre conforme aux deci-
sions des tribunaux relativement aux droits ou
titres ancestraux. Le gouvernement peut egalement
exiger de Weyerhaeuser qu'elle modifie son plan
d'amenagement si le chef des services forestiers
le considere inadequat du fait qu'il porte atteinte
a un droit ancestral (paragraphe 2.38d)). Enfin, le



[2004] 3 R.C.S.

	

NATION HAIDA C. C: B. (

	

STRE DES FORETS) La Juge en chef

	

539

a powerful tool with which to respond to its legal
obligations. This, with respect, renders questiona-
ble the statement by Finch C.J.B.C. that the gov-
ernment "has no capacity to allocate any part of
that timber to the Haida without Weyerhaeuser's
consent or co-operation" ((2002), 5 B.C.L.R. (4th)
33, at para. 119). Failure to hold Weyerhaeuser to
a duty to consult and accommodate does not make
the remedy "hollow or illusory".

The fact that third parties are under no duty to
consult or accommodate Aboriginal concerns does
not mean that they can never be liable to Aboriginal
peoples. If they act negligently in circumstances
where they owe Aboriginal peoples a duty of care, or
if they breach contracts with Aboriginal peoples or
deal with them dishonestly, they may be held legally
liable. But they cannot be held liable for failing to
discharge the Crown's duty to consult and accom-
modate.

F. The Province 's Duty

The Province of British Columbia argues that any
duty to consult or accommodate rests solely with the
federal government. I cannot accept this argument.

The Province's argument rests on s. 109 of the
Constitution Act, 1867, which provides that "[a]il
Lands, Mines, Minerals, and Royalties belonging
to the several Provinces of Canada ... at the Union
... shall belong to the several Provinces." The
Province argues that this gives it exclusive right
to the land at issue. This right, it argues, cannot
be limited by the protection for Aboriginal rights
found in s. 35 of the Constitution Act, 1982. To do

gouvernement pent exercer son autorite sur la ques-
tion par voie legislative, comme l'a fait en edic-
tant la Forestry Revitalization Act, S.B.C. 2003, ch.
17, qui permet de recuperer 20 pour 100 du droit
de coupe des titulaires de concession, en partie
pour mettre des terres a la disposition des peuples
autochtones. De par son pouvoir de legiferer sur les
ressources naturelles de la province, le gouverne-
ment provincial dispose d'un outil puissant pour
s'acquitter de ses obligations leg ales, situation qui
met en doute 1'affinnation du juge en chef Finch de
la C.-B. qu'il [TRADUCTION] < ne peut allouer une
partie de ce bois d'oeuvre aux Haida sans le con-
sentement ou la collaboration de Weyerhaeuser >>
((2002), 5 B.C.L.R. (4th) 33, par. 119). Le fait de
ne pas imposer a Weyerhaeuser 1'obligation de con-
sulter et d'accommoder ne rend pas la reparation
[TRADUCTION] < futile ou illusoire >>.

Le fait que les tiers n'aient aucune obligation de
consulter les peuples autochtones ou de trouver des
accommodements a leurs preoccupations ne signifie
pas qu'ils ne peuvent jamais titre tenus responsables
envers ceux-ci. S'ils font preuve de negligence clans
des circonstances ou ils ontune obligation de dili-
gence envers les peuples autochtones, ou s'ils ne res-
pectent pas les contrats conclus avec les Autochtones
ou traitent avec eux d'une maniere malhonnete,
ils peuvent are tenus legalement responsables.
Cependant, les tiers ne peuvent titre juges responsa-
bles de ne pas avoir rempli1'obligation de consulter
et d'accommoder qui incombe ala Couronne.

F. L'obligation de la province

La province de la Colombie-Britannique soutient
que l'obligation de consulter ou d'accommoder, si
elle existe, incombe uniquement au gouvernement
federal. Je ne peux accepter cet argument.

L'argument de la province repose sur l' art. 109
de la Loi constitutionnelle de 1867, qui dispose que

[t]outes les terres, mines, mineraux et reserves
royales appartenant aux differentes provinces du
Canada [...] lorsde l'union [...]appartiendront
aux differentes provinces. >> Selon la province,
cette disposition lui confere des droits exclusifs
sur les terres en question.Ce droit, affirme-t-elle,
ne peut titre imite par la protection accordee aux
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so, it argues, would "undermine the balance of fed-
eralism" (Crown's factum, at para. 96).

The answer to this argument is that the Provinces
took their interest in land subject to "any Interest
other than that of the Province in the same" (s.
109). The duty to consult and accommodate here
at issue is grounded in the assertion of Crown sov-
ereignty which pre-dated the Union. It follows that
the Province took the lands subject to this duty.
It cannot therefore claim that s. 35 deprives it of
powers it would otherwise have enjoyed. As stated
in St. Catherine 's Milling and Lumber Co. v. The
Queen (1888), 14 App. Cas. 46 (P.C.), lands in
the Province are "available to [the Province] as a
source of revenue whenever the estate of the Crown
is disencumbered of the Indian title" (p. 59). The
Crown's argument on this point has been canvassed
by this Court in Delgamuukw, supra, at para. 175,
where Lamer C.J. reiterated the conclusions in
St. Catherine 's Milling, supra. There is therefore
no foundation to the Province 's argument on this
point.

G. Administrative Review

Where the government's conduct is challenged
on the basis of allegations that it failed to discharge
its duty to consult and accommodate pending
claims resolution, the matter may go to the courts
for review. To date, the Province has established
no process for this purpose. The question of what
standard of review the court should apply in judging
the adequacy of the government's efforts cannot be
answered in the absence of such a process. General
principles of administrative law, however, suggest
the following.

On questions of law, a decision-maker must
generally be correct: for example, Paul v. British
Columbia (Forest Appeals Commission), [2003] 2
S.C.R. 585, 2003 SCC 55. On questions of fact or

droits ancestraux par fart. 35 de la Loi constitu-
tionnelle de 1982. La province affirme qu'agir
ainsi reviendrait a [TRADUCTION] « rompre 1'equi-
libre du federalisme » (memoire de la Couronne,
par. 96).

La reponse a cet argument est que les interets
que detenait la province sur les terres sont subor-
donnes a « tous interets autres que ceux que peut y
avoir la province > (art. 109). L'obligation de con-
sulter et d'accommoder en litige dans la presente
affaire est fondee sur 1'affirmation de la souverai-
nete de la Couronne qui a precede l'Union. Ii s'en-
suit que la province a acquis les terres sous reserve
de cette obligation. Elie ne peut done pas pretendre
que fart. 35 la prive de pouvoirs dont elle aurait
joui autrement. Comme it est precise dans St.
Catherine 's Milling and Lumber Co. c. The Queen
(1888), 14 App. Cas. 46 (C.P.), les terres situees
clans la province [TRADUCTION] « peuvent consti-
tuer une source de revenus [pour la province] dans
tous les cas oil les biens de la Couronne ne sont
plus greves du titre indien >> (p. 59). L'argument de
la Couronne sur ce point a ete examine de facon
approfondie par la Cour dans Delgamuukw, pre-
cite, par. 175, oil le juge en chef Lamer a reitere
les conclusions tirees dans St. Catherine 's Milling,
precite. Cet argument n'est en consequence pas
fonde.

G. L'examen administratif

Lorsque la conduite du gouvernement est contes-
tee au motif qu'il ne se serait pas acquitte de son
obligation de consulter et d'accommoder en atten-
dant le reglement des revendications, la question
peut etre soumise aux tribunaux pour examen. La
province n'a pas encore etabli de mecanisme a cette
fin. En 1'absence d 'un tel mecanisme, it est impossi-
ble de determiner quelle norme de controle devrait
appliquer le tribunal appele a statuer sur le caractere
suffisant des efforts deployes par le gouvernement.
Les principes generaux du droit administratif per-
mettent toutefois de degager les notions suivantes.

Quant aux questions de droit, le decideur doit,
en regle generale, rendre une decision correcte :
voir, par exemple, Paul c. Colombie-Britannique
(Forest Appeals Commission), [2003] 2 R.C.S.
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mixed fact and law, on the other hand, a review -

ing body may owe a degree of deference to the
decision-maker. The existence or extent of the duty
to consult or accommodate is a legal question in
the sense that it defines a legal duty. However, it is
typically premised on an assessment of the facts. It
follows that a degree of deference to the findings of
fact of the initial adjudicator may be appropriate.
The need for deference and its degree will depend
on the nature of the question the tribunal was
addressing and the extent to which the facts were
within the expertise of the tribunal: Law Society
of New Brunswick v. Ryan, [2003] 1 S.C.R. 247,
2003 SCC 20; Paul, supra. Absent error on legal
issues, the tribunal may be in a better position to
evaluate the issue than the reviewing court, and
some degree of deference may be required. In such
a case, the standard of review is likely to be rea-
sonableness. To the extent that the issue is one of
pure law, and can be isolated from the issues of
fact, the standard is correctness. However, where
the two are inextricably entwined, the standard
will likely be reasonableness: Canada (Director
of Investigation and Research) v. Southam Inc.,
[1997] 1 S.C.R. 748.

The process itself would likely fall to be exam-
ined on a standard of reasonableness. Perfect sat-
isfaction is not required; the question is whether
the regulatory scheme or government action
"viewed as a whole, accommodates the collective
aboriginal right in question": Gladstone, supra, at
para. 170. What is required is not perfection, but
reasonableness. As stated in Nikal, supra, at para.
110, "in . . . information and consultation the con-
cept of reasonableness must come into play.... So

long as every reasonable effort is made to inform
and to consult, such efforts would suffice." The
government is required to make reasonable efforts

585, 2003 CSC 55. Par contre, en ce qui a trait
aux questions de fait et aux questions mixtes de
fait et de droit, l'organisme de revision pent devoir
faire preuve de deference a l'egard du decideur.
L'existence et 1'etendue de l'obligation de consulter
ou d'accommoder sont des questions de droit en
ce sens qu'elles definissent une obligation legale.
Cependant, la reponse a ces questions repose habi-
tuellement sur l'appreciation des faits. Ii se peut
done qu'il convienne de faire preuve de deference
a l'egard des conclusions de fait du premier deci-
deur. La question de savoir s'il y a lieu de faire
montre de deference et, si oui, le degrede deference
requis dependent de la nature de la question dont
etait saisi le tribunal administratif et de la mesure
dans laquelle les faits relevaient de son expertise :
Barreau du Nouveau-Brunswick c. Ryan, [2003] 1
R.C.S. 247, 2003 CSC 20; Paul, precite. En l'ab-
sence d'erreur sur des questions de droit, it est pos-
sible que le tribunal administratif soit mieux place
que le tribunal de revision pour etudier la question,
auquel cas une certaine deference peut s'imposer.
Dans ce cas, la norme de controle applicable est
vraisemblablement la norme de la decision raison-
nable. Dans la mesure ou la question est une ques-
tion de droit pur et pent are isolee des questions
de fait, la norme applicable est celle de la deci-
sion correcte. Toutefois, lorsque les deux types de
questions sont inextricablement liees entre elles,
la norme de controle applicable est vraisembla-
blement celle de la decision raisonnable : Canada
(Directeur des enquetes et recherches) c. Southam
Inc., [1997] 1 R.C.S. 748.

Le processus lui-meme devrait vraisemblable-
ment titre examine selon la norme de la decision rai-
sonnable. La perfection n'est pas requise; it s'agit
de se demander si, << considers dans son ensemble,
le regime de reglementation [ou la mesure gouver-
nementale] respecte le droit ancestral collectif en
question » ; Gladstone,precite, par. 170. Ce qui est
requis, ce n'est pas une mesureparfaite mais une
mesure raisonnable. Comme est precise Bans
Nikal, precite, par. 110, << [1]e concept du caractere
raisonnable doit [. . .] entrer en jeu pour ce qui [...]
concern[e] l'information et la consultation. [...]
Dans la mesure ou tous les efforts raisonnables ont
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to inform and consult. This suffices to discharge
the duty.

Should the government misconceive the seri-
ousness of the claim or impact of the infringement,
this question of law would likely be judged by cor-
rectness. Where the government is correct on these
matters and acts on the appropriate standard, the
decision will be set aside only if the government's
process is unreasonable. The focus, as discussed
above, is not on the outcome, but on the process of
consultation and accommodation.

H. Application to the Facts

(1) Existence of the Duty

The question is whether the Province had knowl-
edge, real or constructive, of the potential existence
of Aboriginal right or title and contemplated con-
duct that might adversely affect them. On the evi-
dence before the Court in this matter, the answer
must unequivocally be "yes".

The Haida have claimed title to all of Haida
Gwaii for at least 100 years. The chambers judge
found that they had expressed objections to the
Province for a number of years regarding the rate of
logging of old-growth forests, methods of logging,
and the environmental effects of logging. Further,
the Province was aware since at least 1994 that the
Haida objected to replacement of T.F.L. 39 with-
out their consent and without accommodation with
respect to their title claims. As found by the cham-
bers judge, the Province has had available evidence
of the Haida's exclusive use and occupation of some
areas of Block 6 "[s]ince 1994, and probably much
earlier". The Province has had available to it evi-
dence of the importance of red cedar to the Haida
culture since before 1846 (the assertion of British
sovereignty).

ete deployes pour informer et consulter, on a alors
satisfait a l'obligation de justifier. > Le gouverne-
ment doit deployer des efforts raisonnables pour
informer et consulter. Cela suffit pour satisfaire a
l'obligation.

Si le gouvernement n'a pas bien saisi l'importance
de la revendication ou la gravite de 1'atteinte, ii s'agit
d'une question de droit qui devra vraisemblablement
etre jugge selon la norme de la decision correcte. Si
le gouvernement a raison sur ces points et agit con-
formement a la norme applicable, la decision ne sera
annulee que si le processus qu'il a suivi emit derai-
sonnable. Comme it a ete explique precedemment,
1'element central n'est pas le resultat, mais le proces-
sus de consultation et d'accommodement.

H. L'application aux faits

(1) L'existence de 1'obligation

11 s'agit de savoir si la province connaissait, con-
cretement ou par imputation, 1'existence potentielle
d'un droit ou titre ancestral et envisageait des mesu-
res susceptibles d 'avoir un effet prejudiciable sur ce
droit ou titre. Compte tenu de la preuve presentee a
la Cour en 1'espece, it ne fait aucun doute qu'il faut
repondre << oui >> a cette question.

Les Haida revendiquent depuis au moins 100 ans
le titre sur 1'ensemble des Iles Haida Gwaii. Le juge
de premiere instance a conclu que les Haida se plai-
gnaient depuis plusieurs annees aupres de la pro-
vince du rythme d 'exploitation des vieilles forets,
des methodes d'exploitation et des repercussions
de 1'exploitation forestiere sur 1'environnement. De
plus, la province savait, depuis au moins 1994, que
les Haida s'opposaient a ce qu'on remplace la CFF
39 sans leur consentement et sans que leurs reven-
dications aient fait l'objet de mesures d'accommode-
ment. Comme 1'a constate le juge en son cabinet, la
province disposait, [TRADUCTION] << [d]epuis 1994,
et peut-etre bien avant >>, d'elements de preuve eta-
blissant que les Haida utilisaient et occupaient a
titre exclusif certaines regions du Bloc 6. Depuis au
moins 1846 (affirmation de la souverainete britanni-
que), elle possede des preuves temoignant de 1'im-
portance du cedre rouge dans la culture haida.
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66The Province raises concerns over the breadth of
the Haida's claims, observing that "[i]n a separate
action the Haida claim aboriginal title to all of the
Queen Charlotte Islands, the surrounding waters,
and the air space.... The Haida claim includes
the right to the exclusive use, occupation and ben-
efit of the land, inland waters, seabed, archipelagic
waters and air space" (Crown's factum, at para.
35). However, consideration of the duty to consult
and accommodate prior to proof of a right does not
amount to a prior determination of the case on its
merits. Indeed, it should be noted that, prior to the
chambers judge's decision in this case, the Province
had successfully moved to sever the question of the
existence and infringement of Haida title and rights
from issues involving the duty to consult and accom-
modate. The issues were clearly separate in the pro-
ceedings, at the Province's instigation.

The chambers judge ascertained that the Province
knew that the potential Aboriginal right and title
applied to Block 6, and could be affected by the deci-
sion to replace T.F.L. 39. On this basis, the honour of
the Crown mandated consultation prior to making
a decision that might adversely affect the claimed
Aboriginal title and rights.

(2) Scope of the Duty

As discussed above, the scope of the consulta-
tion required will be proportionate to a preliminary
assessment of the strength of the case supporting the
existence of the right or title, and to the seriousness
of the potentially adverse effect upon the right or
title claimed.

(i) Strength of the Case

On the basis of evidence described as "volu-
minous", the chambers judge found, at para. 25, a
number of conclusions to be "inescapable" regard-
ing the Haida's claims. He found that the Haida had
inhabited Haida Gwaii continuously since at least
1774, that they had never been conquered, never
surrendered their rights by treaty, and that their

La province se dit inquiete de l'ampleur des
revendications des Haida, faisant observer que,
[TRADUCTION] < [d]ans une action distincte, les
Haida revendiquent un titre ancestral sur 1'ensem-
ble des Iles de la Reine-Charlotte, sur les eaux les
entourant et sur 1'espace aerien. [...] La revendica-
tion des Haida vise le droit a 1'utilisation, a 1'occu-
pation et au benefice exclusifs des terres, des eaux
interieures, du fond marin, des eaux pelagiques et de
l'espace aerien » (memoire de la Couronne, par. 35).
Cependant, se demander si 1'obligation de consul-
ter et d'accommoder s'applique avant que la preuve
de 1'existence d'un droit n'ait ete apportee n 'equivaut
pas A. prejuger de l'affaire sur le fond. D 'ailleurs, it
convient de souligner que, avant que le juge en son
cabinet ait rendu sa decision en 1'espece, la province
avait obtenu que la question de l 'existence du titre et
des droits des Haida et de 1'atteinte portee a ceux-
ci soft examinee separement des questions se rap-
portant a 1'obligation de consulter et d'accommoder.
Les questions ont ete clairement separees dans 1'ins-
tance, a 1'instigation de la province.

Le juge en son cabinet a estime que la province
savait que les droits et titre ancestraux potentiels en
question visaient le Bloc 6 et qu'ils pouvaient titre
touches par la decision de remplacer la CFF 39. Pour
ce motif, l'honneur de la Couronne commandait que
celle-ci procede a une consultation avant de prendre
une decision susceptible d'avoir un effet prejudicia-
ble sur les droits et titre ancestraux revendiques.

(2) L'etendue de l'obligation

Comme it a ete explique plus tot, 1 'ampleur de la
consultation requise depend de revaluation prelimi-
naire de la solidite de la preuve etayant 1'existence
du droit ou du titre, ainsi que de la gravite de 1'effet
prejudiciable potentiel sur le droit ou titre revendi-
que.

(i) Solidite de la preuve

Apres avoir examine une preuve qu'il a quali-
flee d' [TRADUCTION] < abondante >>, le juge en son
cabinet a, au par. 25 de sa decision, tire un certain
nombre de conclusions [TRADUCTION] « incontour-
nables » relativement aux revendications des Haida.
Il a conclu que les Haida habitaient les Iles Haida
Gwaii depuis au moins 1774, qu'ils n'avaient jamais
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rights had not been extinguished by federal leg-
islation. Their culture has utilized red cedar from
old-growth forests on both coastal and inland areas
of what is now Block 6 of T.F.L. 39 since at least
1846.

The chambers judge's thorough assessment of the
evidence distinguishes between the various Haida
claims relevant to Block 6. On the basis of a thor-
ough survey of the evidence, he found, at para. 47:

(1) a "reasonable probability" that the Haida
may establish title to "at least some parts" of the
coastal and inland areas of Haida Gwaii, includ-
ing coastal areas of Block 6. There appears to be
a "reasonable possibility" that these areas will
include inland areas of Block 6;

(2) a "substantial probability" that the Haida
will be able to establish an aboriginal right to
harvest old-growth red cedar trees from both
coastal and inland areas of Block 6.

The chambers judge acknowledged that a final res-
olution would require a great deal of further evi-
dence, but said he thought it "fair to say that the
Haida claim goes far beyond the mere `assertion' of
Aboriginal title" (para. 50).

The chambers judge's findings grounded the
Court of Appeal 's conclusion that the Haida claims
to title and Aboriginal rights were "supported by
a good prima facie case" (para. 49). The strength
of the case goes to the extent of the duty that the
Province was required to fulfill. In this case the evi-
dence clearly supports a conclusion that, pending
a final resolution, there was a prima facie case in
support of Aboriginal title, and a strong prima facie
case for the Aboriginal right to harvest red cedar.

ad' conquis, qu'ils n'avaient jamais cede leurs droits
dans un traite et qu'aucune loi federale n'avait eteint
leurs droits. Depuis au moins 1846, 1'utilisation du
cedre rouge provenant des vieilles forets des regions
cotieres et interieures de la zone maintenant connue
comme etant le Bloc 6 de la CFF 39 fait partie de
leur culture.

Le juge en son cabinet a rigoureusement evalue la
preuve et etabli une distinction entre les differentes
revendications des Haida visant le Bloc 6. Au terme
d'un examen approfondi de la preuve, it a tire les
conclusions suivantes au par. 47 :

(1) it existe une [TRADUCTION] « probability
raisonnable >> que les Haida reussissent A. eta-
blir 1'existence d'un titre sur [TRADUCTION] « au
moins quelques parties > des regions cotieres et
interieures des Iles Haida Gwaii, notamment les
regions cotieres du Bloc 6; it semble exister une
[TRADUCTION] « possibility raisonnable >> que
ces regions comprennent les regions interieures
du Bloc 6;

(2) it existe une [TRADUCTION] « forte proba-
bilite >> que les Haida reussissent a etablir 1'exis-
tence d'un droit ancestral de recolter le cedre
rouge provenant des vieilles forets des regions
cotieres et interieures du Bloc 6.

Le juge en son cabinet a reconnu qu'un regiment
definitif necessiterait beaucoup plus d'elements de
preuve, mais, selon lui, [TRADUCTION] < it est juste
de dire que la revendication des Haida est beaucoup
plus qu'une simple "affirmation" de titre ancestral >>
(par. 50).

La Cour d'appel s'est fondee sur les constata-
tions du juge en son cabinet pour conclure que les
revendications par les Haida du titre et de droits
ancestraux etaient [TRADUCTION] < etayees par une
preuve a premiere vue valable >> (par. 49). La soli-
dite de la preuve influe sur 1'etendue de 1'obligation
que dolt satisfaire la province. En 1'espece, le dossier
permet clairement de conclure, en attendant le regle-
ment definitif, qu'il existe une preuve prima facie de
1'existence d'un titre ancestral et une solide preuve
prima facie de 1'existence d'un droit ancestral de
recolter le cedre rouge.
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(ii) Seriousness of the Potential Impact

The evidence before the chambers judge indi-
cated that red cedar has long been integral to Haida
culture. The chambers judge considered that there
was a "reasonable probability" that the Haida would
be able to establish infringement of an Aboriginal
right to harvest red cedar "by proof that old-growth
cedar has been and will continue to be logged on
Block 6, and that it is of limited supply" (para. 48).
The prospect of continued logging of a resource in
limited supply points to the potential impact on an
Aboriginal right of the decision to replace T.F.L.
39.

Tree Farm Licences are exclusive, long-term
licences. T.F.L. 39 grants exclusive rights to
Weyerhaeuser to harvest timber within an area
constituting almost one quarter of the total land of
Haida Gwaii. The chambers judge observed that "it
[is] apparent that large areas of Block 6 have been
logged off" (para. 59). This points to the poten-
tial impact on Aboriginal rights of the decision to
replace T.F.L. 39.

To the Province's credit, the terms of T.EL.
39 impose requirements on Weyerhaeuser with
respect to Aboriginal peoples. However, more was
required. Where the government has knowledge of
an asserted Aboriginal right or title, it must consult
the Aboriginal peoples on how exploitation of the
land should proceed.

The next question is when does the duty to con-
sult arise? Does it arise at the stage of granting a
Tree Farm Licence, or only at the stage of granting
cutting permits? The T.F.L. replacement does not
itself authorize timber harvesting, which occurs
only pursuant to cutting permits. T.EL. replace-
ments occur periodically, and a particular TEL.
replacement decision may not result in the sub-
stance of the asserted right being destroyed. The
Province argues that, although it did not consult
the Haida prior to replacing the TEL., it "has con-
sulted, and continues to consult with the Haida

(ii) Gravite des consequences potentielles

La preuve presentee au juge en son cabinet indi-
quait que l'utilisation du cedae rouge fait depuis
longtemps partie integrante de la culture haida. Le
juge a considers qu'il existait une [TRADUCTION]

probabilite raisonnable > que les Haida reussis-
sent a demontrer une atteinte a un droit ancestral de
recolter le cedre rouge [TRADUCTION] << en prouvant
que le cedre des vieilles forets a ete et continuera
d'etre exploits clans le Bloc 6, et que cette ressource
est limitee >> (par. 48). La perspective de 1'exploita-
tion continue d'une ressource par ailleurs limitee
laisse entrevoir les repercussions que la decision
de remplacer la CFI.' 39 pourrait avoir sur un droit
ancestral.

Les CFF ont un caractere exclusif et sont accor-
dees pour de longues periodes. La CFF 39 confere
A. Weyerhaeuser le droit exclusif de recolter le bois
daps une region qui represente pres du quart de la
superficie totale des Iles Haida Gwaii. Le juge en
son cabinet a fait observer qu' [TRADUCTION] «il
[est] manifeste que de vastes etendues du Bloc 6
ont ete coupe-es a blanc >> (par. 59). Ce fait illus-
tre les consequences potentielles que la decision
de remplacer la CFF 39 a sur les droits ances-
traux.

Il faut reconnaitre a la province d'avoir impose
a Weyerhaeuser, clans la CFF 39, des conditions a
regard des peuples autochtones. Mais la province
devait faire davantage. Lorsque le gouvernement
sait qu'un droit ou un titre ancestral est revendique,
it doit consulter les Autochtones sur la facon dont les
terres visees devraient titre exploitees.

II faut maintenant se demander a quel moment
prend naissance 1'obligation de consulter. Est-ce a
1'etapede 1'octroi d'une CFF, ou seulement a 1'etape
de la delivrance des permis de coupe? Le rempla-
cement d'uneCF'F n'autorise pas en soi la recolte
de bois, qui ne peut se faire qu'en vertu des permis
de coupe. Les CFF sent periodiquement rempla-
cees, et la decision de remplacer une CFF en parti-
culier n'a pas necessairement pour effet de detruire
1'essence meme du droit revendique. La province
fait valoir que, bien qu'elle ne les ait pas consul-
ter avant de remplacer la CFF, elle [TRADUCTION]
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prior to authorizing any cutting permits or other
operational plans" (Crown's factum, at para. 64).

I conclude that the Province has a duty to con-
sult and perhaps accommodate on T.F.L. decisions.
The T.F.L. decision reflects the strategic planning
for utilization of the resource. Decisions made
during strategic planning may have potentially seri-
ous impacts on Aboriginal right and title. The holder
of T.F.L. 39 must submit a management plan to the
Chief Forester every five years, to include invento-
ries of the licence area's resources, a timber supply
analysis, and a "20-Year Plan" setting out a hypothet-
ical sequence of cutblocks. The inventories and the
timber supply analysis form the basis of the deter-
mination of the allowable annual cut ("A.A.C.") for
the licence. The licensee thus develops the technical
information based upon which the A.A.C. is calcu-
lated. Consultation at the operational level thus has
little effect on the quantity of the annual allowable
cut, which in turn determines cutting permit terms.
If consultation is to be meaningful, it must take
place at the stage of granting or renewing Tree Farm
Licences.

The last issue is whether the Crown 's duty went
beyond consultation on T.F.L. decisions, to accom-
modation. We cannot know, on the facts here,
whether consultation would have led to a need for
accommodation. However, the strength of the case
for both the Haida title and the Haida right to harvest
red cedar, coupled with the serious impact of incre-
mental strategic decisions on those interests, suggest
that the honour of the Crown may well require sig-
nificant accommodation to preserve the Haida inter-
est pending resolution of their claims.

« a consulte et continue de consulter les Haida
avant d'autoriser les permis de coupe ou autres
plans d'amenagement > (memoire de la Couronne,
par. 64).

J'estime que, lorsqu'elle prend des decisions con-
cernant les CFF, la province est tenue a une obli-
gation de consultation, et peut-etre a une obligation
d'accommodement. La decision rendue a regard
d'une CFF reflete la planification strategique tou-
chant 1'utilisation de la ressource en cause. Les deci-
sions prises durant la planification strategique ris-
quent d'avoir des consequences graves sur un droit
ou titre ancestral. Tous les cinq ans, le titulaire de la
CFF 39 doit presenter au chef des services forestiers
un plan d'amenagement comprenant l'inventaire des
ressources du secteur vise par la concession, une
analyse des approvisionnements en bois d'ceuvre et
un << plan de 20 ans >> presentant une sequence hypo-
thetique de blocs de coupe. C'est a partir de l'inven-
taire et de 1 'analyse des approvisionnements en bois
d'ceuvre qu'est fixee la possibilite annuelle de coupe
(« PAC >>) pour la concession. Ainsi, le titulaire de
la concession etablit les renseignements techniques
servant a calculer la PAC. La tenue de consultations
au niveau de 1'exploitation a donc peu d'incidence
sur le volume fixe dans la PAC, qui, a son tour,
determine les modalites du permis de coupe. Pour
que les consultations soient utiles, elles doivent avoir
lieu a 1'etape de l'octroi ou du renouvellement de
la CFF

II s'agit enfin de decider si la Couronne avait
1'obligation non seulement de consulter les Haida
au sujet des decisions relatives aux CFF mais aussi
de trouver des accommodements a leurs preoccupa-
tions. Les faits de 1'espece ne permettent pas de dire
si la consultation aurait entrain la necessite de telles
mesures. Cependant, la solidite de la preuve etayant
1'existence et d'un titre haida et d'un droit halda
autorisant la recolte du cedre rouge, conjuguee aux
repercussions serieuses sur ces interets des decisions
strategiques successives, indique que 1'honneur de
la Couronne pourrait bien commander des mesures
d'accommodement substantielles pour proteger les
interets des Haida en attendant que leurs revendica-
tions soient reglees.
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(3) Did the Crown Fulfill its Duty?

The Province did not consult with the Haida on
the replacement of T.F.L. 39. The chambers judge
found, at para. 42:

[O]n the evidence presented, it is apparent that the
Minister refused to consult with the Haida about replac-
ing T.F.L. 39 in 1995 and 2000, on the grounds that he
was not required by law to consult, and that such consul-
tation could not affect his statutory duty to replace T.F.L.
39.

In both this Court and the courts below, the
Province points to various measures and policies
taken to address Aboriginal interests. At this Court,
the Province argued that "[t]he Haida were and are
consulted with respect to forest development plans
and cutting permits.... Through past consultations
with the Haida, the Province has taken various steps
to mitigate the effects of harvesting .. ' (Crown's
factum, at para. 75). However, these measures and
policies do not amount to and cannot substitute for
consultation with respect to the decision to replace
T.F.L. 39 and the setting of the licence's terms and
conditions.

It follows, therefore, that the Province failed to
meet its duty to engage in something significantly
deeper than mere consultation. It failed to engage in
any meaningful consultation at all.

III. Conclusion

The Crown's appeal is dismissed and
Weyerhaeuser's appeal is allowed. The British
Columbia Court of Appeal's order is varied so that
the Crown's obligation to consult does not extend
to Weyerhaeuser. The Crown has agreed to pay the
costs of the respondents regarding the application
for leave to appeal and the appeal. Weyerhaeuser
shall be relieved of any obligation to pay the costs
of the Haida in the courts below. It is not necessary
to answer the constitutional question stated in this
appeal.

(3) La Couronne s'est elle acquittee de son obli-
gation?

La province n'a pas consulte les Haida an sujet du
remplacement de la CFF 39. Le juge en son cabinet
a tire la conclusion suivante (par. 42) :

[TRADUCTION] [S]elon la preuve presentee, it est mani-
feste que le ministre a refuse de consulter les Haida au
sujet du remplacement de la CFF 39 en 1995 et en l'an
2000, au motif que la loi ne 1'obligeait pas a le faire et
qu'une telle consultation ne pouvait avoir d'incidence sur
son obligation, prdvue par la loi, de remplacer la CFF
39.

La province a attire l'attention de la Cour et des tri-
bunaux d'instance inferieure sur les nombreuses
mesures et politiques qu'elle a adoptees pour tenir
compte des interets autochtones. Devant la Cour,
elle a affirme que [TRADUCTION] << [Iles Haida
ont ad et sont consulter au sujet des plans d'ame-
nagement forestier et des permis de coupe. [...]
A la suite de consultations ante-Hewes aupres des
Haida, la province a pris plusieurs mesures pour
attenuer les effets de l'exploitation forestiere [...]
(memoire de la Couronne, par. 75). Cependant, ces
mesures et politiques n'equivalent pas a une consul-
tation an sujet de la decision de remplacer la CFF 39
et de l'etablissement de ses modalites, et ne peuvent
la remplacer.

Par consequent, la province ne s'est pas acquittee
de son obligation de proceder a davantage qu'une
simple consultation. Elie n'a procede a absolument
aucune consultation utile.

III. Conclusion

Le pourvoi de la Couronne est rejete et celui
de Weyerhaeuser est accueilli. L'ordonnance de la
Cour d'appel de la Colombie-Britannique est modi-
flee de maniere que 1'obligation de consultation de
la Couronne ne s'etende pas a Weyerhaeuser. La
Couronne a accepte de payer les depens des intimes
pour la demande d'autorisation de pourvoi et pour le
pourvoi. Weyerhaeuser est dispensee de toute obli-
gation de payer les depens des Haida devant les ins-
tances inferieures. Il n'est pas necessaire de repon-
dre a la question constitutionnelle dans le present
pourvoi.
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Barry J.A.:

[1] The underlying issue in this case is whether individuals of aboriginal
descent living in southern Labrador have a sufficiently credible claim to
communal aboriginal rights to trigger an obligation on the Crown to consult
with them concerning wetland and watercourse crossings affected by Phase
III of the Trans-Labrador Highway (“TLH”). The applications judge
concluded they did. The Crown bases its appeal primarily on the grounds
that the respondents failed to produce sufficient evidence of a continuing
aboriginal community and that neither the Labrador Métis Nation (“LMN”)
nor Carter Russell should have standing to pursue the claim.

Background Facts

[2] The LMN participated in the public environmental assessment process
relating to Phases II and III of the TLH project. Phase III is now being
constructed between Happy Valley-Goose Bay and Cartwright junction. In
October, 2004, the LMN requested that the Minister of Transportation and
Works and the Minister of Environment and Conservation provide them
with applications for all wetland and watercourse crossings along with
adequate time to comment on them. The Ministers denied this request on
the basis that providing these applications was not required by law, nor was
it standard practice for government to distribute these materials to stake
holders. On May 18, 2005, the LMN filed an originating application for
certiorari seeking to quash the Ministers’ decisions.

[3] The applications judge concluded the Crown had an ongoing duty to
engage in meaningful consultation with the LMN during construction of
Phase III and quashed the decisions. The Crown appealed. The respondents
cross-appealed on the basis that, while the applications judge was correct
that there were sufficient Métis rights to give rise to a duty to consult, there
were also sufficient Inuit rights to sustain the duty. In any event, the
respondents maintain that there is no need to identify their members’
aboriginal ethnicity in a duty to consult application. The respondents also
submit the applications judge did not have sufficient evidence before him to
determine that the effective date of European control was 1760 and suggest
that, in fact, this may have been as late as the 1950s.

[4] The LMN says that approximately 6,000 individuals in 24
communities in southern and central Labrador have authorized it as their
agent to pursue an aboriginal rights claim and enforce their rights to



Page: 3

consultation with government until the claim is resolved. Nine of its
members (2 of which are honourary) have Micmac, Innu or Cree ancestry,
but the remainder are of mixed Inuit and European descent.

[5] Carter Russell claims a right to act as representative plaintiff for
individuals of Inuit descent in southern and central Labrador in asserting the
claim.

[6] The 24 communities, where the members of the LMN reside, are
(roughly from south to north):

L’Anse-Au-Clair, Forteau, L’Anse-Amour, L’Anse-Au-Loup, Capstan Island,
West St. Modeste, Pinware, Red Bay, Lodge Bay, Mary’s Harbour, St. Lewis,
Port Hope Simpson, Williams Harbour, Pinsent’s Arm, Charlottetown, Norman
Bay, Black Tickle-Domino, Paradise River, Cartwright, Happy Valley-Goose
Bay, Mud Lake, North West River, Churchill Falls and Labrador City-Wabush.

Of these, the 14 from Lodge Bay to North West River are most directly
affected by Phase III of the TLH project.

[7] The LMN alleges its members are beneficiaries of Inuit aboriginal
rights, in that they are of Inuit descent and have continued the practices and
traditions of the Inuit in their subsistence hunting, fishing and gathering.
The LMN submits its members are the current manifestation of Inuit culture
in southern and central Labrador.

[8] While presenting their claim as beneficiaries of Inuit aboriginal rights,
the respondents say it is possible that, as a matter of law, their claim may
eventually be founded upon Métis rights. They submit, however, that they
need not definitively take a position, at this stage, as to whether they are
Inuit or Métis, saying that this will ultimately be determined by the courts, as
a matter of law, once the essential facts have been established. For now, say
the respondents, in order to trigger a duty on the Crown to consult with
them, they need only establish a credible claim as aboriginal people.

[9] The Crown submits that no duty to consult arises until the respondents
have asserted a credible claim. It argues the claim must be based upon a
specific ethnic identity, since this is essential to show rights claimed flow
from an aboriginal community.

[10] The Crown also submits that the LMN, as a body corporate, cannot
have standing to enforce aboriginal rights because those rights cannot be
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transferred from the communities holding them. In addition, the Crown
challenges Carter Russell’s right to act as a representative plaintiff on the
basis that sufficient evidence has not been presented to establish that he is a
member of an aboriginal community.

The Evidence at Trial

[11] Much of the evidence on the hearing of the application consisted of
competing experts providing opinions whether the Inuit had a sufficient
presence south of Hamilton Inlet between the period of Inuit and European
contact and the date Europeans established effective control in the area.

[12] Evidence relating to continuity of Inuit culture may be summarized as
follows:

• Each of the 14 communities most directly affected by Phase III of the
TLH have inhabitants who are members of the LMN with mixed Inuit and
European ancestry.

• These individuals, who call themselves Inuit–Metis, comprise the majority
population in most of these 14 communities.

• These communities rely upon the lands and waters of this area for food,
cultural, economical and spiritual purposes.

[Parr affidavit, para. 34]

• The majority of the population in many of the 14 communities is the
modern manifestation of the south and central Inuit culture tracing back to
before European contact, which occurred in Labrador in the mid-1500s.

• The British became the only European country asserting sovereignty over
Labrador after the Treaty of Paris in 1763.

• Beginning in the late 1700s, occasional European males began to remain
in Labrador and enter into family relationships with Inuit. The mixed-
blood descendants merged with the Inuit families of the area.

• The mixed-blood descendants lived within their ancestors’ traditional
Inuit-Metis lifestyle, in the summer fishing for cod, capelin, herring and
salmon, hunting seals and seabirds, and gathering berries and greens. In
the winter they hunted small game, such as partridge, rabbits and
porcupine, gathered water and firewood, and ran trap lines.
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•

	

Over 90% of Inuit-Metis still hunt, 93% fish for food, 90% collect their
own wood, almost 70% trap, and almost all harvest berries and other flora.

[Affidavit of Carter Russell, paras. 8, 9, 13, 14]

The Decision Below

[13] The applications judge made the following findings:

(i)

	

… from the scholarly evidence presented so far, notwithstanding
disagreement as to the time that the Inuit people fully occupied southern
Labrador, … generally it is agreed that the period from first contact
around 1550, to the period of effective European control around 1760 that
there were Inuit people using the southern regions of Labrador in one
capacity or another. (para. 48)

(ii) Whatever the date of full occupation by the Inuit it is the conclusion of
this court that there is a very high probability that the Inuit people
emerged along the southern coast of Labrador prior to and continuous with
the gradual appearance and introduction of the Europeans for at least two
hundred years before effective control by the British. (para. 49)

(iii) In the present case all the Labrador Metis people belong to the same
aboriginal community notwithstanding that this community of people is
scattered in a number of villages throughout a well defined region of
Labrador and for the most part along the coastal region of southern
Labrador. (para. 52)

(iv) … I am more in agreement with Counsel for the [LMN] when he argues
that the law of agency applies and that the aboriginal community can be
represented by an agent, in this case, the … LMN. (para. 60)

(v) [Having treated the Labrador Inuit Association as the agent for the Inuit
people of Labrador for the purposes of negotiating the Labrador Inuit
Land Claims Agreement] I would think that [the Crown is] now estopped
from refusing the same recognition to the Labrador Metis Nation as the
agent representing the Labrador people claiming Aboriginal status as
Metis people. (para. 70)

(vi) … I am satisfied that there is a strong case to be made for recognizing a
regional community of Labrador Metis people of mixed Inuit and
European ancestry along the east and south coast of Labrador. I am also
satisfied that these people continued the ways and customs of making a
living which incorporated both Inuit knowledge of the land and its
resources with the European technology and sense of exploration. I am
satisfied as well that the modern day people who claim that they are Metis
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are descendants of this early new culture and have, since the sixteenth
century, gradually migrated throughout the south coastal region of
Labrador from Hamilton Inlet all the way to the present border with
Quebec and Labrador. (para. 72)

(vii) … there is a high degree of probability that the ancestral people of those
people who call themselves Labrador Metis were of Inuit origin. (para. 74)

(viii) I am satisfied that Mr. Russell’s account of his cultural background
satisfies the criteria to establish his Aboriginal status to a very high degree
of probability … . (para. 76)

(ix) … the evidence strongly supports the position that the Inuit-Metis period
began between first contact with the Europeans and the time ascribed to be
effective control by the British over the coast of Labrador. That is from
about 1550 A.D. to 1760 A.D. (para. 87)

(x) The evidence is convincing that the customs and traditions of the Metis
people … included a broad use of the land and its resources and was an
integral part of the lifestyle of the Metis people from earliest times and
continues to be maintained to this day throughout the Metis community of
Labrador. (para. 90)

[14] The parties agree that the hearing and submissions before the
applications judge proceeded on the basis that the respondents were
founding their right of consultation upon an Inuit rights claim. The Crown
submits that the reasons of the applications judge indicate that his analysis,
including following the ten step approach employed in R. v. Powley, [2003]
2 S.C.R. 207, a Métis claims case, proceeded on the basis of the
respondents’ rights being based upon a Métis claim.

[15] The respondents, while admitting that the interspersing of Métis
references with Inuit ones results in some confusion, argues that the
applications judge made all the findings necessary to found the respondents’
claim in Inuit rights but also, in the alternative, went on to show the right of
consultation could also be founded upon a Métis claim. The respondents
note that, throughout his reasons, the applications judge never made a
specific finding that the claimants were Métis or Inuit and employed
language such as “those people who call themselves Labrador Metis” (para.
74). The Crown notes, however, language such as:

It is helpful to consider how those who claim to be Metis come to that
determination. While not all members of the Labrador Metis Nation can be
identified and evaluated in this case, those whose affidavits have been entered
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into evidence are relevant to show that these individuals self-identify as Metis.
(para. 26)

In the case of the Labrador Metis people there is no precise time that can be
attached to their cultural emergence however, it is the very fact that the Europeans
had arrived that gave them their distinctive cultural status. It made little
difference to the emerging culture that this was prior to actual British control over
the region. (para. 46)

… I am satisfied that there is a strong case to be made for recognizing a regional
community of Labrador Metis people of mixed Inuit and European ancestry along
the east and south coast of Labrador. I am also satisfied that these people
continued the ways and customs of making a living which incorporated both Inuit
knowledge of the land and its resources with the European technology and sense
of exploration. I am satisfied as well that the modern day people who claim that
they are Metis are descendents of this early new culture and have, since the
sixteenth century, gradually migrated throughout the south coastal region of
Labrador from Hamilton Inlet all the way to the present border with Quebec and
Labrador. (para. 72)

[16] The Crown argues references such as “self-identify as Metis”, “their
cultural emergence”, “distinctive cultural status”, “emerging culture” and
“descendants of this early new culture”, show the applications judge had
concluded the respondents’ claim flowed from Métis rights.

The Law

[17] Section 35 of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982, (U.K.), 1982, c. 11, provides:

(1) The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.

(2) In this Act, ‘aboriginal peoples of Canada’ includes the Indian, Inuit, and
Métis peoples of Canada.

[18] The Supreme Court of Canada set out the test for identifying s. 35(1)
aboriginal rights in R. v. Van der Peet, [1996] 2 S.C.R. 507, where Lamer
C.J.C. stated for the majority, at para. 44:

In order to fulfill the purpose underlying s. 35(1) - i.e., the protection and
reconciliation of the interests which arise from the fact that prior to the arrival of
Europeans in North America aboriginal peoples lived on the land in distinctive
societies, with their own practices, customs and traditions - the test for identifying
the aboriginal rights recognized and affirmed by s. 35(1) must be directed at
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identifying the crucial elements of those pre-existing distinctive societies. It
must, in other words, aim at identifying the practices, traditions and customs
central to the aboriginal societies that existed in North America prior to contact
with the Europeans.

And further, at para. 46:

… the following test should be used to identify whether an applicant has
established an aboriginal right protected by s. 35(1): in order to be an aboriginal
right an activity must be an element of a practice, custom or tradition integral to
the distinctive culture of the aboriginal group claiming the right.

[19] The Court held in Van der Peet that the evidence relied upon by the
applicant simply needs to be directed at demonstrating which aspects of the
aboriginal community and society have their origins pre-contact. It is those
practices, customs and traditions that can be rooted in the pre-contact
societies of the aboriginal community in question that will constitute
aboriginal rights.

[20] To succeed, an aboriginal group must also demonstrate that the
connection with the land in its customs and laws has continued to the present
day.

[21] The Court dealt with Métis rights in Powley. It applied the basic
elements of the Van der Peet test but modified these to recognize that Métis
communities evolved post-contact but prior to the entrenchment of European
control, when the influence of European settlements and political institutions
became pre-eminent. At para. 18 of Powley, the court referred to Van der
Peet as the “template” for the discussion of Métis rights. It modified the
pre-contact focus of the Van der Peet test to account for the important
differences between Indian and Métis claims. The Court stated:

Section 35 requires that we recognize and protect those customs and traditions
that were historically important features of Métis communities prior to the time of
effective European control, and that persist in the present day. This modification
is required to account for the unique post-contact emergence of Métis
communities, and the post-contact foundation of their aboriginal rights.

[22] The Court affirmed in Powley that aboriginal hunting rights, including
Métis rights, are contextual and site-specific. It confirmed that aboriginal
rights are communal rights and a historic rights-bearing community must be
identified. The claimant’s membership in the relevant contemporary Métis
community must be verified by considering three factors as indicia of Métis
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identity: self-identification, ancestral connection, and community
acceptance. (para. 30) The claimant must self-identify as a member of a
Métis community and this self-identification should not be of recent vintage
merely to benefit from a s. 35 right. Also, the claimant must present
evidence of an ancestral connection to a historic Métis community. This
objective requirement ensures that beneficiaries of s. 35 rights have a “real
link” to the historic community whose practices ground the right being
claimed. A minimum “blood quantum” is not required. Finally, the
claimant must demonstrate he or she is accepted by the modern community
whose continuity with the historic community provides the legal foundation
for the right being claimed. The core of community acceptance is past and
ongoing participation in a shared culture, in the customs and traditions that
constitute a Métis community’s identify and distinguish it from other
groups. Membership in a Métis political organization is relevant but not
necessarily sufficient on the question of community acceptance. (paras. 31-
33).

[23] By analogy from Van der Peet, the test for Métis practices was held
to focus on identifying those practices, customs and traditions that are
integral to the Métis community’s distinctive existence and relationship to
the land. (para. 37)

[24] The constitutional duty to consult and accommodate was first set out
by the Supreme Court of Canada in Haida Nation v. British Columbia
(Minister of Forests), [2004] 3 S.C.R. 511. At para. 25, the Court stated:

Put simply, Canada’s Aboriginal peoples were here when Europeans came, and
were never conquered. Many bands reconciled their claims with the sovereignty
of the Crown through negotiated treaties. Others, notably in British Columbia,
have yet to do so. The potential rights embedded in these claims are protected by
s. 35 of the Constitution Act, 1982. The honour of the Crown requires that these
rights be determined, recognized and respected. This, in turn, requires the Crown,
acting honourably, to participate in processes of negotiation. While this process
continues, the honour of the Crown may require it to consult and, where indicated,
accommodate Aboriginal interests.

[25] In Taku River Tlingit First Nation v. British Columbia (Project
Assessment Director), [2004] 3 S.C.R. 550, a companion case to Haida,
McLachlin C.J.C. stated, at para. 24:

… the principle of the honour of the Crown grounds the Crown’s duty to consult
and if indicated accommodate Aboriginal peoples, even prior to proof of asserted
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Aboriginal rights and title. … The Crown’s honour cannot be interpreted
narrowly or technically, but must be given full effect in order to promote the
process of reconciliation mandated by s. 35(1).

[26] The right of an aboriginal people to be consulted by the Crown is a
procedural right, not a substantive one. See Mikisew Cree First Nation v.
Canada (Minister of Canadian Heritage), [2005] 3 S.C.R. 388, which
dealt with consultation before construction of a winter road.

[27] In assessing whether a duty to consult exists and the extent of any
such duty, the Crown is not permitted to narrowly interpret the facts. See
Huu-Ay-Aht First Nation v. British Columbia (Minister of Forests),
[2005] 3 C.N.L.R. 74 (B.C.S.C.), at para. 94:

The courts may review government conduct to determine whether the Crown has
discharged its duty to consult and accommodate pending claims resolution … . In
its review, the Court should not give narrow or technical construction to the duty,
but must give full effect to the Crown’s honour to promote the reconciliation
process … .

[28] Each case must be approached individually and with flexibility. The
honour of the Crown does not permit sharp dealing. See Haida, at paras. 42
and 45.

[29] The Crown obligation to undertake an analysis of whether the Crown
owes a duty to consult is triggered at a low threshold. See Mikisew Cree, at
para. 55. To trigger that obligation, the Crown must have knowledge, real or
constructive, of the “potential” existence of an aboriginal right that “might”
be adversely affected by conduct contemplated by the Crown. See Haida, at
para. 35. All that is necessary is that the Crown have “some idea” of the
potential scope and nature of the aboriginal right asserted and of the alleged
infringements of these rights. See Haida, at para. 36.

[30] There is a distinction between knowledge sufficient to trigger a duty
to consult and the content or the scope of the duty to consult in a particular
case. As the Court noted in Haida, at para. 37:

Knowledge of a credible but unproven claim suffices to trigger a duty to consult
and accommodate. The content of the duty, however, varies with the
circumstances… . A dubious or peripheral claim may attract a mere duty of
notice, while a stronger claim may attract more stringent duties. The law is
capable of differentiating between tenuous claims, claims possessing a strong
prima facie case, and established claims. … Difficulties associated with the



Page: 11

absence of proof and definition of claims are addressed by assigning appropriate
content to the duty, not by denying the existence of a duty.

[31] In order to determine what the scope of the Crown’s duty to consult
may be in any given case, the Court must consider that the scope of the duty
is proportionate to a preliminary assessment of the strength of the case
supporting the existence of the right or title, and to the seriousness of the
potentially adverse effect upon the right or the title claimed. See Haida, at
para. 39.

[32] The kind of duties to consult are discussed in Haida, at paras. 43-46,
where the Court stated:

[43] Against this background, I turn to the kind of duties that may arise in
different situations. In this respect, the concept of a spectrum may be helpful, not
to suggest watertight legal compartments but rather to indicate what the honour of
the Crown may require in particular circumstances. At one end of the spectrum
lie cases where the claim to title is weak, the Aboriginal right limited, or the
potential for infringement minor. In such cases, the only duty on the Crown may
be to give notice, disclose information, and discuss any issues raised in response
to the notice. ‘’[C]onsultation’ in its technical definition is talking together for
mutual understanding’: T. Isaac and A. Knox, “The Crown’s Duty to Consult
Aboriginal People” (2003), 41 Alta. L. Rev. 49, at p. 61.

[44] At the other end of the spectrum lie cases where a strong prima facie case
for the claim is established, the right and potential infringement is of high
significance to the Aboriginal peoples, and the risk of non-compensable damage
is high. In such cases deep consultation, aimed at finding a satisfactory interim
solution, may be required. While precise requirements will vary with the
circumstances, the consultation required at this stage may entail the opportunity to
make submissions for consideration, formal participation in the decision-making
process, and provision of written reasons to show that Aboriginal concerns were
considered and to reveal the impact they had on the decision. This list is neither
exhaustive, nor mandatory for every case. The government may wish to adopt
dispute resolution procedures like mediation or administrative regimes with
impartial decision-makers in complex or difficult cases.

[45] Between the two extremes of the spectrum just described, will lie other
situations. Every case must be approached individually. Each must also be
approached flexibly, since the level of consultation required may change as the
process goes on and new information comes to light. The controlling question in
all situations is what is required to maintain the honour of the Crown and to effect
reconciliation between the Crown and the Aboriginal peoples with respect to the
interests at stake. Pending settlement, the Crown is bound by its honour to
balance societal and Aboriginal interests in making decisions that may affect
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Aboriginal claims. The Crown may be required to make decisions in the face of
disagreement as to the adequacy of its response to Aboriginal concerns. Balance
and compromise will then be necessary.

[46] Meaningful consultation may oblige the Crown to make changes to its
proposed action based on information obtained through consultations. …

Issues

[33] Five issues arise:

(i)

	

Must claimants ethnically identify themselves before the Crown can be
compelled to consult and accommodate them?

(ii) Did the applications judge err in identifying the respondents as Métis
when the parties had made their submissions on the basis of Inuit rights?

(iii) Did the applications judge err in concluding that the respondents had a
credible but unproven claim?

(iv) Are the Labrador Métis Nation and Carter Russell proper parties to
enforce the duty to consult?

(v) What may be said on the scope of the duty to consult?

The Applicable Standard of Review

[34] The appropriate standard of review was discussed by this Court in
Newfoundland v. Drew et al. (2006), 260 Nfld. & P.E.I.R. 1 (NLCA), as
follows:

[11] The standard of appellate review to be applied is determined by whether the
question being considered is one of law, of fact, or of mixed fact and law. The
standard of review for pure questions of law is correctness: Housen v. Nikolaisen
et al., [2002] 2 S.C.R. 235 … at para. 8. This means that an appeal court is free to
substitute its opinion for that of the trial judge on questions of law.

[12] As to findings of fact, including the weight to be given to evidence, an
appeal court can only reverse a lower court decision where the trial judge has
made a palpable and overriding error: Housen at paras. 10 & 23, and K.L.B. et
al. v. British Columbia et al., [2003] 2 S.C.R. 403 … at para. 62. A palpable
error is one that is plainly seen: Housen at para. 5. An overriding error is one that
‘is sufficiently significant to vitiate the challenged finding of fact. … The
appellant must demonstrate that the error goes to the root of the challenged
finding of fact such that the fact cannot safely stand in the face of that error… .’
In H.L. v. Canada (Attorney General) et al., [2005] 1 S.C.R. 401 … at para.
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110, Fish J., for the majority, described the functional equivalents of palpable and
overriding error as including ‘clearly wrong’, ‘unreasonable’ and ‘not reasonably
supported by the evidence.’ Lamer C.J.C., in Delgamuukw et al. v. British
Columbia et al, [1997] 3 S.C.R. 1010 … at para. 80 stated that interference with
factual findings was warranted ‘where the courts below have misapprehended or
overlooked material evidence…’. The standard of palpable and overriding error
is also applicable to a review of the trial judge’s inference of fact: Housen at para.
21.

[13] Questions of mixed fact and law are subject to a ‘standard of palpable and
overriding error unless it is clear that the trial judge made some extricable error in
principle with respect to the characterization of the standard or its application, in
which case the error may amount to an error of law.’

[35] Issue (i), the necessity of ethnic identification, is a pure question of
law and the standard of review is correctness. Issue (ii) concerning
identification as Métis, would normally be a mixed question of law and fact;
if the issue were properly before him, the applications judge would have to
apply the Powley legal standard to the facts of this case. But whether the
issue was properly before him is a question of law. Issue (iii), assessing the
credibility of the respondents’ claim, is also a mixed question of law and
fact; the legal principles earlier discussed had to be applied to the facts.
Issue (iv), the matter of standing, is another mixed question of law and fact;
legal questions of agency and entitlement to be a representative plaintiff
must be applied to the circumstances of the LMN and Carter Russell. Issue
(v), the scope of the duty to consult, depends on (a) legal principles relating
to the extent and scope of the Crown’s duty to consult; (b) the potential
strength of the LMN communities’ claim to aboriginal rights; (c) the extent
of the potential adverse effects the construction of the TLH may have; and
(d) whether the Crown failed in its constitutional duties to consult and
accommodate. Question (a) is a pure question of law, (b) and (d) mixed
questions of law and fact, and (c) a pure question of fact.

Analysis

(i) Must claimants ethnically identify themselves before the Crown can
be compelled to consult and accommodate them?

[36] I do not accept the appellants’ submission that claimants always have
to self-identify as either Inuit or Métis before the Crown’s duty to consult
and accommodate is triggered. I agree with the respondents that it was
sufficient in the present case to assert a credible claim that the claimants
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belong to an aboriginal people within s. 35(1) of the Constitution Act,
1982. The respondents have established this by the affidavit evidence of
Carter Russell, Todd Russell and Trent Parr, showing they are of mixed Inuit
and European ancestry whose Inuit bloodlines have originated from those
Inuit ancestors that resided in south and central Labrador prior to European
contact. The unrefuted evidence before the applications judge was sufficient
to demonstrate a credible claim that the members of the 24 LMN
communities know they have genetic, cultural and land use continuity with
their Inuit forebears, have a regional consciousness of a regional community,
and occupy and use, for traditional hunter/gatherer purposes, lands and
waters threatened with adverse effects by construction of the TLH.

[37] Whether the present day LMN communities are the result of an
ethnogenesis of a new culture of aboriginal peoples, that arose between the
period of contact with Europeans and the date of the effective imposition of
European control, is not yet established, although it is possible that such an
ethnogenesis occurred. If so, the members of the LMN communities could
be, in law, constitutional Métis.

[38] However, it is also possible that the LMN communities are simply the
present-day manifestation of the historic Inuit communities of south and
central Labrador that were present in the area prior to contact with the
Europeans. Or they may be the manifestation of a culture which developed
only after effective European control in Labrador had occurred, in which
case, on the basis of Powley, the culture could be viewed as involving non-
aboriginal customs and practices, unprotected by s. 35(1). The fact that the
actual bloodlines of the present-day aboriginal persons may have a mix of
European and Inuit ancestry does not detract from the argument that the
LMN communities may have “Inuit” aboriginal rights. The present-day
manifestation of this authentic Inuit culture may simply have been impacted
by centuries of Euro-Canadian encounter and influence.

[39] The LMN communities have not refused to self-identify with a
specific constitutional definition but they reasonably say they are unable, at
the present time, to do so definitively. This position may change as further
historical, archeological, anthropological and other information is obtained
and as the law provides further guidance on these complex issues. In any
event, definitive and final self-identification with a specific aboriginal
people is not needed in the present circumstances before the Crown’s
obligation to consult arises. All the respondents had to do was establish, as
they did, certain essential facts sufficient to show a credible claim to
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aboriginal rights based on either Inuit or Métis ancestry. The situation might
be different if the right adversely affected only flowed from one of the Inuit
or Métis cultures. But that is not the case. Here fishing rights are in issue.
Those rights are not dependent upon whether the claim is Inuit or Métis-
based. Fishing rights flow from both types of claims. The applications
judge did not need to determine the issue of ethnicity.

(ii) Did the applications judge err in identifying the respondents as
Métis, when the parties had made their submissions on the basis of
Inuit rights?

[40] The respondents concede and the Crown agrees that the applications
judge had insufficient evidence before him to conclude that an ethnogenesis
in law occurred so as to result in the evolution of a Métis culture separate
and distinct from the pre-existing Inuit culture. I agree with the respondents
that the Crown in this case had sufficient information to know the
respondents had a credible claim based on aboriginal rights, whether they be
of Inuit or Métis origin. All the respondents had to do was set out, as they
did, the essential facts underlying and supporting their aboriginal
community’s claim to aboriginal rights and the facts supporting their
submission that the Crown’s actions could adversely affect those aboriginal
rights. The known facts had to be considered by the Crown in accordance
with the applicable legal tests and doctrines for each such type of aboriginal
claim. If the Crown was uncertain as to the type of aboriginal rights
asserted, be they Indian, Inuit or Métis, the Crown had an obligation to
analyze them in the alternative. If the facts as presented by the aboriginal
community could reasonably support the conclusion that the aboriginal
rights asserted are potentially Métis rights, then a legal analysis used in the
case law applicable to Métis rights should be undertaken by the Crown.
However, if the same rights could lead to the possibility that the aboriginal
rights asserted could be Inuit rights instead, then the Crown should do an
analysis on that basis as well.

[41] In the present case, the Crown had a responsibility to carry out a dual-
analysis of the potential strength of the aboriginal rights using both the Métis
and the Inuit legal tests, in order to determine whether a duty to consult
arose. In effect, the Crown carried out this dual-analysis case by initially
preparing its submissions on the understanding that the respondents were
basing their claim upon Métis rights. Subsequently, both the appellants and
the respondents proceeded on the basis that the claim was founded on Inuit
rights.
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[42] In their factum, the respondents submit that the applications judge
followed the dual-analysis approach and first applied the facts to the tests for
Métis aboriginal rights. At the appeal hearing, the respondents
acknowledged that both parties made their submissions on the basis of an
Inuit claim. They also concede there is some confusion in the language
employed by the applications judge. That language does, however,
particularly in paras. 26 and 46, where he refers to the emergence of a new
culture, on balance indicate an analysis based upon Métis aboriginal rights.
This conclusion is supported by the applications judge’s utilization of the ten
step Powley approach. I agree, therefore, with the Crown that the
applications judge clearly erred in employing a Métis analysis, when the
case was argued on the basis of an Inuit-based claim.

(iii) Did the applications judge err in concluding that the respondents
had a credible but unproven claim?

[43] But what was the effect of this error by the applications judge?
Accepting that the evidence before him was insufficient to establish an
ethnogenesis or the actual date of effective control, his other findings were
sufficient to satisfy the Van der Peet test and establish a credible claim
based upon Inuit ancestry.

[44] As previously noted, the Supreme Court in Van der Peet held that, in
order to establish an aboriginal right protected by s. 35(1), an applicant must
prove the continuing activity for which protection is sought was an element
of a practice, custom or tradition integral to the distinctive culture of the
aboriginal group claiming the right. The applications judge found this to be
established, particularly where he stated, at para. 72:

I am also satisfied that these people continued the ways and customs of making a
living which incorporated both Inuit knowledge of the land and its resources with
the European technology and sense of exploration.

And further, at para. 90:

The evidence is convincing that the customs and traditions of the Metis people …
included a broad use of the land and its resources and was an integral part of the
lifestyle of the Metis people from earliest times and continues to be maintained to
this day throughout the Metis community of Labrador.

[45] The Crown’s analysis should have arrived at the same result, namely,
that the respondents have a credible claim which triggers a duty to consult.
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(iv) Are the LMN and Carter Russell proper parties to enforce the duty
to consult?

[46] I reject the Crown’s submission that a corporate plaintiff may not be
the vehicle for enforcement of an aboriginal right to consultation. The
Crown provided no authority for its submission that s. 35 rights could not be
asserted and protected by an agent. Also, the Crown provided no authority
for its proposition that, in order for an agent to so assert and protect, the
rights would have to be transferred, which is impossible with s. 35 rights. I
know of no proposition in the law of principle and agent which requires that
rights be transferred to an agent before the agent can act to protect them. In
the present case, the LMN has established through its memorandum and
articles of association, including the preamble to its articles, that it has the
authority of its 6,000 members in 24 communities to take measures to
protect aboriginal rights. The preamble states in part (after describing the
basis of the aboriginal rights claim of LMN members):

We are entitled to consultation from government when any action they may take
could impair or interfere with our rights. We have a right to involvement in the
management, as an equal and full participant, of the natural resources of our
lands.

[47] Anyone becoming a member of the LMN should be deemed to know
they were authorizing the LMN to deal on their behalf to pursue the objects
of the LMN, including those set out in the preamble to its articles of
association. This is sufficient authorization to entitle the LMN to bring the
suit to enforce the duty to consult in the present case. This well-publicized
case has been proceeding since May, 2005. No evidence was presented that
any of the 6,000 LMN members or any other aboriginal person questioned
the authority of the LMN to act on their behalf.

[48] The trial judge concluded the Crown should be estopped from
questioning the authority of a corporation to deal with aboriginal rights
because the Crown had signed a treaty with the Labrador Inuit Association,
which is also a corporation, dealing with Inuit rights in Northern Labrador. I
agree with the Crown that this was an error. The Crown has the authority to
create new constitutionally protected rights through the treaty process. See
R. v. Sioui, [1990] 1 S.C.R. 1025, at pp. 1042-43. The legitimacy of the
LMN’s involvement comes not from the LIA land claims process but from
the authority granted the LMN by its members.
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[49] With respect to Carter Russell, as a representative plaintiff he had no
obligation to show any authorization from other potential plaintiffs. It was
sufficient for him to establish, as he has, that he has a credible claim, as a
member of an aboriginal community situated at Williams Harbour where he
resided and elsewhere, to aboriginal rights, which trigger a duty to consult
on the part of the Crown. It is his assertion of the same interest as other
members of his community which entitled him to act as a representative
plaintiff.

(v) What may be said on the scope of the duty to consult?

[50] As noted in Haida, at paras. 37 and 39, the scope of the duty to
consult is proportionate to a preliminary assessment of the strength of the
case supporting the existence of the right or title, and to the seriousness of
the potentially adverse effect upon the right or title claimed. The second
aspect, seriousness of the potentially adverse effect of highway water
crossings interfering with fish habitats, is not in dispute. On the first aspect,
with the admitted paucity of the evidence on the process of ethnogenesis,
which may or may not have occurred before effective European control, and
on the date of effective European control in Labrador, it is difficult to see
how the references of the applications judge to a “strong” case may be
supported at this stage. A conclusion not reasonably supported by the
evidence constitutes a palpable error. See Drew, at para. 12. But the error is
not overriding here since the respondents did not need to show a strong case
in order to trigger the low level of consultation here requested.

[51] A “preliminary evidence-based assessment” of the strength of the
respondents’ claim, such as discussed in Haida, at paras. 37 and 39,
supports the view in the present case that the claim is more than a “dubious”
or “peripheral” or “tenuous” one, which would attract merely a duty of
notice. The respondents have established a prima facie connection with pre-
contact Inuit culture and a continuing involvement with the traditional Inuit
lifestyle. They have presented sufficient evidence to establish that any
aboriginal rights upheld will include subsistence hunting and fishing.

[52] The scope of consultation requested by the respondents was set out in
a letter to the Minister of Environment and Conservation on October 26,
2004:

We now request that your office forward to us any and all applications for water
crossings and other relevant permit requirements under your legislated mandate
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during the construction phase of the Trans Labrador Highway – Phase III. We
also request adequate time to review and comment on the various permit
applications.

An obligation to consult at this relatively low level would be triggered by a
claim of less prima facie strength than that of the respondents. While it
would be helpful to provide more guidance to the parties as to the scope of
future duties to consult, this is not possible without knowing the future
evidence which may be presented regarding the strength of the respondents’
claim and regarding the types of adverse effects on the potential aboriginal
claim from future Crown activity. Any unsatisfactory consequences for the
parties, from the Court’s inability to provide greater guidance, may be
alleviated by their implementing a process for reasonable ongoing dialogue.

Summary and Disposition

[53] In summary:

(i) The respondents need not ethnically identify themselves
definitively as Inuit or Métis, before the Crown’s duty to
consult and accommodate arises.

(ii) The applications judge erred in identifying the respondents as
Métis, when the parties had made their submissions on the basis
of Inuit rights, but this error does not invalidate his ultimate
conclusion.

(iii) The applications judge did not err in concluding that the
respondents had a credible but unproven claim, giving rise to
the Crown’s duty to consult.

(iv) The LMN and Carter Russell are proper parties to enforce the
duty to consult.

(v) The respondents’ claim is at least strong enough to trigger a
duty to consult at the low level requested.
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(vi) The appeal is dismissed and the cross-appeal is allowed with
party and party costs to the respondents.

L. Barry, J.A.

I concur:
D. Roberts, J.A.

I concur:
K. Mercer, J.A.
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Under Treaty 8, made in 1899, the First Nations
who lived in the area surrendered to the Crown
840,000 square kilometres of what is now north-
ern Alberta, northeastern British Columbia, north-
western Saskatchewan and the southern portion of
the Northwest Territories, an area whose size dwarfs
France, exceeds Manitoba, Saskatchewan and Alberta
and approaches the size of British Columbia. In ex-
change for this surrender, the First Nations were prom-
ised reserves and some other benefits including, most
importantly to them, the rights to hunt, trap and fish
throughout the land surrendered to the Crown except
"such tracts as may be required or taken up from time
to time for settlement, mining, lumbering, trading or
other purposes".

The Mikisew Reserve is located within Treaty 8 in
what is now Wood Buffalo National Park. In 2000, the
federal government approved a winter road, which was
to run through the Mikisew's reserve, without consult-
ing them. After the Mikisew protested, the road align-
ment was modified (but without consultation) to track
around the boundary of the reserve. The total area of
the road corridor is approximately 23 square kilome-
tres. The Mikisew's objection to the road goes beyond
the direct impact of closure to hunting and trapping
of the area covered by the winter road and included
the injurious affection it would have on their tradi-
tional lifestyle which was central to their culture. The
Federal Court, Trial Division set aside the Minister's
approval based on breach of the Crown's fiduciary duty
to consult with the Mikisew adequately and granted an
interlocutory injuction against constructing the winter
road. The court held that the standard public notices
and open houses which were given were not sufficient
and that the Mikisew were entitled to a distinct consul-
tation process. The Federal Court of Appeal set aside
the decision and found, on the basis of an argument
put forward by an intervener, that the winter road was
properly seen as a "taking up" of surrendered land
pursuant to the treaty rather than an infringement of
it. This judgment was delivered before the release of
this Court's decisions in Haida Nation and Taku River
Tlingit First Nation.

Held: The appeal should be allowed. The duty of
consultation, which flows from the honour of the Crown,
was breached.

Aux termes du Traite n° 8 signe en 1899, les pre-
mieres nations qui vivaient dans la region ont cede
a la Couronne 840 000 kilometres canes de terres
situees dans ce qui est maintenant le nord de 1'Alberta,
le nord-est de la Colombie-Britannique, le nord-ouest
de la Saskatchewan et la partie sud des Territoires du
Nord-Ouest, une superficie de tres loin superieure a
celle de la France, qui excede celle du Manitoba, de la
Saskatchewan ou de l'Alberta et qui equivaut presque
a celle de la Colombie-Britannique. En contrepartie de
cette cession, on a promis aux premieres nations des
reserves et certains autres avantages, les plus impor-
tants pour eux etant les droits de chasse, de Oche et de
piegeage sur tout le territoire cede a la Couronne a l'ex-
ception de K tels terrains qui de temps a autre pourront
etre requis ou pris pour des fins d'etablissements, de
mine, d'operations forestieres, de commerce ou autres
objets >>.

La reserve des Mikisew se trouve sur le territoire
vise par le Traite n° 8 dans ce qui est maintenant le
parc national Wood Buffalo. En 2000, le gouvernement
federal a approuve la construction d'une route d'hiver,
qui devait traverser la reserve des Mikisew, sans consul-
ter ceux-ci. A la suite des protestations des Mikisew,
le trace de la route a ete modifie (mais sans consulta-
tion) de maniere a ce qu'il longe la limite de la reserve.
La superficie totale du corridor de la route est d'envi-
ron 23 kilometres canes. L'objection des Mikisew a
la construction de la route va au-dela de 1'effet direct
qu'aurait 1'interdiction de chasser et de pieger dans le
secteur vise par la route d'hiver et porte sur le preju-
dice cause au mode de vie traditionnel qui est essentiel
a leur culture. La Section de premiere instance de la
Cour federale a annule 1'approbation de la ministre en
se fondant sur la violation de 1'obligation de fiduciaire
de la Couronne de consulter adequatement les Mikisew
et a accorde une injonction interlocutoire interdisant
la construction de la route d'hiver. La cour a conclu
que les avis publics types et la tenue de seances portes
ouvertes n'etaient pas suffisants et que les Mikisew
avaient droit a un processus de consultation distinct.
La Cour d'appel federale a annule cette decision et a
conclu, en s'appuyant sur un argument presente par un
intervenant, que la route d'hiver constituait plus juste-
ment une « prise » de terres cedees effectuee confor-
mement au traite plut8t qu'une violation de celui-ci.
Cette decision a ete rendue avant que notre Cour se
prononce dans les affaires Nation Haida et Premiere
nation Tlingit de Taku River.

Arret : Le pourvoi est accueilli. L'obligation de
consultation qui decoule du principe de 1'honneur de la
Couronne n'a pas ete respectee.
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The government's approach, rather than advancing
the process of reconciliation between the Crown and
the Treaty 8 First Nations, undermined it. [4]

When the Crown exercises its Treaty 8 right to "take
up" land, its duty to act honourably dictates the content
of the process. The question in each case is to deter-
mine the degree to which conduct contemplated by the
Crown would adversely affect the rights of the aborigi-
nal peoples to hunt, fish and trap so as to trigger the
duty to consult. Accordingly, where the court is dealing
with a proposed "taking up", it is not correct to move
directly to a Sparrow justification analysis even if the
proposed measure, if implemented, would infringe a
First Nation treaty right. The Court must first consider
the process and whether it is compatible with the hon-
our of the Crown. [33-34] [59]

The Crown, while it has a treaty right to "take up"
surrendered lands, is nevertheless under the obligation
to inform itself on the impact its project will have on the
exercise by the Mikisew of their treaty hunting, fish-
ing and trapping rights and to communicate its findings
to the Mikisew. The Crown must then attempt to deal
with the Mikisew in good faith and with the intention
of substantially addressing their concerns. The duty to
consult is triggered at a low threshold, but adverse im-
pact is a matter of degree, as is the extent of the content
of the Crown's duty. Under Treaty 8, the First Nation
treaty rights to hunt, fish and trap are therefore limited
not only by geographical limits and specific forms of
government regulation, but also by the Crown's right to
take up lands under the treaty, subject to its duty to con-
sult and, if appropriate, to accommodate the concerns
of the First Nation affected. [55-56]

Here, the duty to consult is triggered. The impacts
of the proposed road were clear, established, and de-
monstrably adverse to the continued exercise of the
Mikisew hunting and trapping rights over the lands in
question. Contrary to the Crown's argument, the duty
to consult was not discharged in 1899 by the pre-treaty
negotiations. [54-55]

However, given that the Crown is proposing to build
a fairly minor winter road on surrendered lands where
the Mikisew treaty rights are expressly subject to the

La demarche adoptee par le gouvernement a nui au
processus de reconciliation entre la Couronne et 1es
premieres nations signataires du Traite n° 8 plutot que
de le faire progresser. [4]

Lorsque la Couronne exerce son droit issu du Traite
n° 8 de « prendre > des terres, son obligation d'agir ho-
norablement dicte le contenu du processus. La question
dans chaque cas consiste a determiner la mesure dans
laquelle les dispositions envisagees par la Couronne
auraient un effet prejudiciable sur les droits de chasse,
de peche et de piegeage des Autochtones de maniere a
rendre applicable l'obligation de consulter. Par conse-
quent, dans les cas ou la Cour est en presence d'une

prise» projetee, it n'est pas indique de passer directe-
ment a une analyse de la justification fondee sur l'arret
Sparrow meme si on a conclu que la mesure envisa-
gee, si elle emit mise en oeuvre, porterait atteinte a un
droit issu du traite de la premiere nation. La Cour doit
d'abord examiner le processus et se demander s'il est
compatible avec 1'honneur de la Couronne. [33-34] [59]

Maine si le traite lui accorde un droit de o prendre >>
des terres cedees, la Couronne a neanmoins ('obli-
gation de s'informer de l'effet qu'aura son projet sur
1'exercice, par les Mikisew, de leurs droits de chasse,
de peche et de piegeage et de leur communiquer ses
constatations. La Couronne doit alors s'efforcer de trai-
ter avec les Mikisew de bonne foi et dans l'intention
de tenir compte reellement de leurs preoccupations.
L'obligation de consultation est vite declenchee, mais
1'effet prejudiciable et 1'etendue du contenu de 1'obli-
gation de la Couronne sont des questions de degre. En
vertu du Traite n° 8, les droits de chasse, de peche et
de piegeage issus du traite de la premiere nation sont
par consequent restreints non seulement par des limi-
ter geographiques et des mesures specifiques de regle-
mentation gouvernementale, mais aussi le droit pour la
Couronne de prendre des terres aux termes du traite,
sous reserve de son obligation de tenir des consultations
et, s'il y a lieu, de trouver des accommodements aux
interets de la premiere nation. [55-56]

En l'espece, I'obligation de consultation est declen-
chee. Les effets de la route proposee etaient clairs, de-
montres et manifestement prejudiciables a 1'exercice
ininterrompu des droits de chasse et de piegeage des
Mikisew sur les terms en question. Contrairement a ce
qu'elle pretend, la Couronne ne s'est pas acquittee de
1'obligation de consultation en 1899 lors des negocia-
tions qui ont precede le traite. [54-55]

Cependant, etant donne que la Couronne se pro-
pose de construire une route d'hiver relativement peu
importante sur des terres cedees od les droits issus du
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"taking up" limitation, the content of the Crown's duty
of consultation in this case lies at the lower end of the
spectrum. The Crown is required to provide notice to
the Mikisew and to engage directly with them. This en-
gagement should include the provision of information
about the project, addressing what the Crown knew to
be the Mikisew's interests and what the Crown antici-
pated might be the potential adverse impact on those
interests. The Crown must also solicit and listen care-
fully to the Mikisew's concerns, and attempt to mini-
mize adverse impacts on its treaty rights. [64]

The Crown did not discharge its obligations when
it unilaterally declared the road re-alignment would
be shifted from the reserve itself to a track along its
boundary. It failed to demonstrate an intention of sub-
stantially addressing aboriginal concerns through a
meaningful process of consultation. [64-67]

The Attorney General of Alberta did not overstep
the proper role of an intervener when he raised before
the Federal Court of Appeal a fresh argument on the
central issue of whether the Minister's approval of the
winter road infringed Treaty 8. It is always open to an
intervener to put forward any legal argument in support
of what it submits is the correct legal conclusion on an
issue properly before the court provided that in doing so
its legal argument does not require additional facts not
proven in evidence at trial, or raise an argument that is
otherwise unfair to one of the parties. [40]
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Allan Donovan and Bram Rogachevsky, for the
intervener the Lesser Slave Lake Indian Regional
Council.

Robert C. Freedman and Dominique Nouvet,
for the intervener the Treaty 8 First Nations of
Alberta.

E. Jack Woodward and Jay Nelson, for the inter-
vener the Treaty 8 Tribal Association.

Thomas R. Berger, Q.C., and Gary A. Nelson, for
the intervener the Blueberry River First Nations.

Jack R. London, Q.C., and Bryan P. Schwartz,
for the intervener the Assembly of First Nations.

The judgment of the Court was delivered by

BINNIE J. - The fundamental objective of
the modern law of aboriginal and treaty rights is
the reconciliation of aboriginal peoples and non-
aboriginal peoples and their respective claims,
interests and ambitions. The management of these
relationships takes place in the shadow of a long
history of grievances and misunderstanding. The
multitude of smaller grievances created by the
indifference of some government officials to abo-
riginal people's concerns, and the lack of respect
inherent in that indifference has been as destruc-
tive of the process of reconciliation as some of the
larger and more explosive controversies. And so it
is in this case.

Treaty 8 is one of the most important of the post-
Confederation treaties. Made in 1899, the First
Nations who lived in the area surrendered to the
Crown 840,000 square kilometres of what is now
northern Alberta, northeastern British Columbia,
northwestern Saskatchewan and the southern por-
tion of the Northwest Territories. Some idea of
the size of this surrender is given by the fact that
it dwarfs France (543,998 square kilometres),

James D. Jodouin et Gary L. Bainbridge, pour
l'intervenante la Nation crie de Big Island Lake.

Allan Donovan et Bram Rogachevsky, pour
l'intervenant Lesser Slave Lake Indian Regional
Council.

Robert C. Freedman et Dominique Nouvet, pour
l'intervenante les Premieres nations de l'Alberta si-
gnataires du Traite n° 8.

E. Jack Woodward et Jay Nelson, pour l'interve-
nante Treaty 8 Tribal Association.

Thomas R. Berger, c.r., et Gary A. Nelson, pour
l'intervenante Premieres nations de Blueberry
River.

Jack R. London, c.r., et Bryan P. Schwartz, pour
l'intervenante 1'Assemblee des Premieres Nations.

Version francaise du jugement de la Cour rendu
par

LE JUGE BINNIE - L'objectif fondamental du
droit moderne relatif aux droits ancestraux et is-
sus de traites est la reconciliation entre les peuples
autochtones et non autochtones et la conciliation
de leurs revendications, interets et ambitions res-
pectifs. La gestion de ces rapports s'exerce dans
l'ombre d'une longue histoire parsemee de griefs et
d'incomprehension. La multitude de griefs de moin-
dre importance engendres par l'indifference de cer-
tains representants du gouvernement h regard des
preoccupations des peuples autochtones, et le man-
que de respect inherent h cette indifference, ont
cause autant de tort au processus de reconciliation
que certaines des controverses les plus importantes
et les plus vives. Et c'est le cas en 1'espece.

Le Traite n° 8 est l'un des plus importants traites
conclus apres la Confederation. Les premieres na-
tions qui Pont signe en 1899 ont cede h la Couronne
une superficie de 840 000 kilometres cures de ter-
res situees dans ce qui est maintenant le nord de
1'Alberta, le nord-est de la Colombie-Britannique,
le nord-ouest de la Saskatchewan et la partie sud
des Territoires du Nord-Ouest. Pour donner une
idee de l'etendue du territoire cede, sa superficie est

1
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exceeds the size of Manitoba (650,087 square ki-
lometres), Saskatchewan (651,900 square kilome-
tres) and Alberta (661,185 square kilometres) and
approaches the size of British Columbia (948,596
square kilometres). In exchange for this surren-
der, the First Nations were promised reserves and
some other benefits including, most importantly to
them, the following rights of hunting, trapping, and
fishing:

And Her Majesty the Queen HEREBY AGREES
with the said Indians that they shall have right to
pursue their usual vocations of hunting, trapping and
fishing throughout the tract surrendered as heretofore
described, subject to such regulations as may from time
to time be made by the Government of the country,
acting under the authority of Her Majesty, and saving
and excepting such tracts as may be required or taken
up from time to time for settlement, mining, lumbering,
trading or other purposes. [Emphasis added.]

In fact, for various reasons (including lack of
interest on the part of First Nations), sufficient land
was not set aside for reserves for the Mikisew Cree
First Nation (the "Mikisew") until the 1986 Treaty
Land Entitlement Agreement, 87 years after Treaty
8 was made. Less than 15 years later, the federal
government approved a 118-kilometre winter road
that, as originally conceived, ran through the new
Mikisew First Nation Reserve at Peace Point. The
government did not think it necessary to engage
in consultation directly with the Mikisew before
making this decision. After the Mikisew pro-
tested, the winter road alignment was changed
to track the boundary of the Peace Point reserve
instead of running through it, again without con-
sultation with the Mikisew. The modified road
alignment traversed the traplines of approximately
14 Mikisew families who reside in the area near
the proposed road, and others who may trap in that
area although they do not live there, and the hunt-
ing grounds of as many as 100 Mikisew people
whose hunt (mainly of moose), the Mikisew say,
would be adversely affected. The fact the proposed
winter road directly affects only about 14 Mikisew
trappers and perhaps 100 hunters may not seem

de tres loin superieure a celle de la France (543 998
kilometres carres), elle excede celle du Manitoba
(650 087 kilometres carres), de la Saskatchewan
(651 900 kilometres carres) et de l'Alberta (661 185
kilometres carres), et elle equivaut presque a celle
de la Colombie-Britannique (948 596 kilometres
carres). En contrepartie de cette cession, on a pro-
mis aux premieres nations des reserves et certains
autres avantages, y compris, ce qui leur importait le
plus, les droits de chasse, de piegeage et de Oche
suivants :

[TRADUCTION] Et Sa Majeste la Reine convient
par les presentes avec les Bits sauvages qu'ils auront
le droit de se livrer a leurs occupations ordinaires de
la chasse au fusil, de la chasse au piege et de la peche
Bans 1'etendue de pays cedee telle que ci-dessus (Write,
subordonnees a tels reglements qui pourront titre faits
de temps a autre par le gouvernement du pays agissant
au nom de Sa Majeste et sauf et excepte tels terrains
qui de temps a autre pourront titre requis ou pris pour
des fins d'etablissements, de mine, d'operations fores-
tieres, de commerce ou autres objets. [Je souligne.]

En fait, pour diverses raisons (y compris un
manque d'interet de la part des Autochtones), on
n'a pas mis de cote suffisamment de terres aux fins
d'etablissement de reserves pour la Premiere nation
crie Mikisew (les « Mikisew ») avant 1'adoption
du Treaty Land Entitlement Agreement de 1986,
soft 87 ans apres la signature du Traite n° 8. Moins
de 15 ans plus tard, le gouvernement federal a ap-
prouve la construction d'une route d'hiver de 118
kilometres qui, selon le plan original, traversait la
nouvelle reserve de la Premiere nation Mikisew a
Peace Point. Le gouvernement n'a pas juge neces-
saire de consulter directement les Mikisew avant
de prendre cette decision. A la suite des protesta-
tions de ces derniers, le trace de la route d'hiver
a ete modifie de maniere a longer la limite de la
reserve de Peace Point plutot que de la traverser,
toujours sans que les Mikisew aient ete consul-
tes. Le trace modifie de la route traversait les li-
gnes de piegeage d'environ 14 families Mikisew
vivant dans le secteur voisin de la route projetee,
et ceux d'autres personnes pouvant installer des
pieges dans ce secteur sans y vivre, ainsi que les
territoires de chasse d'une centaine de Mikisew
dont les activites de chasse (principalement h
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very dramatic (unless you happen to be one of the
trappers or hunters in question) but, in the context
of a remote northern community of relatively few
families, it is significant. Beyond that, however,
the principle of consultation in advance of inter-
ference with existing treaty rights is a matter of
broad general importance to the relations between
aboriginal and non-aboriginal peoples. It goes
to the heart of the relationship and concerns not
only the Mikisew but other First Nations and non-
aboriginal governments as well.

In this case, the relationship was not properly
managed. Adequate consultation in advance of
the Minister's approval did not take place. The
government's approach did not advance the pro-
cess of reconciliation but undermined it. The duty
of consultation which flows from the honour of
the Crown, and its obligation to respect the exist-
ing treaty rights of aboriginal peoples (now en-
trenched in s. 35 of the Constitution Act, 1982), was
breached. The Mikisew appeal should be allowed,
the Minister's approval quashed, and the matter re-
turned to the Minister for further consultation and
consideration.

I. Facts

About 5 percent of the territory surrendered un-
der Treaty 8 was set aside in 1922 as Wood Buffalo
National Park. The Park was created principally
to protect the last remaining herds of wood bison
(or buffalo) in northern Canada and covers 44,807
square kilometres of land straddling the boundary
between northern Alberta and southerly parts of the
Northwest Territories. It is designated a UNESCO
World Heritage Site. The Park itself is larger than
Switzerland.

l'orignal) risquaient, selon les Mikisew, d'etre
perturbees. Le fait que la route d'hiver projetee
ne nuise directement qu'h environ 14 trappeurs
Mikisew et quelque 100 chasseurs peut ne pas
sembler tits dramatique (sauf si vous etes vous-
meme un des trappeurs ou des chasseurs en ques-
tion), mais dans le contexte d'une collectivite
eloignee du nord composee d'un nombre relative-
ment restreint de familles, ce fait a de 1'importan-
ce. Au-delh de tout cela, le principe de tenir des
consultations avant de porter atteinte h des droits
issus de traites existants constitue neanmoins une
question qui revet une importance generale en ce
qui concerne les rapports entre les peuples autoch-
tones et non autochtones. Ce principe touche au
cceur de ces rapports et concerne non seulement
les Mikisew, mais aussi d'autres premieres nations
et les gouvernements non autochtones.

En 1'espece, les rapports n'ont pas ete Bien geres.
Aucune consultation adequate n'a ete tenue avant
1'approbation de la ministre. La demarche adop-
tee par le gouvernement a nui au processus de
reconciliation plutot que de le faire progresser.
L'obligation de consultation qui decoule du prin-
cipe de 1'honneur de la Couronne, ainsi que ]'obli-
gation de celle-ci de respecter les droits issus de
traites existants des peuples autochtones (mainte-
nant reconnus h fart. 35 de la Loi constitutionnelle
de 1982) ont ete violees. Je suis d'avis d'accueillir
le pourvoi des Mikisew, d'annuler 1'approbation de
la ministre et de lui renvoyer le dossier pour qu'elle
tienne des consultations et qu'elle en poursuive
1'examen.

I. Faits

Environ 5 p. 100 du territoire cede en vertu du
Traite n° 8 a ete reserve en 1922 pour la creation
du parc national Wood Buffalo. Le parc a ete cite
principalement pour proteger les derniers troupeaux
de bisons des bois du nord du Canada et it occupe
une superficie de 44 807 kilometres carres de part
et d'autre de la frontiere entre le nord de l'Alberta
et la partie du sud des Territoires du Nord-Ouest.
Il a ete designe site du patrimoine mondial par
1'UNESCO. Le parc est lui-meme plus grand que la
Suisse.

4
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9

At present, it contains the largest free-roaming,
self-regulating bison herd in the world, the last re-
maining natural nesting area for the endangered
whooping crane, and vast undisturbed natural bo-
real forests. More to the point, it has been inhabited
by First Nation peoples for more than over 8,000
years, some of whom still earn a subsistence liv-
ing by hunting, fishing and commercial trapping
within the Park boundaries. The Park includes the
traditional lands of the Mikisew. As a result of the
Treaty Land Entitlement Agreement, the Peace
Point Reserve was formally excluded from the Park
in 1988 but of course is surrounded by it.

The members of the Mikisew Cree First Nation
are descendants of the Crees of Fort Chipewyan
who signed Treaty 8 on June 21, 1899. It is common
ground that its members are entitled to the benefits
of Treaty 8.

A. The Winter Road Project

The proponent of the winter road is the respond-
ent Thebacha Road Society, whose members include
the Town of Fort Smith (located in the Northwest
Territories on the northeastern boundary of Wood
Buffalo National Park, where the Park headquar-
ters is located), the Fort Smith Metis Council, the
Salt River First Nation, and Little Red River Cree
First Nation. The advantage of the winter road for
these people is that it would provide direct winter
access among a number of isolated northern com-
munities and to the Alberta highway system to the
south. The trial judge accepted that the govern-
ment's objective was to meet "regional transporta-
tion needs": (2001), 214 F.T.R. 48, 2001 FCT 1426,
at para. 115.

B. The Consultation Process

According to the trial judge, most of the com-
munications relied on by the Minister to demon-
strate appropriate consultation were instances
of the Mikisew's being provided with standard
information about the proposed road in the same
form and substance as the communications being
distributed to the general public of interested

11 abrite actuellement le plus grand troupeau de
bisons en liberte et a reproduction autonome du
monde, et on y trouve la derniere aire de nidification
naturelle des grues blanches, une espece menacee,
ainsi que de vastes forets boreales naturelles intac-
tes. Point plus pertinent encore, des Autochtones y
habitent depuis plus de 8 000 ans et certains d'entre
eux tirent encore leur subsistance de la chasse, de la
Oche et du piegeage commercial pratiques dans les
limites du parc. Les terres ancestrales des Mikisew
se trouvent dans le parc. Par 1'effet du Treaty Land
Entitlement Agreement, la reserve de Peace Point a
ete formellement exclue du parc en 1988, mais evi-
demment celui-ci entoure la reserve.

Les membres de la Premiere nation crie Mikisew
sont des descendants des Cris de Fort Chipewyan
qui ont sign le Traite n° 8 le 21 juin 1899. Il est eta-
bli que ses membres ont droit aux avantages confe-
res par le Traite n° 8.

A. Le projet de route d'hiver

La promotrice de la route d'hiver est 1'intimee
Thebacha Road Society, dont les membres corn-
prennent la ville de Fort Smith (situee dans les
Territoires du Nord-Ouest, h la limite nord-est du
parc national Wood Buffalo, oh se trouve le centre
administratif du parc), le Conseil des Metis de
Fort Smith, la Premiere nation de Salt River et la
Premiere nation crie de Little Red River. Pour ces
gens, la route d'hiver presente 1'avantage d'offrir
un acces hivernal direct a un certain nombre de
collectivites nordiques isolees et au reseau routier
de l'Alberta au sud. La juge de premiere instance
a reconnu que 1'objectif du gouvernement etait de
repondre a des < besoins regionaux en matiere
de transport > : [2001] A.C.F. n° 1877 (QL), 2001
CFPI 1426, par. 115.

B. Le processus de consultation

Selon la juge de premiere instance, pour demon-
trer qu'une consultation appropriee avait ete tenue,
la ministre s'est appuyee sur le fait que la plupart
des communications avec les Mikisew consistaient
h leur fournir les manes renseignements generaux
concernant le projet de route que ceux distribues

1'ensemble des parties interessees, et ce, tant sur
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stakeholders. Thus Parks Canada acting for the
Minister, provided the Mikisew with the Terms
of Reference for the environmental assessment
on January 19, 2000. The Mikisew were advised
that open house sessions would take place over the
summer of 2000. The Minister says that the first
formal response from the Mikisew did not come
until October 10, 2000, some two months after the
deadline she had imposed for "public" comment.
Chief Poitras stated that the Mikisew did not for-
mally participate in the open houses, because "an
open house is not a forum for us to be consulted
adequately".

Apparently, Parks Canada left the proponent
Thebacha Road Society out of the information
loop as well. At the end of January 2001, it advised
Chief Poitras that it had just been informed that the
Mikisew did not support the road. Up to that point,
Thebacha had been led to believe that the Mikisew
had no objection to the road's going through the
reserve. Chief Poitras wrote a further letter to
the Minister on January 29, 2001 and received a
standard-form response letter from the Minister's
office stating that the correspondence "will be
given every consideration".

Eventually, after several more miscommunica-
tions, Parks Canada wrote Chief Poitras on April
30, 2001, stating in part: "I apologize to you and
your people for the way in which the consultation
process unfolded concerning the proposed win-
ter road and any resulting negative public percep-
tion of the [Mikisew Cree First Nation]." At that
point, in fact, the decision to approve the road with
a modified alignment had already been taken.

On May 25, 2001, the Minister announced on
the Parks Canada website that the Thebacha Road
Society was authorized to build a winter road 10
metres wide with posted speed limits ranging from
10 to 40 kilometres per hour. The approval was said
to be in accordance with "Parks Canada plans and
policy" and "other federal laws and regulations ".

le plan de la forme que du contenu. Le 19 janvier
2000, Parcs Canada a ainsi remis aux Mikisew,
pour le compte de la ministre, le cadre de reference
pour revaluation environnementale. Les Mikisew
ont ete informes que des seances portes ouvertes
seraient tenues au cours de fete 2000. La minis-
tre affirme n'avoir rev aucune reponse officielle
des Mikisew avant le 10 octobre 2000, soit environ
deux mois apres 1'expiration du delai qu'elle avait
fixe pour la presentation des commentaires << pu-
blics 0. Le chef Poitras a declare que les Mikisew
n'avaient pas participe officiellement aux sean-
ces portes ouvertes parce que [TRADUCTION] << les
seances portes ouvertes ne sont pas un moyen ade-
quat de nous consulter 0.

Apparemment, Parcs Canada n'a pas mis la pro-
motrice Thebacha Road Society dans le coup non
plus. A la fin de janvier 2001, cette derniere a in-
forme le chef Poitras qu'elle venait tout juste d'ap-
prendre que les Mikisew n'appuyaient pas le projet
de route. Jusque-la, on avait donne a entendre a
Thebacha Road Society que les Mikisew ne s'op-
posaient pas a ce que la route traverse la reserve.
Le 29 janvier 2001, le chef Poitras a ecrit une autre
lettre a la ministre et a rev du cabinet de la minis-
tre une reponse type disant [TRADUCTION] qu'<< it
sera[it] donne suite a la lettre avec toute 1'attention
requise 0.

Finalement, le 30 avril 2001, apres plusieurs
autres malentendus, Parcs Canada a ecrit au chef
Poitras une lettre oil on pouvait lire notamment ce
qui suit : [TRADUCTION] << Je vous fais, a vous et a
votre peuple, mes excuses pour la facon dont s'est
deroule le processus de consultation relatif au projet
de route d'hiver et pour toute perception publique
negative de la [Premiere nation crie Mikisew]. » En
fait, la decision d'approuver une route au trace mo-
difie avait deja ete prise a ce moment-la.

Le 25 mai 2001, la ministre a annonce sur le site
Web de Parcs Canada que Thebacha Road Society
etait autorisee a construire une route d'hiver d'une
largeur de 10 metres dont les vitesses limites af-
fichees seraient de 10 a 40 kilometres a l'heure.
Selon cette annonce, 1'autorisation etait conforme
[TRADUCTION] << aux plans et politiques de Parcs

10
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No reference was made to any obligations to the
Mikisew.

The Minister now says the Mikisew ought not
to be heard to complain about the process of con-
sultation because they declined to participate in the
public process that took place. Consultation is a
two-way street, she says. It was up to the Mikisew
to take advantage of what was on offer. They failed
to do so. In the Minister's view, she did her duty.

The proposed winter road is wide enough to al-
low two vehicles to pass. Pursuant to s. 36(5) of the
Wood Buffalo National Park Game Regulations,
SOR/78-830, creation of the road would trigger a
200-metre wide corridor within which the use of
firearms would be prohibited. The total area of
this corridor would be approximately 23 square
kilometres.

The Mikisew objection goes beyond the direct
impact of closure of the area covered by the winter
road to hunting and trapping. The surrounding area
would be, the trial judge found, injuriously affect-
ed. Maintaining a traditional lifestyle, which the
Mikisew say is central to their culture, depends on
keeping the land around the Peace Point reserve in
its natural condition and this, they contend, is es-
sential to allow them to pass their culture and skills
on to the next generation of Mikisew. The detri-
mental impact of the road on hunting and trapping,
they argue, may simply prove to be one more incen-
tive for their young people to abandon a traditional
lifestyle and turn to other modes of living in the
south.

The Mikisew applied to the Federal Court to
set aside the Minister's approval based on their
view of the Crown's fiduciary duty, claiming that
the Minister owes "a fiduciary and constitutional
duty to adequately consult with Mikisew Cree First
Nation with regard to the construction of the road"
(trial judge, at para. 26).

Canada » et a « d'autres lois et reglements fede-
raux » . Il n'etait aucunement fait mention d'une
quelconque obligation enviers les Mikisew.

La ministre affirme maintenant que les Mikisew
sont mal venus de se plaindre du processus de
consultation puisqu'ils ont refuse de participer au
processus public qui a ete mis en place. La consul-
tation, affirme-t-elle, doit se faire dans les deux
sens. Il n'en tenait qu'a eux de rofiter de ce qu'on
leur offrait. Its ne Pont pas fait. A son avis, elle s'est
acquittee de son obligation.

La route d'hiver projetee est suffisamment large
pour permettre le passage de deux vehicules. Par ap-
plication du par. 36(5) du Reglement sur le gibier
du pare de Wood-Buffalo, DORS/78-830, 1'amena-
gement de la route aurait pour effet de creer un cor-
ridor de 200 metres de large a 1'interieur duquel it
serait interdit d'utiliser des armes a feu. Ce corridor
aurait une superficie totale d'environ 23 kilometres
carres.

L'objection des Mikisew va bien au-dela de 1'effet
direct qu'aurait l'interdiction de chasser et de pieger
dans le secteur vise par la route d'hiver. Selon la
conclusion de la juge de premiere instance, le sec-
teur environnant subirait un effet prejudiciable.
Le maintien d'un mode de vie traditionnel, lequel
est, au dire des Mikisew, essentiel a leur culture,
depend de la conservation des terres entourant la
reserve de Peace Point clans leur etat naturel, ce qui,
soutiennent-ils, est necessaire pour leur permettre
de transmettre leur culture et leur savoir a la pro-
chaine generation. L'effet prejudiciable de la route
sur la chasse et le piegeage, affirment-ils, pourrait
s'averer constituer, pour leurs jeunes, une incitation
de plus a abandonner leur mode de vie traditionnel
pour se tourner vers d'autres modes de vie du sud.

Les Mikisew ont demande a la Cour federale
d'annuler l'approbation de la ministre en se fondant
sur leur conception de l'obligation de fiduciaire
de la Couronne, faisant valoir que la ministre est
tenue a [TRADUCTION] < une obligation fiduciaire
et [constitutionnelle] de consulter [adequatement]
la Premiere nation crie Mikisew au sujet de la
construction de la route > (la juge de premiere ins-
tance, par. 26).
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An interlocutory injunction against construction

of the winter road was issued by the Federal Court,
Trial Division on August 27, 2001.

Le 27 aoEt 2001, la Section de premiere ins-
tance de la Cour federale a accorde une injonction
interlocutoire interdisant la construction de la route
d'hiver.

II. Relevant Enactments

	

II. Dispositions pertinentes

18
Constitution Act, 1982

35. (1) The existing aboriginal and treaty rights of
the aboriginal peoples of Canada are hereby recognized
and affirmed.

. Judicial History

A. Federal Court, Trial Division ((2001), 214
F.T.R. 48, 2001 FCT 1426)

Hansen J. held that the lands included in Wood
Buffalo National Park were not "taken up" by the
Crown within the meaning of Treaty 8 because the
use of the lands as a national park did not constitute
a "visible use" incompatible with the existing rights
to hunt and trap (R. v. Badger, [1996] 1 S.C.R. 771;
R. v. Sioui, [1990] 1 S.C.R. 1025). The proposed
winter road and its 200-metre "[no] firearm" cor-
ridor would adversely impact the Mikisew's treaty
rights. These rights received constitutional protec-
tion in 1982, and any infringements must be justi-
fied in accordance with the test in R. v. Sparrow,
[1990] 1 S.C.R. 1075. In Hansen J. 's view, the
Minister's decision to approve the road infringed
the Mikisew's Treaty 8 rights and could not be jus-
tified under the Sparrow test.

In particular, the trial judge held that the stand-
ard public notices and open houses which were
given were not sufficient. The Mikisew were enti-
tled to a distinct consultation process. She stated at
paras. 170-71:

The applicant complains that the mitigation meas-
ures attached to the Minister's decision were not de-
veloped in consultation with Mikisew and were not
designed to minimize impacts on Mikisew's rights. I

Loi constitutionnelle de 1982

35. (1) Les droits existants - ancestraux ou issus
de traites - des peuples autochtones du Canada sont
reconnus et confirmes.

III. Historique judiciaire

A. Section de premiere instance de la Cour fede-
rale ([2001] A.C.F. n° 1877 (QL), 2001 CFPI
1426)

La juge Hansen a conclu que les terres compri-
ses dans le parc national de Wood Buffalo n'avaient
pas ete << prises >> par la Couronne au sens du Traite
n° 8 puisque l'utilisation de ces terres comme parc
national ne constituait pas une << utilisation visible
non compatible avec le droit de chasser et de pieger
existant (R. c. Badger, [1996] 1 R.C.S. 771; R. c.
Sioui, [1990] 1 R.C.S. 1025). La route d'hiver pro-
jetee et son corridor de 200 metres « [sans] armes
A feu > aurait un effet prejudiciable sur les droits
issus du traite des Mikisew. Ces droits ont rev une
protection constitutionnelle en 1982, et toute at-
teinte a ces droits doit etre justifiee conformement
au critere enonce dans l'arret R. c. Sparrow, [1990]
1 R.C.S. 1075. Selon la juge Hansen, la decision de
la ministre d'approuver la route portait atteinte aux
droits issus du Traite n° 8 des Mikisew et ne pou-
vait &re justifiee suivant le critere enonce dans l'ar-
ret Sparrow.

Plus particulierement, la juge de premiere ins-
tance a conclu que les avis publics types et la
tenue de seances portes ouvertes n'etaient pas suf-
fisants. Les Mikisew avaient droit a un processus
de consultation distinct. Elie a affirme ce qui suit
(par. 170-171) :

La demanderesse critique les mesures d'attenuation
accompagnant la decision de la Ministre parce qu'elles
n'ont pas ete elaborees en consultation avec les Mikisews
et qu'elles n'ataient pas concues pour minimiser les
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agree. Even the realignment, apparently adopted in re-
sponse to Mikisew's objections, was not developed in
consultation with Mikisew. The evidence does not es-
tablish that any consideration was given to whether the
new route would minimize impacts on Mikisew's trea-
ty rights. The evidence of Chief George Poitras high-
lighted an air of secrecy surrounding the realignment, a
process that should have included a transparent consid-
eration of Mikisew's concerns.

Parks Canada admitted it did not consult with
Mikisew about the route for the realignment, nor did
it consider the impacts of the realignment on Mikisew
trappers' rights.

Accordingly, the trial judge allowed the applica-
tion for judicial review and quashed the Minister's
approval.

B. Federal Court of Appeal ([2004] 3 F.C.R. 436,
2004 FCA 66)

Rothstein J.A., with whom Sexton J.A. agreed,
allowed the appeal and restored the Minister's
approval. He did so on the basis of an argument
brought forward by the Attorney General of Alberta
as an intervener on the appeal. The argument was
that Treaty 8 expressly contemplated the "taking
up" of surrendered lands for various purposes, in-
cluding roads. The winter road was more properly
seen as a "taking up" pursuant to the Treaty rather
than an infringement of it. As Rothstein J.A. held:

Where a limitation expressly provided for by a trea-
ty applies, there is no infringement of the treaty and
thus no infringement of section 35. This is to be con-
trasted with the case where the limitations provided by
the treaty do not apply but the government neverthe-
less seeks to limit the treaty right. In such a case, the
Sparrow test must be satisfied in order for the infringe-
ment to be constitutionally permissible. [para. 21]

Rothstein J.A. also held that there was no obliga-
tion on the Minister to consult with the Mikisew
about the road, although to do so would be "good
practice" (para. 24). (This opinion was delivered
before the release of this Court's decisions in Haida
Nation v. British Columbia (Minister of Forests),

empietements sur leurs droits. Je partage ce point de
vue. Meme la bifurcation du trace, apparemment adop-
tee par suite des objections elevees par les Mikisews,
n'a pas ete faite en consultation avec la Premiere nation.
La preuve n'etablit pas qu'on ait pris le moindrement en
consideration la question de savoir si la nouvelle route
porterait le moins possible atteinte aux droits issus de
traite des Mikisews. La deposition du chef Poitras met
en evidence l'atmosphere de secret qui entourait le trace
de la bifurcation, alors que ce processus aurait dtl com-
porter 1'examen, en toute transparence, des preoccupa-
tions des Mikisews.

Pares Canada a reconnu qu'il n'avait pas consulte
les Mikisews au sujet du trace de la bifurcation et qu'il
n'avait pas non plus pris en consideration les incidences
du nouveau trace sur les droits des trappeurs mikisews.

La juge de premiere instance a donc accueilli la
demande de contr8le judiciaire et annule 1'approba-
tion de la ministre.

B. Cour d'appel federale ([2004] 3 R.C.F. 436,
2004 CAF 66)

Le juge Rothstein, avec 1'accord du juge Sexton,
a accueilli l'appel et retabli 1'approbation de la
ministre. Il s'est appuye sur un argument presente
par le procureur general de l'Alberta, intervenant
dans 1'appel. Selon cet argument, le Traite n° 8 pre-
voyait expressement la « prise > de terres cedees
pour differentes fins, y compris la construction de
routes. II etait plus juste de considerer la route d'hi-
ver comme une « prise > effectuee en application
du traite plut8t que comme une violation de celui-
ci. Selon la conclusion du juge Rothstein :

Lorsqu'une limitation expressement prevue par un
traite s'applique, le traite n'est pas viole et Particle 35
n'est donc pas non plus viole. Il faut faire la distinc-
tion avec le cas ou les limitations prevues par le traite
ne s'appliquent pas, mais oil le gouvernement cherche
neanmoins a limiter le droit issu du traite. En pareil cas,
it faut satisfaire au critere enonce clans l'arret Sparrow
pour que l'atteinte soit permise sur le plan constitution-
nel. [par. 21]

Le juge Rothstein a egalement conclu que la mi-
nistre n'etait tenue h aucune obligation de consul-
ter les Mikisew au sujet de la route, bien qu'il
soit de < bonne pratique » de le faire (par. 24).
(Cette decision a ad rendue avant que notre Cour
se prononce dans les affaires Nation Haada c.
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[2004] 3 S.C.R. 511, 2004 SCC 73, and Taku River
Tlingit First Nation v. British Columbia (Project
Assessment Director), [2004] 3 S.C.R. 550, 2004
SCC 74.)

Sharlow J.A., in dissenting reasons, agreed with
the trial judge that the winter road approval was
itself a prima facie infringement of the Treaty 8
rights and that the infringement had not been jus-
tified under the Sparrow test. The Crown's obliga-
tion as a fiduciary must be considered. The failure
of the Minister's staff at Parks Canada to engage in
meaningful consultation was fatal to the Crown's
attempt at justification. She wrote:

In this case, there is no evidence of any good faith
effort on the part of the Minister to understand or ad-
dress the concerns of Mikisew Cree First Nation about
the possible effect of the road on the exercise of their
Treaty 8 hunting and trapping rights. It is significant,
in my view, that Mikisew Cree First Nation was not
even told about the realignment of the road corridor to
avoid the Peace Point Reserve until after it had been
determined that the realignment was possible and rea-
sonable, in terms of environmental impact, and after
the road was approved. That invites the inference that
the responsible Crown officials believed that as long as
the winter road did not cross the Peace Point Reserve,
any further objections of the Mikisew Cree First Nation
could be disregarded. Far from meaningful consulta-
tion, that indicates a complete disregard for the con-
cerns of Mikisew Cree First Nation about the breach of
their Treaty 8 rights. [para. 152]

Sharlow J.A. would have dismissed the appeal.

IV. Analysis

The post-Confederation numbered treaties were
designed to open up the Canadian west and north-
west to settlement and development. Treaty 8 itself
recites that "the said Indians have been notified and
informed by Her Majesty's said Commission that it
is Her desire to open for settlement, immigration,
trade, travel, mining, lumbering and such other

Colombie-Britannique (Ministre des Forets),
[2004] 3 R.C.S. 511, 2004 CSC 73, et Premiere na-
tion Tlingit de Taku River c. Colombie-Britannique
(Directeur d'evaluation de projet), [2004] 3 R.C.S.
550, 2004 CSC 74.)

En dissidence, la juge Sharlow a souscrit a l'opi-
nion de la juge de premiere instance selon laquelle
1'approbation de la route d'hiver constituait une at-
teinte prima facie aux droits issus du Traite n° 8 et
que 1'atteinte n'avait pas ad justifiee selon le cri-
tere enonce dans Parret Sparrow. L'obligation de fi-
duciaire de la Couronne doit etre prise en compte.
L'omission du personnel de la ministre travaillant
pour Pares Canada de proceder a une reelle consul-
tation a ete fatale a la tentative de justification de la
Couronne. Elie a ecrit ce qui suit :

Dans ce cas-ci, rien ne montre que la ministre ait de
bonne foi fait des efforts pour comprendre ou examiner
les preoccupations que la Premiere nation crie Mikisew
entretenait au sujet de 1'effet possible de la route sur
1'exercice du droit de chasse et de piegeage qui lui emit
reconnu par le Traite n° 8. A mon avis, it importe de no-
ter que l'on a informe la Premiere nation crie Mikisew
du nouveau trace du corridor routier destine a eviter la
reserve de Peace Point qu'une fois qu'il a ete conclu que
ce nouveau trace emit realisable et raisonnable, en ce
qui concerne les repercussions sur 1'environnement, et
que la route a ete approuvee. On peut en inferer que
les representants responsables de la Couronne croyaient
que, dans la mesure ou la route d'hiver ne traversait
pas la reserve de Peace Point, it emit possible de ne
faire aucun cas des autres objections soulevees par la
Premiere nation crie Mikisew. Cela est Bien loin d'in-
diquer une consultation reelle, mais indique plut8t que
l'on a fait aucun cas des preoccupations qu'entretenait
la Premiere nation crie Mikisew au sujet de 1'atteinte
aux droits qui lui etaient reconnus par le Traite n° 8.
[par. 152]

La juge Sharlow aurait rejete 1'appel.

IV. Analyse

Les traites numerotes conclus aures la
Confederation visaient a permettre la colonisa-
tion et le developpement de 1'Ouest et du Nord-
Ouest canadiens. Le Traite n° 8 lui-meme precise
que [TRADUCTION] < les dits sauvages ont ete no-
tifies et informes par les dits commissaires de Sa
Majeste que c'est le desk de Sa Majeste d'ouvrir a
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purposes as to Her Majesty may seem meet". This
stated purpose is reflected in a corresponding limi-
tation on the Treaty 8 hunting, fishing and trapping
rights to exclude such "tracts as may be required or
taken up from time to time for settlement, mining,
lumbering, trading or other purposes". The "other
purposes" would be at least as broad as the purpos-
es listed in the recital, mentioned above, including
"travel".

There was thus from the outset an uneasy ten-
sion between the First Nations' essential demand
that they continue to be as free to live off the land
after the treaty as before and the Crown's expec-
tation of increasing numbers of non-aboriginal
people moving into the surrendered territory. It
was seen from the beginning as an ongoing rela-
tionship that would be difficult to manage, as the
Commissioners acknowledged at an early Treaty 8
negotiation at Lesser Slave Lake in June 1899:

The white man is bound to come in and open up the
country, and we come before him to explain the rela-
tions that must exist between you, and thus prevent any
trouble.

(C. Mair, Through the Mackenzie Basin: A
Narrative of the Athabasca and Peace River Treaty
Expedition of 1899, at p. 61)

As Cory J. explained in Badger, at para. 57, "[t]he
Indians understood that land would be taken up for
homesteads, farming, prospecting and mining and
that they would not be able to hunt in these areas or
to shoot at the settlers' farm animals or buildings."

The hunting, fishing and trapping rights were
not solely for the benefit of First Nations peoples. It
was in the Crown's interest to keep the aboriginal
people living off the land, as the Commissioners
themselves acknowledged in their Report on Treaty
8 dated September 22, 1899:

la colonisation, a 1'immigration, au commerce, aux
voyages, aux operations minieres et forestieres et
h telles autres fins que Sa Majesty pourra trouver
convenables o. Cet enonce de l'objet se reflete dans
une limitation correlative aux droits de chasse, de
'Ache et de piegeage issus du Traite n° 8 visant a
exclure tels [TRADUCTION] << terrains qui de temps
fi autre pourront etre requis ou pris pour des fins
d'etablissements, de mine, d'operations forestieres,
de commerce ou autres objets o. Les < autres ob-
jets >> seraient au moms aussi generaux que les fins
mentionnees dans le preambule susrnentionne, y
compris les < voyages >>.

On a donc pu observer, des le depart, qu'il existait
une tension entre l'exigence essentielle posee par les
premieres nations voulant qu'elles demeurent libres
de vivre de la terre autant arres qu'avant la signa-
ture du traite et le desk de la Couronne d'augmenter
le nombre de non autochtones s'etablissant dans le
territoire cede. Comme les commissaires font re-
connu au debut des negociations du Traite n° 8 au
Petit lac des Esclaves en juin 1899, ces rapports sont
apparus d'entree de jeu comme des rapports perma-
nents qu'il serait difficile de gerer :

[TRADUCTION] L'homme blanc viendra peupler cette
partie du pays et nous venons avant lui pour vous expli-
quer comment les choses doivent se passer entre vous et
pour eviter tout probleme.

(C. Mair, Through the Mackenzie Basin : A
Narrative of the Athabasca and Peace River Treaty
Expedition of 1899, p. 61)

Comme le juge Cory 1'a explique dans l'arret
Badger, par. 57, < [lies Indiens comprenaient que
des terres seraient prises pour y etablir des exploi-
tations agricoles ou pour y faire de la prospection
et de 1'exploitation minieres, et qu'ils ne seraient
pas autorises h y chasser ou h tirer sur les animaux
de ferme et les }Aliments des colons. »

Les droits de chasse, de peche et de piegeage ne
servaient pas que les interets des peuples des pre-
mieres nations. Comme font reconnu les commis-
saires eux-memes dans leur rapport sur le Traite
n° 8 en date du 22 septembre 1899, la Couronne
avait interet a laisser les peuples autochtones vivre
de la terre :
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We pointed out that the Government could not un-
dertake to maintain Indians in idleness; that the same
means of earning a livelihood would continue after the
treaty as existed before it, and that the Indians would be
expected to make use of them.

Thus none of the parties in 1899 expected that
Treaty 8 constituted a finished land use blueprint.
Treaty 8 signalled the advancing dawn of a period
of transition. The key, as the Commissioners point-
ed out, was to "explain the relations" that would
govern future interaction "and thus prevent any
trouble" (Mair, at p. 61).

A. Interpretation of the Treaty

The interpretation of the treaty "must be realis-
tic and reflect the intention[s] of both parties, not
just that of the [First Nation]" (Sioui, at p. 1069).
As a majority of the Court stated in R. v. Marshall,
[1999] 3 S.C.R. 456, at para. 14:

The Indian parties did not, for all practical purposes,
have the opportunity to create their own written record
of the negotiations. Certain assumptions are therefore
made about the Crown's approach to treaty making
(honourable) which the Court acts upon in its approach
to treaty interpretation (flexible) as to the existence of
a treaty . . . the completeness of any written record .. .
and the interpretation of treaty terms once found to
exist .... The bottom line is the Court's obligation is
to "choose from among the various possible interpreta-
tions of the common intention [at the time the treaty was
made] the one which best reconciles" the [First Nation]
interests and those of the British Crown. [Emphasis in
original; citations omitted.]

See also R. v. Marshall, [2005] 2 S.C.R. 220, 2005
SCC 43, per McLachlin C.J. at paras. 22-24, and
per LeBel J. at para. 115.

The Minister is therefore correct to insist that
the clause governing hunting, fishing and trapping
cannot be isolated from the treaty as a whole, but
must be read in the context of its underlying pur-
pose, as intended by both the Crown and the First

[TRADUCTION] Nous leur fimes comprendre que le
gouvernement ne pouvait entreprendre de faire vivre
les sauvages dans 1'oisivete, qu'ils auraient apres le
traite les manes moyens qu'auparavant de gagner
leur vie, et qu'on esperait que les sauvages s'en servi-
raient.

Aucune des parties signataires ne s'attendait
donc en 1899 que le Traite n° 8 constitue un plan
definitif d'utilisation des terres. Ce traite marquait
1'aube d'une periode de transition. Il fallait, comme
Pont souligne les commissaires, [TRADUCTION]

« expliquer comment les chores [devaient] se pas-
ser > h 1'avenir [TRADUCTION] < pour eviter tout
probleme » (Mair, p. 61).

A. Interpretation du traite

L'interpretation du traite « doit titre realiste
et refleter l'intention des deux parties et non seu-
lement celle [de la premiere nation] » (Sioui, p.
1069). Comme une majorite de notre Cour 1'a af-
firm) dans 1'arret R. c. Marshall, [1999] 3 R.C.S.
456, par. 14 :

Les parties indiennes n'ont ii toutes fins pratiques pas
eu la possibilite de creer leurs propres compte-rendus
emits des negociations. Certaines presomptions sont
donc appliquees relativement a 1'approche suivie par
la Couronne dans la conclusion des traites (conduite
honorable), presomptions dont notre Cour tient compte
dans son approche en matiere d'interpretation des trai-
tes (souplesse) pour statuer sur 1'existence d'un traite
[...] le caractere exhaustif de tout emit [...] et 1' in-
terpret ation des conditions du traite, une fois qu'il a
ete conclu h leur existence. En bout de ligne, la Cour
a l'obligation « de choisir, parmi les interpretations
de 1'intention commune [au moment de la conclusion
du traite] qui s'offrent a [elle], celle qui concilie le
mieux » les interets [de la premiere nation] et ceux de la
Couronne britannique. [Souligne dans 1'original; refe-
rences omises.]

Voir egalement R. c. Marshall, [2005] 2 R.C.S.
220, 2005 CSC 43, la juge en chef McLachlin, par.
22-24, et le juge LeBel, par. 115.

La ministre a donc raison d'insister sur le fait
que la disposition regissant la chasse, la Oche et le
piegeage ne peut titre dissociee du traite dans son
ensemble, mais doit titre interpretee en fonction de
son objectif sous-jacent, vise tant par la Couronne
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Nations peoples. Within that framework, as Cory J.
pointed out in Badger,

the words in the treaty must not be interpreted in their
strict technical sense nor subjected to rigid modern rules
of construction. Rather, they must be interpreted in the
sense that they would naturally have been understood
by the Indians at the time of the signing. [para. 52]

In the case of Treaty 8, it was contemplated by
all parties that "from time to time" portions of the
surrendered land would be "taken up" and trans-
ferred from the inventory of lands over which the
First Nations had treaty rights to hunt, fish and
trap, and placed in the inventory of lands where
they did not. Treaty 8 lands lie to the north of
Canada and are largely unsuitable for agriculture.
The Commissioners who negotiated Treaty 8 could
therefore express confidence to the First Nations
that, as previously mentioned, "the same means of
earning a livelihood would continue after the treaty
as existed before it".

I agree with Rothstein J.A. that not every sub-
sequent "taking up" by the Crown constituted an
infringement of Treaty 8 that must be justified ac-
cording to the test set out in Sparrow. In Sparrow,
it will be remembered, the federal government's
fisheries regulations infringed the aboriginal fish-
ing right, and had to be strictly justified. This is
not the same situation as we have here, where the
aboriginal rights have been surrendered and extin-
guished, and the Treaty 8 rights are expressly lim-
ited to lands not "required or taken up from time
to time for settlement, mining, lumbering, trading
or other purposes" (emphasis added). The language
of the treaty could not be clearer in foreshadowing
change. Nevertheless the Crown was and is expect-
ed to manage the change honourably.

It follows that I do not accept the Sparrow-
oriented approach adopted in this case by the trial
judge, who relied in this respect on Halfway River

que par les peuples des premieres nations. Comme
1'a fait remarquer le juge Cory dans 1'arret Badger,
dans ce contexte

le texte d'un traite ne doit pas @tre interprets suivant
son sens strictement formaliste, ni se voir appliquer les
regles rigides d'interpretation modernes. II faut plutSt
lui donner le sens que lui auraient naturellement donne
les Indiens i{ 1'epoque de sa signature. [par. 52]

Dans le cas du Traite n° 8, toutes les parties
signataires envisageaient que « de temps a autre
des terres cedees seraient « prises » de l'ensem-
ble des terres sur lesquelles les premieres nations
avaient des droits de chasse, de Oche et de pie-
geage issus du traite et seraient transferees a l'en-
semble des terres sur lesquelles elles n'avaient pas
un tel droit. Les terres visdes par le Traite n° 8 se
trouvent dans le nord du Canada et ne se pretent
pas, pour la plupart, h 1'agriculture. Les commis-
saires qui ont negocie le Traite n° 8 pouvaient donc,
comme je l'ai deja mentionne, assurer aux premie-
res nations qu'elles [TRADUCTION] < auraient apres
le traite les 'names moyens qu'auparavant de gagner
leur vie >>.

Je suis d'accord avec le juge Rothstein pour dire
que les « prises » effectudes subsdquemment par la
Couronne ne constituaient pas toutes une atteinte
au Traite n° 8 devant titre justifiee conformdment
au critere enonce dans l'arret Sparrow. Dans cet
arret, on s'en souviendra, la reglementation sur les
peches du gouvernement federal portait atteinte
au droit de Oche autochtone et devait titre stric-
tement justifiee. La situation n'est pas la meme en
1'espece ou les droits autochtones ont ete cedes et
sont eteints, et oil les droits issus du Traite n° 8 se
limitent expressement aux terrains qui n'ont pas
[TRADUCTION] < de temps a autre [...] [ete] requis
ou pris pour des fins d'etablissements, de mine,
d'operations forestieres, de commerce ou autres
objets » (je souligne). Le libelle du traite ne peut
annoncer plus clairement des changements h venir.
Neanmoins, la Couronne etait et est encore censee
gerer le changement de fagon honorable.

II s'ensuit que je ne peux souscrire h la demarche
axee sur le critere enonce dans Sparrow retenue en
1'espece par la juge de premiere instance, qui s'est
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First Nation v. British Columbia (Ministry of
Forests) (1999), 178 D.L.R. (4th) 666, 1999 BCCA
470. In that case, a majority of the British Columbia
Court of Appeal held that the government's right to
take up land was "by its very nature limited" (para.
138) and "that any interference with the right to
hunt is a prima facie infringement of the Indians'
treaty right as protected by s. 35 of the Constitution
Act, 1982" (para. 144 (emphasis in original))
which must be justified under the Sparrow test.
The Mikisew strongly support the Halfway River
First Nation test but, with respect, to the extent the
Mikisew interpret Halfway River as fixing in 1899
the geographic boundaries of the Treaty 8 hunting
right, and holding that any post-1899 encroachment
on these geographic limits requires a Sparrow-type
justification, I cannot agree. The Mikisew argu-
ment presupposes that Treaty 8 promised continu-
ity of nineteenth century patterns of land use. It did
not, as is made clear both by the historical context
in which Treaty 8 was concluded and the period of
transition it foreshadowed.

B. The Process of Treaty Implementation

Both the historical context and the inevitable
tensions underlying implementation of Treaty 8 de-
mand a process by which lands may be transferred
from the one category (where the First Nations re-
tain rights to hunt, fish and trap) to the other cate-
gory (where they do not). The content of the process
is dictated by the duty of the Crown to act honour-
ably. Although Haida Nation was not a treaty case,
McLachlin C.J. pointed out, at paras. 19 and 35:

The honour of the Crown also infuses the processes
of treaty making and treaty interpretation. In making
and applying treaties, the Crown must act with honour
and integrity, avoiding even the appearance of "sharp

fondee h cet egard sur 1'arret Halfway River First
Nation c. British Columbia (Ministry of Forests)
(1999), 178 D.L.R. (4th) 666, 1999 BCCA 470.
Dans cette affaire, les juges majoritaires de la Cour
d'appel de la Colombie-Britannique ont conclu que
le droit du gouvernement de prendre des terres etait
[TRADUCTION] « limite de par sa nature meme
(par. 138) et [TRADUCTION] « que toute entrave au
droit de chasse constitu[ait] une atteinte prima facie
au droit issu d'un traite des Indiens protege par
fart. 35 de la Loi constitutionnelle de 1982 » (par.
144 (en italique dans 1'original)) qui devait titre jus-
tifiee selon le critere enonce dans 1'arret Sparrow.
Les Mikisew appuient fortement le critere appli-
que dans l'arret Halfway River First Nation, mais
en toute deference, je ne puis accepter leur inter-
pretation dans la mesure oil ils affirment que cet
arret a fixe en 1899 les limites geographiques du
droit de chasse prevu au Traite n° 8, et que tout
empietement sur ces limites geographiques apres
1899 exige une justification comme celle require
par 1'arret Sparrow. L'argument des Mikisew sup-
pose que I'on promettait, au Traite n° 8, le maintien
des modes d'utilisation des terres etablis au 'axe
siecle. Tel n'est pas le cas, comme l'indiquent clai-
rement tant le contexte historique dans lequel le
Traite n° 8 a ete conclu que la periode de transition
qu'il annongait.

B. Le processus de mise en oeuvre du traite

Tant le contexte historique que les inevitables
tensions sous-jacentes a la mise en oeuvre du Traite
no 8 commandent un processus par lequel des terres
peuvent titre transferees d'une categorie (celle des
terres sur lesquelles 1es premieres nations conser-
vent des droits de chasse, de Oche et de piegeage)
l'autre (celle des terres sur lesquelles elles n'ont pas
ces droits). Le contenu du processus est dicte par
l'obligation de la Couronne d'agir honorablement.
Meme si aucun traite n'etait en cause dans 1'affaire
Nation Haida, la juge en chef McLachlin a souli-
gne ce qui suit aux par. 19 et 35 :

L'honneur de la Couronne impregne egalement
les processus de negociation et d'interpretation des
traites. Lorsqu'elle conclut et applique un traite, la
Couronne doit agir avec honneur et integrite, et eviter
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dealing" (Badger, at para. 41). Thus in Marshall, su-
pra, at para. 4, the majority of this Court supported its
interpretation of a treaty by stating that "nothing less
would uphold the honour and integrity of the Crown
in its dealings with the Mi'kmaq people to secure their
peace and friendship ...".

la moindre apparence de « manoeuvres malhonnetes
(Badger, par. 41). Ainsi, dans Marshall, precite, par. 4,
les jukes majoritaires de la Cour ant justifie leur inter-
pretation du traite en declarant que « rien de moins ne
saurait proteger 1'honneur et l'integrite de la Couronne
dans ses rapports avec les Mi'kmaq en vue d'etablir la
paix avec eux et de s'assurer leur amitie . . . >>.

34
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But, when precisely does a duty to consult arise? The
foundation of the duty in the Crown's honour and the
goal of reconciliation suggest that the duty arises when
the Crown has knowledge, real or constructive, of the
potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it.

In the case of a treaty the Crown, as a party, will
always have notice of its contents. The question in
each case will therefore be to determine the de-
gree to which conduct contemplated by the Crown
would adversely affect those rights so as to trigger
the duty to consult. Haida Nation and Taku River
set a low threshold. The flexibility lies not in the
trigger ("might adversely affect it") but in the vari-
able content of the duty once triggered. At the low
end, "the only duty on the Crown may be to give
notice, disclose information, and discuss any issues
raised in response to the notice" (Haida Nation, at
para. 43). The Mikisew say that even the low end
content was not satisfied in this case.

C. The Mikisew Legal Submission

The appellant, the Mikisew, essentially remind-
ed the Court of what was said in Haida Nation and
Taku River. This case, the Mikisew say, is strong-
er. In those cases, unlike here, the aboriginal in-
terest to the lands was asserted but not yet proven.
In this case, the aboriginal interests are protected
by Treaty 8. They are established legal facts. As

Mais a quel moment, precisement, 1'obligation de
consulter prend-elle naissance? L'objectif de conci-
liation ainsi que 1'obligation de consultation, laquelle
repose sur 1'honneur de la Couronne, tendent a indi-
quer que cette obligation prend naissance lorsque la
Couronne a connaissance, concretement ou par imputa-
tion, de 1'existence potentielle du droit ou titre ancestral
revendique et envisage des mesures susceptibles d'avoir
un effet prejudiciable sur celui-ci.

Dans le cas d'un traite, la Couronne, en tant que
partie, a toujours connaissance de son contenu. La
question clans chaque cas consiste donc a determi-
ner la mesure dans laquelle les dispositions envisa-
gees par la Couronne auraient un effet prejudicia-
ble sur ces droits de maniere a rendre applicable
l'obligation de consulter. Le critere retenu dans les
arrets Nation Haida et Taku River est peu rigou-
reux. La souplesse ne reside pas tant dans le fait
que l'obligation devient applicable (on envisage .
des mesures << susceptibles d'avoir un effet prejudi-
ciable > sur un droit) que dans le contenu variable
de 1'obligation une fois que celle-ci s'applique. Au
minimum, « les seules obligations qui pourraient
incomber a la Couronne seraient d'aviser les inte-
resses, de leur communiquer des renseignements
et de discuter avec eux des questions soulevees
par suite de 1'avis > (Nation Haida, par. 43). Les
Mikisew affirment que 1'on n'a pas respecte meme
le contenu minimum de l'obligation en 1'espece.

C. L'argument juridique des Mikisew

Les appelants, les Mikisew, ont essentiellement
rappele a la Cour ce qu'elle a dit dans les arrets
Nation Haiida et Taku River. La preuve en 1'espece,
affirment-ils, est plus solide. Dans ces affaires,
contrairement au present pourvoi, l'interet autoch-
tone sur les terres etait revendique mais n'etait
pas encore prouve. En 1'espece, les interets des
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in Haida Nation, the trial judge found the aborigi-
nal interest was threatened by the proposed devel-
opment. If a duty to consult was found to exist in
Haida Nation and Taku River, then, a fortiori, the
Mikisew argue, it must arise here and the majority
judgment of the Federal Court of Appeal was quite
wrong to characterise consultation between gov-
ernments and aboriginal peoples as nothing more
than a "good practice" (para. 24).

D. The Minister's Response

The respondent Minister seeks to distinguish
Haida Nation and Taku River. Her counsel ad-
vances three broad propositions in support of the
Minister's approval of the proposed winter road.

1. In "taking up" the 23 square kilometres for
the winter road, the Crown was doing no more
than Treaty 8 entitled it to do. The Crown as
well as First Nations have rights under Treaty
8. The exercise by the Crown of its Treaty right
to "take up" land is not an infringement of the
Treaty but the performance of it.

2. The Crown went through extensive consulta-
tions with First Nations in 1899 at the time
Treaty 8 was negotiated. Whatever duty of
accommodation was owed to First Nations
was discharged at that time. The terms of the
Treaty do not contemplate further consulta-
tions whenever a "taking up" occurs.

3. In the event further consultation was required,
the process followed by the Minister through
Parks Canada in this case was sufficient.

For the reasons that follow, I believe that each of
these propositions must be rejected.

Autochtones sont proteges par le Traite n° 8. Ces
interets constituent un fait juridique etabli. Comme
dans 1'affaire Nation Haiida, la juge de premiere
instance a estime que le droit des Autochtones
dtait menace par le developpement projetd. Si on
a conclu a 1'existence d'une obligation de consulta-
tion dans les affaires Nation Haiida et Taku River,
les Mikisew soutiennent qu'h plus forte raison,
cette obligation doit exister en 1'espece, et que les
juges majoritaires de la Cour d'appel federale ont
eu bien tort de considerer la consultation entre les
gouvernements et les peuples autochtones comme
rien de plus qu'une « bonne pratique » (par. 24).

D. La reponse de la ministre

La ministre intimee tente d'6tablir une distinc-
tion entre la presente affaire et les affaires Nation
Hai da et Taku River. Pour justifier 1'approbation
qu'elle a donnee au projet de route d'hiver, son avo-
cat avance trois propositions gendrales.

1. En < prenant > les 23 kilometres carres a des
fins de construction de la route d'hiver, la
Couronne ne faisait que ce que le Traite n° 8
1'autorisait a faire. La Couronne, comme les
premieres nations, a des droits en vertu du
Traite n° 8. L'exercice par la Couronne de son
droit issu du traitd de << prendre » des terres ne
constitue pas une violation du trait, mais une
execution de celui-ci.

2. La Couronne a procede h de vastes consulta-
tions aupres des premieres nations au moment
de la negociation du Traite n° 8 en 1899. Quelle
que soit la nature de 1'obligation d'accommo-
dement envers les premieres nations, elle s'est
acquittee de cette obligation h ce moment-la.
Les modalites du traite n'exigent pas que l'on
procede a de nouvelles consultations chaque
fois qu'une << prise >> est effectuee.

3. S'il fallait tenir d'autres consultations, le pro-
cessus suivi en 1'espece par la ministre, par
1'intermediaire de Pares Canada, &tait suffisant.

Pour les motifs qui suivent, j'estime que chacune
de ces propositions doit titre rejetee.

36
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(1) In "taking up" Land for the Winter Road
the Crown Was Doing No More Than It
Was Entitled To Do Under the Treaty

The majority judgment in the Federal Court
of Appeal held that "[w]ith the exceptions of cas-
es where the Crown has taken up land in bad faith
or has taken up so much land that no meaningful
right to hunt remains, taking up land for a purpose
express or necessarily implied in the treaty itself
cannot be considered an infringement of the treaty
right to hunt" (para. 18).

The "Crown rights" argument was initially put
forward in the Federal Court of Appeal by the
Attorney General of Alberta as an intervener. The
respondent Minister advised the Federal Court of
Appeal that, while she did not dispute the argu-
ment, "[she] was simply not relying on it" (para.
3). As a preliminary objection, the Mikisew say
that an intervener is not permitted "to widen or add
to the points in issue": R. v. Morgentaler, [1993] 1
S.C.R. 462, at p. 463. Therefore it was not open to
the Federal Court of Appeal (or this Court) to de-
cide the case on this basis.

(a) Preliminary Objection: Did the Attorney
General of Alberta Overstep the Proper
Role of an Intervener?

This branch of the Mikisew argument is, with
respect, misconceived. In their application for judi-
cial review, the Mikisew argued that the Minister's
approval of the winter road infringed Treaty 8. The
infringement issue has been central to the pro-
ceedings. It is always open to an intervener to put
forward any legal argument in support of what it
submits is the correct legal conclusion on an is-
sue properly before the Court, provided that in
doing so its legal argument does not require addi-
tional facts, not proven in evidence at trial or raise
an argument that is otherwise unfair to one of the
parties. An intervener is in no worse a position
than a party who belatedly discovers some legal

(1) En << prenant >> des terres pour construire la
route d'hiver, la Couronne ne faisait que ce
que le traite 1'autorisaitafaire

La Cour d'appel federale a conclu a la majo-
rite qu' < [a] 1'exception des cas dans lesquels la
Couronne a pris des terres de mauvaise foi ou a
pris tant de terres qu'il ne reste aucun droit reel de
chasse, la prise de terres dans un but expressement
prevu dans le traite lui-meme ou dans un but ne-
cessairement implicite ne peut pas titre consideree
comme une atteinte au droit de chasse issu du trai-
te >> (par. 18).

L'argument fonde sur les << droits de la
Couronne >> a ete presente pour la premiere fois de-
vant la Cour d'appel federale par le procureur ge-
neral de l'Alberta qui agissait a titre d'intervenant.
La ministre intimee a informe la Cour d'appel fe-
derale que, meme si elle ne contestait pas cet argu-
ment, << [elle] ne se fondait tout simplement pas sur
cette question >> (par. 3). Soulevant une objection
preliminaire, les Mikisew affirment qu'il n'est pas
permis a un intervenant < d'elargir la portee des
questions en litige ou d'y ajouter quoi que ce soit >> :
R. c. Morgentaler, [1993] 1 R.C.S. 462, p. 463. Il
n'etait done pas loisible a la Cour d'appel federale
(ou a notre Cour) de trancher l'affaire en se fondant
sur cet argument.

a) Objection preliminaire : le procureur ge-
neral de l'Alberta a-t-il outrepasse le role
d'un intervenant?

En toute deference, ce volet de 1'argument des
Mikisew est mal fonde. Dans leur demande de
controle judiciaire, les Mikisew ont fait valoir que
1'approbation ministerielle de la route d'hiver vio-
lait le Traite n° 8. La question de la violation est
au cceur de l'instance. Un intervenant peut tou-
jours presenter un argument juridique a 1'appui de
ce qu'il pretend titre la bonne conclusion juridique
a regard d'une question dont la Cour est regulie-
rement saisie pourvu que son argument juridique
ne fasse pas appel a des faits additionnels qui n'ont
pas ete prouves au proces, ou qu'il ne souleve pas
un argument qui est par ailleurs injuste pour rune
des parties. L'intervenant n'est pas plus mal place
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argument that it ought to have raised earlier in the
proceedings but did not, as in Lamb v. Kincaid
(1907), 38 S.C.R. 516, where Duff J. stated, at
p. 539:

A court of appeal, I think, should not give effect to such
a point taken for the first time in appeal, unless it be
clear that, had the question been raised at the proper
time, no further light could have been thrown upon it.

See also Athey v. Leonati, [1996] 3 S.C.R. 458, at
paras. 51-52.

Even granting that the Mikisew can fairly say
the Attorney General of Alberta frames the non-
infringement argument differently than was done
by the federal Minister at trial, the Mikisew have
still not identified any prejudice. Had the argument
been similarly formulated at trial, how could "fur-
ther light" have been thrown on it by additional evi-
dence? The historical record was fully explored at
trial. At this point the issue is one of the rules of
treaty interpretation, not evidence. It thus comes
within the rule stated in Performance Industries
Ltd. v. Sylvan Lake Golf & Tennis Club Ltd.,
[2002] 1 S.C.R. 678, 2002 SCC 19, that "[t]he Court
is free to consider a new issue of law on the appeal
where it is able to do so without procedural preju-
dice to the opposing party and where the refusal
to do so would risk an injustice" (para. 33). Here
the Attorney General of Alberta took the factual
record as he found it. The issue of treaty infringe-
ment has always been central to the case. Alberta's
legal argument is not one that should have taken
the Mikisew by surprise. In these circumstances it
would be intolerable if the courts were precluded
from giving effect to a correct legal analysis just
because it came later rather than sooner and from
an intervener rather than a party. To close our eyes
to the argument would be to "risk an injustice".

qu'une partie qui se rend tardivement compte
qu'elle aurait dli soulever un argument juridique
plus tot dans 1'instance mais qui ne 1'a pas fait,
comme ce fut le cas dans Lamb c. Kincaid (1907),
38 R.C.S. 516, oh le juge Duff a affirme ce qui suit,
A la p. 539 :

[TRADUCTION] Selon moi, un tribunal d'appel ne devrait
pas recevoir un tel argument souleve pour la premiere
fois en appel, a moms qu'il ne soit clair que, meme si
la question avait ete soulevee en temps opportun, elle
n'aurait pas ete eclaircie davantage.

Voir egalement Athey c. Leonati, [1996] 3 R.C.S.
458, par. 51-52.

Meme en admettant que les Mikisew puissent
i{ juste titre affirmer que le procureur general de
1'Alberta formule l'argument de l'absence de vio-
lation d'une maniere differente de celle employee
par la ministre federale en premiere instance, it
reste que les Mikisew n'ont etabli aucun prejudice.
Si l'argument avait ete formule de la meme ma-
niere au proces, en quoi aurait-il pu etre « eclairci
davantage » par des elements de preuve addition-
nels? Le dossier historique a ete etudie h fond au
proces. A ce stade-ci, la question releve des re-
gles d'interpretation des traites, non des regles de
preuve. Elie est done visee par la regle enoncee
dans 1'arret Performance Industries Ltd. c. Sylvan
Lake Golf & Tennis Club Ltd., [2002] 1 R.C.S.
678, 2002 CSC 19, selon laquelle < [i]l est loisi-
ble A la Cour, dans le cadre d'un pourvoi, d'exami-
ner une nouvelle question de droit dans les cas otI
elle peut le faire sans qu'il en resulte de prejudice
d'ordre procedural pour la partie adverse et oh son
refus de le faire risquerait d'entraIner une injus-
tice » (par. 33). En 1'espece, le procureur general
de 1'Alberta a pris le dossier factuel dans 1'etat oh
it se trouvait. La question de la violation du traite
est au cceur du litige depuis le debut. L'argument
juridique de 1'Alberta n'est pas de nature h prendre
les Mikisew par surprise. Dans ces circonstances,
on ne saurait tolerer que les tribunaux soient em-
peches de donner effet h une analyse juridique cor-
recte simplement parce qu'elle a ete presentee un
peu tard et par un intervenant plut$t que par une
partie. Fermer les yeux sur 1'argument « risquerait
d'entraIner une injustice >>.
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(b) The Content of Treaty 8

The "hunting, trapping and fishing" clause of
Treaty 8 was extensively reviewed by this Court
in Badger. In that case Cory J. pointed out that
"even by the terms of Treaty No. 8, the Indians'
right to hunt for food was circumscribed by both
geographical limitations and by specific forms of
government regulation" (para. 37). The members of
the First Nations, he continued, "would have un-
derstood that land had been `required or taken up'
when it was being put to a [visible] use which was
incompatible with the exercise of the right to hunt"
(para. 53).

[T]he oral promises made by the Crown's representa-
tives and the Indians' own oral history indicate that it
was understood that land would be taken up and oc-
cupied in a way which precluded hunting when it was
put to a visible use that was incompatible with hunting.
Turning to the case law, it is clear that the courts have
also accepted this interpretation and have concluded
that whether or not land has been taken up or occupied
is a question of fact that must be resolved on a case-by-
case basis. [para. 58]

While Badger noted the "geographic limitation"
to hunting, fishing and trapping rights, it did not
(as it did not need to) discuss the process by which
"from time to time" land would be "taken up"
and thereby excluded from the exercise of those
rights. The actual holding in Badger was that the
Alberta licensing regime sought to be imposed on
all aboriginal hunters within the Alberta portion of
Treaty 8 lands infringed Treaty 8, even though the
treaty right was expressly made subject to "regu-
lations as may from time to time be made by the
Government". The Alberta licensing scheme
denied to "holders of treaty rights as modified by
the [Natural Resources Transfer Agreement, 1930]
the very means of exercising those rights" (para.
94). It was thus an attempted exercise of regula-
tory power that went beyond what was reasonably
within the contemplation of the parties to the treaty
in 1899. (I note parenthetically that the Natural
Resources Transfer Agreement, 1930 is not at issue
in this case as the Mikisew reserve is vested in Her

b) Le contenu du Traite n° 8

La disposition du Traite n° 8 qui traite de « la
chasse au fusil, de la chasse au piege et de la
peche » a ete examinee en profondeur par notre
Cour dans Badger. Dans cette affaire, le juge Cory
a signale que « meme suivant les termes du Traite
n° 8, le droit des Indiens de chasser pour se nourrir
etait circonscrit par des limites geographiques et
des mesures specifiques de reglementation gouver-
nementale » (par. 37). Les membres de la premiere
nation, a-t-il ajoute, «comprenaient que des terres
etaient "requises ou prises" si elles etaient utilisees
a des fins [visibles] incompatibles avec 1'exercice du
droit de chasse » (par. 53).

[I]1 ressort des promesses verbales faites par les repre-
sentants de la Couronne et de l'histoire orale des Indiens
que ceux-ci comprenaient que des terres seraient pri-
ses et occupees d'une maniere qui les empecherait d'y
chasser, lorsqu'elles feraient l'objet d'une utilisation vi-
sible et incompatible avec la pratique de la chasse. Pour
ce qui est de la jurisprudence, it est evident que les tri-
bunaux ontsouscrit a cette interpretation et conclu que
la question de savoir si une terre est oui ou non prise ou
occupee est une question de fait, qui doit titre tranchee
au cas par cas. [par. 58]

Bien qu'il soit fait etat, dans l'arret Badger, des
« limites geographiques > circonscrivant les droits
de chasse, de peche et de piegeage, on n'y a pas
traite (puisque cela n'etait pas necessaire) du pro-
cessus par lequel << de temps a autre > des terres
seraient << prises > et donc soustraites h l'exercice
de ces droits. Selon la conclusion precisement tiree
dans l'arret Badger, le regime de delivrance de per-
mis de l'Alberta que l'on cherchait a imposer h tous
les chasseurs autochtones se trouvant sur les terres
de l'Alberta visees par le Traite n° 8 violait ce trai-
te, meme si le droit issu du traite etait expressement
subordonne a [TRADUCTION] << tels reglements qui
pourront titre faits de temps A autre par le gouver-
nement o. Le regime de delivrance de permis de
l'Alberta privait les << personnes qui sont titulaires
de droits issus de traite modifies par la Convention
[sur le transfert des ressources naturelles de 1930]
des moyens memes d'exercer ces droits » (par.
94). On avait ainsi tente d'exercer un pouvoir de
reglementation qui allait au-delh de ce qu'avaient
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Majesty in Right of Canada. Paragraph 10 of the
Agreement provides that after-created reserves
"shall thereafter be administered by Canada in the
same way in all respects as if they had never passed
to the Province under the provisions hereof")

The Federal Court of Appeal purported to fol-
low Badger in holding that the hunting, fishing and
trapping rights would be infringed only "where the
Crown has taken up land in bad faith or has taken
up so much land that no meaningful right to hunt
remains" (para. 18). With respect, I cannot agree
with this implied rejection of the Mikisew pro-
cedural rights. At this stage the winter road is no
more than a contemplated change of use. The pro-
posed use would, if carried into execution, reduce
the territory over which the Mikisew would be en-
titled to exercise their Treaty 8 rights. Apart from
everything else, there would be no hunting at all
within the 200-metre road corridor. More broadly,
as found by the trial judge, the road would injuri-
ously affect the exercise of these rights in the sur-
rounding bush. As the Parks Canada witness, Josie
Weninger, acknowledged in cross-examination:

Q: But roads, in effect, change the pattern of moose
and other wildlife within the Park and that's been
what Parks Canada observed in the past with re-
gards to other roads, correct?

A: It is documented that roads do impact. I would be
foolish if I said they didn't.

The Draft Environmental Assessment Report ac-
knowledged the road could potentially result in
a diminution in quantity of the Mikisew harvest
of wildlife, as fewer furbearers (including fish-
er, muskrat, marten, wolverine and lynx) will be
caught in their traps. Second, in qualitative terms,
the more lucrative or rare species of furbearers
may decline in population. Other potential impacts

raisonnablement presvu les signataires du traits en
1899. (Je signale en passant que la Convention sur
le transfert des ressources naturelles de 1930 n'est
pas en cause en 1'espece puisque la reserve Mikisew
appartient a la Couronne du chef du Canada. Le
paragraphs 10 de la Convention prr voit que les re-
serves cress;es ultesrieurement « seront dans la suite
administreses par le Canada de la meme manure h
tous esgards que si elles n'estaient jamais passtes h la
province en vertu des dispositions des pressentes ».)

La Cour d'appel fesde vale entendait suivre Parfet
Badger en concluant qu'il n'est porte atteinte aux
droits de chasse, de peche et de piegeage que dans
les << cas dans lesquels la Couronne a pris des terres
de mauvaise foi ou a pris tant de terres qu'il ne reste
aucun droit reel de chasse >> (par. 18). En toute defe-
rence, je ne peux souscrire h ce rejet implicate des
droits de nature procesdurale des Mikisew. A ce
stade-ci, la route d'hiver n'est rien de plus qu'un
projet de changement d'utilisation. L'utilisation
proposee, si elle est mise en oeuvre, resduirait le ter-
ritoire sur lequel les Mikisew peuvent exercer leurs
droits issus du Traits 0 ° 8. Essentiellement, it n'y
aurait plus du tout de chasse dans le corridor routier
de 200 metres. De facon plus gesnesrale, comme 1'a
conclu la juge de premiere instance, la route nui-
rait a 1'exercice de ces droits dans la foret environ-
nante. Comme 1'a reconnu Josie Weninger, tesmoin
de Pares Canada, en contre-interrogatoire :

[TRADUCTION]

Q: Mais dans les faits, les routes modifient les habitu-
des des orignaux et des autres animaux sauvages
dans le part, et c'est ce que Parts Canada a consta-
tes auparavant dans le cas d'autres routes, n'est-ce
pas?

R : On a constate que les routes ont des repercussions.
II serait absurde de pretendre le contraire.

Dans la version preliminaire du rapport devalua-
tion environnementale, on a reconnu que la route
pourrait entrainer une diminution quantitative des
re coltes fauniques des Mikisew du fait qu'il y aurait
moans d'animaux a fourrure (notamment le pt kan,
le rat musques, la martre, le carcajou et le lynx) dans
leurs pieges. Deuxiemement, sur le plan qualitatif,
la population des especes d'animaux a fourrure les
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include fragmentation of wildlife habitat, disrup-
tion of migration patterns, loss of vegetation, in-
creased poaching because of easier motor vehicle
access to the area and increased wildlife mortal-
ity due to motor vehicle collisions. While Haida
Nation was decided after the release of the Federal
Court of Appeal reasons in this case, it is appar-
ent that the proposed road will adversely affect the
existing Mikisew hunting and trapping rights, and
therefore that the "trigger" to the duty to consult
identified in Haida Nation is satisfied.

45 The Minister seeks to extend the dictum of
Rothstein J.A. by asserting, at para. 96 of her fac-
turn, that the test ought to be "whether, after the
taking up, it still remains reasonably practicable,
within the Province as a whole, for the Indians to
hunt, fish and trap for food [to] the extent that they
choose to do so" (emphasis added). This cannot
be correct. It suggests that a prohibition on hunt-
ing at Peace Point would be acceptable so long as
decent hunting was still available in the Treaty 8
area north of Jasper, about 800 kilometres distant
across the province, equivalent to a commute be-
tween Toronto and Quebec City (809 kilometres) or
Edmonton and Regina (785 kilometres). One might
as plausibly invite the truffle diggers of southern
France to try their luck in the Austrian Alps, about
the same distance as the journey across Alberta
deemed by the Minister to be an acceptable fulfil-
ment of the promises of Treaty 8.

46 The Attorney General of Alberta tries a slight-
ly different argument, at para. 49 of his factum,
adding a de minimis element to the treaty-wide
approach:

In this case the amount of land to be taken up to
construct the winter road is 23 square kilometres out
of 44,807 square kilometres of Wood Buffalo National

plus precieuses ou les plus rares pourrait decliner.
Les autres repercussions possibles comprennent la
fragmentation des habitats fauniques, la perturba-
tion des habitudes migratoires, le deperissement de
la vegetation, 1'augmentation du braconnage parce
que le territoire est plus accessible par vehicule et
1'augmentation du nombre d'animaux toes par suite
de collisions. Alors que 1'affaire Nation Haida a
ete tranchee apres le prononce de la decision de la
Cour d'appel federate en 1'espece, it est manifeste
que le projet de route aura un effet prejudiciable
sur les droits de chasse et de piegeage existants
des Mikisew et que, par consequent, l'obligation
de consultation definie dans Nation Hai da devient

applicable >>.

La ministre cherche a etendre la portee de la re-
marque faite par le juge Rothstein en affirmant, au
par. 96 de son memoire, que le critere doit consister
a [TRADUCTION] « se demander si, apres la prise, it
demeure encore raisonnablement possible pour les
Indiens de pratiquer, dans l'ensemble de la province,
la chasse, la Oche et le piegeage de subsistance
autant qu'ils veulent le faire » (je souligne). Cela ne
saurait titre exact. Cette affirmation donne a penser
qu'une interdiction de chasser a Peace Point serait
acceptable des Tors qu'une chasse decente peut en-
core are pratiquee clans le secteur du Traite n° 8 qui
se trouve au nord de Jasper, soit a 1'autre extremite
de la province a environ 800 kilometres de distance,
ce qui equivaut a se deplacer de Toronto a Quebec
(809 kilometres) ou d'Edmonton a Regina (785 kilo-
metres). Autant demander aux cueilleurs de truffes
du sud de la France de tenter leur chance dans les
Alpes autrichiennes, ce deplacement couvrant envi-
ron la meme distance que la traversee de l'Alberta
que la ministre considere comme une facon accepta-
ble de tenir les promesses faites dans le Traite n° 8.

Au paragraphe 49 de son memoire, le procureur
general de 1'Alberta propose un argument legere-
ment different, ajoutant un element de minimis a
1'approche fondee sur 1'ensemble des terres visees
par le traite :

[TRADUCTION] En 1'espece, les terres qui doivent
titre prises pour construire la route d'hiver represen-
tent 23 kilometres carres des 44 807 kilometres carres
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Park and out of 840,000 square kilometres encom-
passed by Treaty No. 8. As Rothstein J.A. found, this is
not a case where a meaningful right to hunt no longer
remains.

The arguments of the federal and Alberta Crowns
simply ignore the significance and practicalities of
a First Nation's traditional territory. Alberta's 23
square kilometre argument flies in the face of the
injurious affection of surrounding lands as found
by the trial judge. More significantly for aborigi-
nal people, as for non-aboriginal people, location is
important. Twenty-three square kilometres alone is
serious if it includes the claimants' hunting ground
or trapline. While the Mikisew may have rights
under Treaty 8 to hunt, fish and trap throughout the
Treaty 8 area, it makes no sense from a practical
point of view to tell the Mikisew hunters and trap-
pers that, while their own hunting territory and trap-
lines would now be compromised, they are enti-
tled to invade the traditional territories of other
First Nations distant from their home turf (a sug-
gestion that would have been all the more imprac-
tical in 1899). The Chipewyan negotiators in 1899
were intensely practical people, as the Treaty 8
Commissioners noted in their report:

The Chipewyans confined themselves to asking ques-
tions and making brief arguments. They appeared to
be more adept at cross-examination than at speech-
making, and the Chief at Fort Chipewyan displayed
considerable keenness of intellect and much practical
sense in pressing the claims of his band.

Badger recorded that a large element of the Treaty
8 negotiations were the assurances of continuity in
traditional patterns of economic activity. Continuity
respects traditional patterns of activity and occupa-
tion. The Crown promised that the Indians' rights to
hunt, fish and trap would continue "after the treaty
as existed before it". This promise is not honoured
by dispatching the Mikisew to territories far from
their traditional hunting grounds and traplines.

qu'occupe le part national Wood Buffalo et des 840 000
kilometres carres vises par le Traite n° 8, Comore I's tilt
le juge Rothstein, it ne s'agit pas d'un cas ait t1 ne rerte
aucun droit reel de chasse.

Les arguments du gouvernement federal et de
1'Alberta ne tiennent tout simplement pas compte
de 1'importance et des aspects pratiques du terri-
toire traditionnel des premieres nations. L'argument
de 1'Alberta concernant les 23 kilometres carres est
contraire a 1'existence d'un effet prejudiciable sur
les terres environnantes a laquelle a conclu la juge
de premiere instance. Qui plus est, pour les peuples
autochtones, comme pour les peuples non autoch-
tones, le lieu importe. Une superficie de seulement
23 kilometres carres est importante si elle comprend
le territoire de chasse ou les lignes de piegeage des
demandeurs. Si le Traite n° 8 confere aux Mikisew
les droits de chasse, de Oche et de piegeage dans
tout le territoire vise par le traite, it n'est pas logique
d'un point de vue pratique de dire aux chasseurs et
trappeurs Mikisew que, bien que leurs propres ter-
ritoires de chasse et lignes de piegeage soient main-
tenant mis en peril, it leur est permis d'envahir les
territoires traditionnels d'autres premieres nations
loin de leur propre terrain (une suggestion qui aurait
ete encore plus irrealisable en 1899). Comme Pont
fait observer les commissaires du Traite n° 8 dans
leur rapport, les negociateurs chipewyans etaient,
en 1899, des gens tits pratiques :

[TRADUCTION] Les Chipewyans se confinent a poser
des questions et a les discuter brievement. Its paraissent
plus pones a contre-interroger qu'a faire des discours,
et le chef au Fort Chipewyan a fait preuve d'une vive in-
telligence et de beaucoup de sens pratique en presentant
les pretentions de sa bande.

Dans Badger, on a note qu'un element important des
negotiations du Traite n° 8 tenait aux assurances de
continuite des modes traditionnels d'activite econo-
mique. La continuite respecte les modes d'activite
et d'occupation traditionnels. La Couronne a promis
aux Indiens que leurs droits de chasse, de Oche
et de piegeage leur apporteraient [TRADUCTION]

apres le traite les memes moyens qu'auparavant »
de gagner leur vie. Ce n'est pas honorer cette pro-
messe que d'expedier les Mikisew dans des territoi-
res eloignes de leurs territoires de chasse et de leurs
lignes de piegeage traditionnels.
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What Rothstein J.A. actually said at para. 18 is
as follows:

With the exceptions of cases where the Crown has
taken up land in bad faith or has taken up so much land
that no meaningful right to hunt remains, taking up
land for a purpose express or necessarily implied in the
treaty itself cannot be considered an infringement of
the treaty right to hunt. [Emphasis added.]

The "meaningful right to hunt" is not ascertained
on a treaty-wide basis (all 840,000 square kilo-
metres of it) but in relation to the territories over
which a First Nation traditionally hunted, fished
and trapped, and continues to do so today. If the
time comes that in the case of a particular Treaty 8
First Nation "no meaningful right to hunt" remains
over its traditional territories, the significance of
the oral promise that "the same means of earning
a livelihood would continue after the treaty as ex-
isted before it" would clearly be in question, and a
potential action for treaty infringement, including
the demand for a Sparrow justification, would be a
legitimate First Nation response.

(c) Unilateral Crown Action

There is in the Minister's argument a strong ad-
vocacy of unilateral Crown action (a sort of "this
is surrendered land and we can do with it what we
like" approach) which not only ignores the mu-
tual promises of the treaty, both written and oral,
but also is the antithesis of reconciliation and mu-
tual respect. It is all the more extraordinary given
the Minister's acknowledgment at para. 41 of her
factum that "[i]n many if not all cases the gov-
ernment will not be able to appreciate the effect a
proposed taking up will have on the Indians' exer-
cise of hunting, fishing and trapping rights without
consultation."

The Attorney General of Alberta denies that
a duty of consultation can be an implied term of
Treaty 8. He argues:

Le juge Rothstein a en fait affirme ceci au
par. 18 :

A 1'exception des cas dins lesquels la Couronne a
pris des terres de mauvaise foi ou a pris tant de ter-
resqu'ilne reste aucun droit reel de chasse, la prise
de terres dans un but expressement prevu dans le traite
lui-meme ou dans un but necessairement implicite ne
peut pas etre consider&e comme une atteinte au droit de
chasse issu du traite. [Je souligne]

Le « droit reel de chasse » n'est pas etabli en fonc-
tion de toutes les terres visees par le traite (la totalite
des 840 000 kilometres carres) mais par rapport aux
territoires sur lesquels les premieres nations avaient
1'habitude de chasser, de Ocher et de pieger, et sur
lesquels elles le font encore aujourd'hui. S'il advenait
que pour une premiere nation signataire du Traite
n° 8 en particulier, it ne reste < aucun droit reel de
chasse » sur ses territoires traditionnels, l'impor-
tance de la promesse verbale qu'ils [TRADUCTION]

auraient apt-es le traite les memes moyens qu'aupa-
ravant de gagner leur vie > serait clairement remise
en question, et la premiere nation aurait raison de
repondre par une action en violation du traite corn-
portant une demande de justification selon le critere
enonce dans 1'arret Sparrow.

c) Action unilaterale de la Couronne

L'argument de la ministre renferme un ar-
dent plaidoyer en faveur de 1'action unilaterale de
la Couronne (une approche du genre « it s'agit de
terres cedees et nous pouvons en faire ce que nous
voulons ») qui non seulement fait fi des promes-
ses reciproques, tant verbales qu'ecrites, faites lors
de la signature du traite, mais qui constitue egale-
ment 1'antithese de la reconciliation et du respect
mutuel. Cela est d'autant plus surprenant que la mi-
nistre a reconnu, an par. 41 de son memoire, que
[TRADUCTION] « [d]aps la plupart, voire la totalite,
des cas, le gouvernement n'est pas en mesure d'ap-
precier 1'effet qu'aura une prise projetee sur l'exerci-
ce, par les Indiens, de leurs droits de chasse, de Oche
et de piegeage sans proceder une consultation.

Le procureur general de l'Alberta nie qu'il soit
possible d'inferer une obligation de consultation
des modalites du Traite n° 8. Selon lui :
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Given that a consultation obligation would mean that
the Crown would be required to engage in meaningful
consultations with any and all affected Indians, being
nomadic individuals scattered across a vast expanse of
land, every time it wished to utilize an individual plot
of land or change the use of the plot, such a require-
ment would not be within the range of possibilities of
the common intention of the parties.

The parties did in fact contemplate a difficult pe-
riod of transition and sought to soften its impact
as much as possible, and any administrative incon-
venience incidental to managing the process was
rejected as a defence in Haida Nation and Taku
River. There is no need to repeat here what was said
in those cases about the overarching objective of
reconciliation rather than confrontation.

(d) Honour of the Crown

The duty to consult is grounded in the honour
of the Crown, and it is not necessary for present
purposes to invoke fiduciary duties. The honour of
the Crown is itself a fundamental concept govern-
ing treaty interpretation and application that was
referred to by Gwynne J. of this Court as a trea-
ty obligation as far back as 1895, four years be-
fore Treaty 8 was concluded: Province of Ontario
v. Dominion of Canada (1895), 25 S.C.R. 434, at
pp. 511-12, per Gwynne J. (dissenting). While he
was in the minority in his view that the treaty ob-
ligation to pay Indian annuities imposed a trust on
provincial lands, nothing was said by the majority
in that case to doubt that the honour of the Crown
was pledged to the fulfilment of its obligations to
the Indians. This had been the Crown's policy as
far back as the Royal Proclamation of 1763, and is
manifest in the promises recorded in the report of
the Commissioners. The honour of the Crown ex-
ists as a source of obligation independently of trea-
ties as well, of course. In Sparrow, Delgamuukw
v. British Columbia, [1997] 3 S.C.R. 1010, Haida
Nation and Taku River, the "honour of the Crown"
was invoked as a central principle in resolving abo-
riginal claims to consultation despite the absence
of any treaty.

[TRADUCTION] $tant donne qu'une obligation de
consultation exigerait de la Couronne qu'elle procede
a une consultation reelle de tous les Indiens touches,
c'est-a-dire de tous les nomades disperses sur un vaste
territoire, chaque fois qu'elle entend utiliser une par-
celle de terrain ou en modifier 1'utilisation, une telle
exigence ne s'inscrirait pas dans la gamme des possibi-
lites prevues selon l'intention commune des parties.

Les parties ont effectivement prevu une periode
de transition difficile, et ont tente d'en attenuer le
plus possible les effets, et toute defense fondee sur
les inconvenients administratifs decoulant de la
gestion du processus a ad rejetee dans les arrets
Nation Ha iida et Taku River. Nul n'est besoin de re-
peter en 1'espece ce qui a ete dit dans ces areas au
sujet de 1'objectif primordial de reconciliation plu-
tot que de confrontation.

d) Honneur de la Couronne

L'obligation de consultation repose sur 1'honneur
de la Couronne, et it n'est pas necessaire pour les
besoins de l'espece d'invoquer les obligations de
fiduciaire. L'honneur de la Couronne est elle-meme
une notion fondamentale en matiere d'interpretation
et d'application des traites que le juge Gwynne de
notre Cour avait deja qualifiee d'obligation decou-
lant d'un traite en 1895, soit quatre ans avant la
conclusion du Traite n° 8 : Province of Ontario c.
Dominion of Canada (1895), 25 R.C.S. 434, p. 511-
512, le juge Gwynne (dissident). Mane si son opi-
nion, voulant que 1'obligation decoulant d'un traite
de verser des rentes aux Indiens cite une fiducie a
regard des terres provinciales, emit minoritaire, les
juges majoritaires n'ont rien dit clans cette affaire qui
permette de douter que 1'honneur de la Couronne
garantissait 1'execution de ses obligations envers les
Indiens. La Couronne en avait fait sa politique au
moins depuis la Proclamation myale de 1763, et
cette notion ressort clairement des promesses consi-
gnees dans le rapport des commissaires. L'honneur
de la Couronne existe egalement en tant que source
d'obligation independante des traites, bien entendu.
Dans les arrets Sparrow, Delgamuukw c. Colombie-

Britannique, [1997] 3 R.C.S. 1010, Nation Haida
et Taku River, 1'<< honneur de la Couronne N a ete
invoque a titre de principe central du reglement des
demandes de consultation des Autochtones, et ce,
meme en 1'absence d'un traite.
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It is not as though the Treaty 8 First Nations did
not pay dearly for their entitlement to honourable
conduct on the part of the Crown; surrender of the
aboriginal interest in an area larger than France is
a hefty purchase price.

(2) Did the Extensive Consultations With First
Nations Undertaken in 1899 at the Time
Treaty 8 Was Negotiated Discharge the
Crown's Duty of Consultation and Accom-
modation?

The Crown's second broad answer to the
Mikisew claim is that whatever had to be done was
done in 1899. The Minister contends:

While the government should consider the impact
on the treaty right, there is no duty to accommodate
in this context. The treaty itself constitutes the accom-
modation of the aboriginal interest; taking up lands, as
defined above, leaves intact the essential ability of the
Indians to continue to hunt, fish and trap. As long as
that promise is honoured, the treaty is not breached and
no separate duty to accommodate arises. [Emphasis
added.]

This is not correct. Consultation that excludes
from the outset any form of accommodation would
be meaningless. The contemplated process is not
simply one of giving the Mikisew an opportunity
to blow off steam before the Minister proceeds to
do what she intended to do all along. Treaty mak-
ing is an important stage in the long process of rec-
onciliation, but it is only a stage. What occurred at
Fort Chipewyan in 1899 was not the complete dis-
charge of the duty arising from the honour of the
Crown, but a rededication of it.

The Crown has a treaty right to "take up" surren-
dered lands for regional transportation purposes,
but the Crown is nevertheless under an obligation
to inform itself of the impact its project will have
on the exercise by the Mikisew of their hunting and
trapping rights, and to communicate its findings to
the Mikisew. The Crown must then attempt to deal

Ce n'est pas comme si les premieres nations si-
gnataires du Traite no 8 n'avaient pas paye chere-
ment leur droit a un comRortement honorable de la
part de la Couronne; la cession des interets autoch-
tones sur un territoire plus grand que la France
constitue un prixd'achat tits eleve.

(2) La tenue de vastes consultations aupres des
premieres nations au moment de la negocia-
tion du Traite n° 8 en 1899 a-t-elle libere la
Couronne de son obligation de consultation
et d'accommodement?

La deuxieme reponse generale de la Couronne a
la revendication des Mikisew est que ce qui devait
etre fait a ete fait en 1899. La ministre soutient ce
qui suit :

[TRADUCTION] Bien que le gouvernement doive te-
nir compte des incidences sur le droit issu du traite, it
n'existe aucune obligation d'accommodement dans ce
contexte. Le traitelui-meme constitue 1'accommode-
ment aux interets autochtones; la prise de terres, telle
qu'elle est definie ci-dessus, ne touche aucunement a la
capacite fondamentale des Indiens de continuer a chas-
ser, a pecher et a pieger. Dans la mesure cette pro-
messe est honoree, le traite n'est pas viole, et aucune
obligation d'accommodement distincte ne prend nais-
sance. [Je souligne.]

Cet argument n'est pas fonde. La consultation
qui exclurait des le depart toute forme d'accommo-
dement serait vide de sens. Le processus envisage
ne consiste pas simplement a dormer aux Mikisew
]'occasion de se defouler avant que la ministre fasse
ce qu'elle avait l'intention de faire depuis le debut.
La conclusion de traites est une etape importante
du long processus de reconciliation, mais ce n'est
qu'une etape. Ce qui s'est passe a Fort Chipewyan
en 1899 ne constituait pas un accomplissement par-
fait de ]'obligation decoulant de 1'honneur de la
Couronne, mais une reiteration de celui-ci.

Le traite accorde a la Couronne un droit de
prendre » des terres cedees a des fins de trans-

port regional, mais elle n'en est pas mains tenue de
s'informer de 1'effet qu'aura son projet sur 1'exer-
cice par les Mikisew de leurs droits de chasse et
de piegeage, et de leur communiquer ses constata-
tions. La Couronne doit alors s'efforcer de traiter
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with the Mikisew "in good faith, and with the in-
tention of substantially addressing" Mikisew con-
cerns (Delgamuukw, at para. 168). This does not
mean that whenever a government proposes to do
anything in the Treaty 8 surrendered lands it must
consult with all signatory First Nations, no matter
how remote or unsubstantial the impact. The duty
to consult is, as stated in Haida Nation, triggered
at a low threshold, but adverse impact is a mat-
ter of degree, as is the extent of the Crown's duty.
Here the impacts were clear, established and de-
monstrably adverse to the continued exercise of the
Mikisew hunting and trapping rights over the lands
in question.

In summary, the 1899 negotiations were the first
step in a long journey that is unlikely to end any
time soon. Viewed in light of the facts of this case,
we should qualify Badger's identification of two
inherent limitations on Indian hunting, fishing and
trapping rights under Treaty 8 (geographical limits
and specific forms of government regulation) by a
third, namely the Crown's right to take up lands
under the treaty, which itself is subject to its duty
to consult and, if appropriate, accommodate First
Nations' interests before reducing the area over
which their members may continue to pursue their
hunting, trapping and fishing rights. Such a third
qualification (not at issue in Badger) is fully justi-
fied by the history of the negotiations leading to
Treaty 8, as well as by the honour of the Crown as
previously discussed.

As stated at the outset, the honour of the Crown
infuses every treaty and the performance of every
treaty obligation. Treaty 8 therefore gives rise to
Mikisew procedural rights (e.g., consultation) as
well as substantive rights (e.g., hunting, fishing and
trapping rights). Were the Crown to have barrelled
ahead with implementation of the winter road with-
out adequate consultation, it would have been in

avec les Mikisew « de bonne foi, dans l'intention
de tenir compte 'tenement » de leurs preoccupa-
tions (Delgamuukw, par. 168). Cela ne signifie pas
que le gouvernement doit consulter toutes les pre-
mieres nations signataires du Traite n° 8 chaque
fois qu'il se propose de faire quelque chose sur les
terres cedees visees par ce traite, meme si 1'effet
est peu probable ou peu important. L'obligation
de consultation, comme it est precise dans 1'arret
Nation Ha iida, est vite declenchee, mais l'effet pre-
judiciable, comme l'etendue de 1'obligation de la
Couronne, est une question de degre. En l'espece,
les effets etaient clairs, demontres et manifeste-
ment prejudiciables a l'exercice ininterrompu des
droits de chasse et de piegeage des Mikisew sur les
terres en question.

En resume, les negociations menees en 1899
constituaient la premiere etape d'un long voyage
qui n'est pas a la veille de se terminer. A la lumiere
des faits de la presente affaire, nous devons ajou-
ter aux deux restrictions inherentes aux droits de
chasse, de Oche et de piegeage que le Traite n° 8
accorde aux Indiens qui ont ete degagees dans 1'ar-
ret Badger (limites geographiques et mesures spe-
cifiques de reglementation gouvernementale), une
troisieme restriction, soit le droit pour la Couronne
de prendre des terres aux termes du traite, un droit
qui est lui-meme assujetti h ]'obligation de tenir
des consultations et, s'il y a lieu, de trouver des
accommodements aux interets des premieres na-
tions avant de reduire le territoire sur lequel leurs
membres peuvent continuer a exercer leurs droits
de chasse, de Oche et de piegeage. Comme nous
1'avons vu, cette troisieme restriction (qui n'etait
pas en cause dans Badger) est tout a fait justifiee
par 1'historique des negociations qui ont mene a la
signature du Traite n° 8 ainsi que par 1'honneur de
la Couronne.

Comme je l'ai affirme an debut, l'honneur de la
Couronne impregne chaque traite et I'execution de
chaque obligation prevue au traite. En consequence,
le Traite n° 8 est h l'origine des droits de nature pro-
cedurale des Mikisew (p. ex. la consultation) ainsi
que de leurs droits substantiels (p. ex. les droits de
chasse, de Oche et de piegeage). Si la Couronne
avait fonce pour mettre en ceuvre le projet de route
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violation of its procedural obligations, quite apart
from whether or not the Mikisew could have estab-
lished that the winter road breached the Crown's
substantive treaty obligations as well.

Sparrow holds not only that rights protected by
s. 35 of the Constitution Act, 1982 are not abso-
lute, but also that their breach may be justified by
the Crown in certain defined circumstances. The
Mikisew rights under Treaty 8 are protected by s.
35. The Crown does not seek to justify in Sparrow-
terms shortcomings in its consultation in this case.
The question that remains, therefore, is whether
what the Crown did here complied with its obliga-
tion to consult honourably with the Mikisew First
Nation.

(3) Was the ProcessFollowedby theMinister
Through Parks CanadainThis Case Suf-
ficient?

Where, as here, the Court is dealing with a pro-
posed "taking up" it is not correct (even if it is con-
cluded that the proposed measure if implemented
would infringe the treaty hunting and trapping
rights) to move directly to a Sparrow analysis. The
Court must first consider the process by which the
"taking up" is planned to go ahead, and whether
that process is compatible with the honour of the
Crown. If not, the First Nation may be entitled to
succeed in setting aside the Minister's order on the
process ground whether or not the facts of the case
would otherwise support a finding of infringement
of the hunting, fishing and trapping rights.

I should state at the outset that the winter road
proposed by the Minister was a permissible pur-
pose for "taking up" lands under Treaty 8. It is obvi-
ous that the listed purposes of "settlement, mining,
lumbering" and "trading" all require suitable trans-
portation. The treaty does not spell out permissi-
ble "other purposes" but the term should not be
read restrictively: R. v. Smith, [1935] 2 W.W.R. 433

d'hiver sans consultation adequate, elle aurait viole
ses obligations procedurales, outre le fait que les
Mikisew auraient peut-etre pu etablir que la route
d'hiver violait en plus les obligations substantielles
que le traite impose a la Couronne.

Selon l'arret Sparrow, non seulement les droits
proteges par fart. 35 de la Loi constitutionnelle de
1982 ne sont pas absolus, mais leur violation peut
etre justifiee par la Couronne danscertaines cir-
constances precises. Les droits que le Traite no 8
confere aux Mikisew sont proteges par Part. 35. La
Couronne ne cherche pas a justifier ausens de Par-
rot Sparrow les lacunes de sa consultation en l'es-
p8ce. Il reste donc a repondre a Ia question de savoir
si, dans les mesures qu'elle a prises, la Couronne a
respecte son obligation de consulter honorablement
la Premiere nation Mikisew.

(3) Le processussuivienl'espece parlaminis-
tre, par l'intermediaire deParesCanada,
etait-it suffisant?

Danslescas ou, comme en l'espr ce, la Cour est
en presence d'une < prise > projetee, it n'est pas
indique (meme si on a conclu que la mesure envi-
sagee, si elle etait miseen oeuvre, porterait atteinte
aux droits de chasse et de piegeage issus du traite)
de passer directement a une analyse fondee sur
l'arret Sparrow. La Cour doit d'abord examiner le
processus selon lequel la << prise » doit se faire, et
se demander si ce processus est compatible aver
1'honneur de la Couronne. Darts la negative, la
premiere nation peat obtenir 1'annulation de l'or-
donnance de la ministre en se fondant sur le motif
relatif au processus, peu importe que les faits de
1'affaire justifient par ailleurs une conclusion que
les droits de chasse, de Oche et de piegeage ont ete
violes.

Je precise d'entree de jeu que la construction de
la route d'hiver proposee par la ministre est une
fin qui lui permettait de << prendre » des terres aux
termes du Traite n° 8. II est evident que les fins
[TRADUCTION] << d'etablissements, de mine, d'ope-
rations forestieres » et de [TRADUCTION] << com-

merce >> necessitent toutes un transport convenable.
Le traite ne definit pas les [TRADUCTION] << autres
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(Sask. C.A.), at pp. 440-41. In any event, as not-
ed earlier, the opening recital of Treaty 8 refers to
"travel".

The question is whether the Minister and her staff
pursued the permitted purpose of regional trans-
portation needs in accordance with the Crown's
duty to consult. The answer turns on the particu-
lars of that duty shaped by the circumstances here.
In Delgamuukw, the Court considered the duty
to consult and accommodate in the context of an
infringement of aboriginal title (at para. 168):

In occasional cases, when the breach is less serious or
relatively minor, it will be no more than a duty to dis-
cuss important decisions that will be taken with respect
to lands held pursuant to aboriginal title. Of course,
even in these rare cases when the minimum acceptable
standard is consultation, this consultation must be in
good faith, and with the intention of substantially ad-
dressing the concerns of the aboriginal peoples whose
lands are at issue. In most cases, it will be significantly
deeper than mere consultation. Some cases may even
require the full consent of an aboriginal nation, particu-
larly when provinces enact hunting and fishing regula-
tions in relation to aboriginal lands. [Emphasis added.]

In Haida Nation, the Court pursued the kinds of
duties that may arise in pre-proof claim situations,
and McLachlin C.J. used the concept of a spectrum
to frame her analysis (at paras. 43-45):

At one end of the spectrum lie cases where the claim
to title is weak, the Aboriginal right limited, or the po-
tential for infringement minor. In such cases, the only
duty on the Crown may be to give notice, disclose in-
formation, and discuss any issues raised in response to
the notice... .

At the other end of the spectrum lie cases where
a strong prima facie case for the claim is estab-
lished, the right and potential infringement is of high

objets » qui permettent de prendre des terres, mais
cette expression ne doit pas recevoir une interpre-
tation restrictive : R. c. Smith, [1935] 2 W.W.R. 433
(C.A. Sask.), p. 440-441. Quoi qu'il en soit, comme
je l'ai dejh mentionne, on parle de « voyages >> dans
le preambule du Traite n° 8.

La question est de savoir si la ministre et son
personnel ont tente de parvenir h la fin autorisee
que constituent les besoins en matiere de transport
regional en respectant l'obligation de consultation
de la Couronne. La reponse depend du contenu de
cette obligation, lequel est tributaire des circons-
tances de 1'espece. Dans l'arret Delgamuukw, la
Cour a examine 1'obligation de consultation et d'ac-
commodement dans le contexte d'une atteinte au
titre aborigene (par. 168) :

Occasionnellement, lorsque le manquement est moins
grave ou relativement mineur, it ne s'agira de rien de
plus que la simple obligation de discuter des decisions
importantes qui seront prises au suet des terres d€te-
nues en vertu d'un titre aborigene. Evidemment, meme
dans les rares cas oh la norme minimale acceptable est
la consultation, celle-ci doit etre menee de bonne foi,
dans ('intention de tenir compte reellement des preoccu-
pations des peuples autochtones dont les terres sont en
leu. Dans la plupart des cas, 1'obligation exigera beau-
coup plus qu'une simple consultation. Certaines situa-
tions pourraient mane exiger t'obtention du consente-
ment d'une nation autochtone, particulierement lorsque
des provinces prennent des reglements de chasse et de
peche visant des territoires autochtones. [Je souligne.]

Dans 1'arret Nation Haiida, la Cour a examine les
types d'obligations qui peuvent decouler de diffe-
rentes situations dans le contexte de revendications
non encore prouvees, et la juge en chef McLachlin
a utilise la notion de continuum comme fondement
de son analyse (par. 43-45) :

A une extremite du continuum se trouvent les cas otl
la revendication de titre est peu solide, le droit ances-
tral limite ou le risque d'atteinte faible. Dans ces cas,
les seules obligations qui pourraient incomber h la
Couronne seraient d'aviser les interesses, de leur corn-
muniquer des renseignements et de discuter avec eux
des questions soulevees par suite de 1'avis.. .

A 1'autre extremite du continuum on trouve les cas
oh la revendication repose sur une preuve h premiere
vue solide, oh le droit et 1'atteinte potentielle sont d'une
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significance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep
consultation, aimed at finding a satisfactory interim
solution, may be required. While precise require-
ments will vary with the circumstances, the consulta-
tion required at this stage may entail the opportunity to
make submissions for consideration, formal participa-
tion in the decision-making process, and provision of
written reasons to show that Aboriginal concerns were
considered and to reveal the impact they had on the
decision. This list is neither exhaustive, nor mandatory
for every case.. .

Between these two extremes of the spectrum just de-
scribed, will lie other situations. Every case must be
approached individually. Each must also be approached
flexibly, since the level of consultation required may
change as the process goes on and new information
comes to light. The controlling question in all situa-
tions is what is required to maintain the honour of the
Crown and to effect reconciliation between the Crown
and the Aboriginal peoples with respect to the interests
at stake. . [Emphasis added.]

The determination of the content of the duty to
consult will, as Haida Nation suggests, be gov-
erned by the context. One variable will be the spe-
cificity of the promises made. Where, for example,
a treaty calls for certain supplies, or Crown pay-
ment of treaty monies, or a modern land claims
settlement imposes specific obligations on aborig-
inal peoples with respect to identified resources,
the role of consultation may be quite limited. If
the respective obligations are clear the parties
should get on with performance. Another contex-
tual factor will be the seriousness of the impact
on the aboriginal people of the Crown's proposed
course of action. The more serious the impact
the more important will be the role of consulta-
tion. Another factor in a non-treaty case, as Haida
Nation points out, will be the strength of the abo-
riginal claim. The history of dealings between
the Crown and a particular First Nation may also
be significant. Here, the most important contex-
tual factor is that Treaty 8 provides a framework
within which to manage the continuing changes in
land use already foreseen in 1899 and expected,
even now, to continue well into the future. In that
context, consultation is key to achievement of the

haute importance pour Ies Autochtones et oh le risque
de prejudice non indemnisable est eleve. Dans de tels
cas, ii peuts'averernecessaire de tenir une consultation
approfondie en vue de trouver une solution provisoire
acceptable. Quoique les exigences precises puissent
varier selon les circonstances, la consultation requise
a cette etape pourrait comporter la possibilite de pre-
senter des observations, la participation officielle a la
prise de decisions et la presentation de motifs montrant
que les preoccupations des Autochtones ont ete prises
en compte et precisant quelle a ete l'incidence de ces
preoccupations sur la decision. Cette liste n'est pas ex-
haustive etne dolt pas necessairement titre suivie clans
chaque cas.. .

Entre les deux extremites du continuum dealt prece-
demment, on rencontrera d'autres situations. Il faut pro-
ceder au cas par cas. II faut egalement faire preuve de
souplesse, car le degre de consultation necessaire pent
varier a mesure que se deroule le processus et que de
nouveaux renseignements sont mis an jour. La question
decisive clans routes les situations consiste a determi -
ner ce qui est necessaire pour preserver 1'honneur de to
Couronne et pour concilier les interets de la Couronne
et ceux des Autochtones. . [Je souligne.]

Comme 1'indique l'arret Nation Haida, la deter-
mination du contenu de 1'obligation de consulta-
tion sera fonction du contexte. La specificite des
promesses faites sera une des variables prises en
compte. Si, par exemple, un traite exige la fourni-
ture de biens ou le paiement de sommes d'argent
par is Couronne, ou si une entente recente sur les
revendications territoriales impose aux Autochtones
des obligations specifiques relativement a des res-
sources donnees, l'importance de la consultation
peut titre assez limitee. Si les obligations respec-
tives sont claires, les parties devraient les execu-
ter. Un autre facteur contextuel sera la gravite de
I'incidence qu'auront sur le peuple autochtone les
mesures que propose la Couronne. Plus la mesure
aura d'incidence, plus la consultation prendra de
l'importance. S'il n'y a pas de traitd, la solidite de
la revendication autochtone sera un autre facteur,
comme le signale 1'arret Nation Haida. L'historique
des relations entre la Couronne et une premiere
nation pent aussi titre un facteur important. En I'es-
pece, le facteur contextuel le plus important est le
fait que le Traite n° 8 offre un cadre permettant
de gerer les changements constants a 1'utilisation
des terres deja prevus en 1899 et qui, on le sait
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overall objective of the modern law of treaty and
aboriginal rights, namely reconciliation.

The duty here has both informational and re-
sponse components. In this case, given that the
Crown is proposing to build a fairly minor win-
ter road on surrendered lands where the Mikisew
hunting, fishing and trapping rights are expressly
subject to the "taking up" limitation, I believe the
Crown's duty lies at the lower end of the spectrum.
The Crown was required to provide notice to the
Mikisew and to engage directly with them (and not,
as seems to have been the case here, as an after-
thought to a general public consultation with Park
users). This engagement ought to have included
the provision of information about the project ad-
dressing what the Crown knew to be Mikisew in-
terests and what the Crown anticipated might be
the potential adverse impact on those interests. The
Crown was required to solicit and to listen care-
fully to the Mikisew concerns, and to attempt to
minimize adverse impacts on the Mikisew hunting,
fishing and trapping rights. The Crown did not dis-
charge this obligation when it unilaterally declared
the road realignment would be shifted from the re-
serve itself to a track along its boundary. I agree on
this point with what Finch J.A. (now C.J.B.C.) said
in Halfway River First Nation, at paras. 159-60:

The fact that adequate notice of an intended decision
may have been given does not mean that the require-
ment for adequate consultation has also been met.

The Crown's duty to consult imposes on it a positive
obligation to reasonably ensure that aboriginal peoples
are provided with all necessary information in a timely
way so that they have an opportunity to express their
interests and concerns, and to ensure that their repre-
sentations are seriously considered and, wherever pos-
sible, demonstrably integrated into the proposed plan of
action. [Emphasis added.]

maintenant, vont se poursuivre encore longtemps,
Dans ce contexte, la consultation est un facteur cle
pour parvenir h la reconciliation, 1'objectif global
du droit moderne des traites et des droits autoch-
tones.

L'obligation en l'espece comporte des elements
informationnels et des elements de solution. Dans
cette affaire, etant donne que la Couronne se pro-
pose de construire une route d'hiver relativement
peu importante sur des terres ccrdees oit les droits
de chasse, de Oche et de piegeage des Mikisew
sont expressement assujettis h la restriction de la
« prise >>, j'estime que l'obligation de la Couronne
se situe plutot au bas du continuum. La Couronne
devait aviser les Mikisew et nouer un dialogue di-
rectement avec eux (et non, comme cela semble
avoir ete le cas en l'espece, apres coup lorsqu'une
consultation publique generale a ete tenue aupres
des utilisateurs du parc). Ce dialogue aurait dQ
comporter la communication de renseignements
sur le projet traitant des interets des Mikisew
connus de la Couronne et de 1'effet prejudiciable
que le projet risquait d'avoir, selon elle, sur ces in-
terets. La Couronne devait demander aux Mikisew
d'exprimer leurs preoccupations et les ecouter at-
tentivement, et s'efforcer de reduire au minimum
les effets prejudiciables du projet sur les droits de
chasse, de peche et de piegeage des Mikisew. Elie
n'a pas respecte cette obligation lorsqu'elle a de-
clare unilateralement que le trace de la route se-
rait deplace de la reserve elle-meme h une bande de
terre a la limite de celle-ci. Sur ce point, je souscris

l'opinion exprimee par le juge Finch (maintenant
Juge en chef de la C: B.) dans Halfway River First
Nation, par. 159-160 :

[TRADUCTION] Ce n'est pas parce qu'on a donne un avis
suffisant d'une decision envisagee qu'on a aussi respec-
te i'exigence de la consultation suffisante.

L'obligation de consultation de la Couronne lui im-
pose le devoir concret de veiller raisonnablement a ce
que les Autochtones disposent en temps utile de toute
l'information necessaire pour avoir la possibilite d'ex-
primer leurs interets et leurs preoccupations, et de faire
en sorte que leurs observations sont prises en conside-
ration avec serieux et, lorsque c'est possible, sont inte -
grees d'une facon qui puisse se demontrer dans le plan
d'action propose. [Je souligne.]
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It is true, as the Minister argues, that there is
some reciprocal onus on the Mikisew to carry their
end of the consultation, to make their concerns
known, to respond to the government's attempt to
meet their concerns and suggestions, and to try to
reach some mutually satisfactory solution. In this
case, however, consultation never reached that
stage. It never got off the ground.

Had the consultation process gone ahead, it
would not have given the Mikisew a veto over the
alignment of the road. As emphasized in Haida
Nation, consultation will not always lead to ac-
commodation, and accommodation may or may
not result in an agreement. There could, howev-
er, be changes in the road alignment or construc-
tion that would go a long way towards satisfying
the Mikisew objections. We do not know, and the
Minister cannot know in the absence of consulta-
tion, what such changes might be.

The trial judge's findings of fact make it clear
that the Crown failed to demonstrate an "`intention
of substantially addressing (Aboriginal) concerns'

. through a meaningful process of consultation"
(Haida Nation, at para. 42). On the contrary, the
trial judge held that

[i]n the present case, at the very least, this [duty to
consult] would have entailed a response to Mikisew's
October 10, 2000 letter, and a meeting with them to
ensure that their concerns were addressed early in the
planning stages of the project. At the meetings that were
finally held between Parks Canada and Mikisew, a de-
cision had essentially been made, therefore, the meet-
ing could not have been conducted with the genuine in-
tention of allowing Mikisew's concerns to be integrated
with the proposal. [para.154]

The trial judge also wrote:

... it is not consistent with the honour of the Crown, in
its capacity as fiduciary, for it to fail to consult with a

Il est vrai, comme le pretend la ministre, que les
Mikisew ont l'obligation reciproque de faire leur
part en matiere de consultation, de faire eormaltre
leurs preoccupations, de supporter les efforts du
gouvernement en vue de tenir compte de leurs pre-
occupations et suggestions, et de tenter de trouver
une solution mutuellement satisfaisante. En 1'es-
pece, cependant, la consultation n'a jamais atteint
ce stade. Elie n'a jamais pris son essor.

Le processus de consultation, s'il avait suivi son
cours, n'aurait pas confere aux Mikisew un droit
de veto sur le trace de la route. Commeon le souli-
gne dans l'arret Nation Ha^da, la consultation n'en-
traine pas toujours un accommodement, et 1'ac-
commodement ne se traduit pas toujours par une
entente. On aurait toutefois peut-titre pu apporter
au trace ou a la construction de la route des modi-
fications qui permettraient de repondre, clans une
large mesure, aux objections des Mikisew. Nous ne
savons pas ce que pourraient titre ces modifications
et, en l'absence de consultation, la ministre ne peut
pas le savoir non plus.

II ressort clairement des conclusions de fait de
la juge de premiere instance que la Couronne n'a
pas reussi a demontrer qu 'elle avait o "l'intention
de tenir compte reellement des preoccupations (des
Autochtones)" [...] dans le cadre d'un veritable
processus de consultation > (Nation Ha iida, par.
42). Au contraire, la juge de premiere instance a
estime que,

[e]n l'espece, it aurait donc au moins fallu r€pondre a
la lettre des Mikisews du 10 octobre 2000 et rencontrer
ceux-ci pour prendre leurs preoccupations en conside-
ration au debut de la planification du projet. Lorsque des
rencontres ont finalement eu lieu entre Pares Canada et
les Mikisews, la decision etait pour ainsi dire prise, et
elles ne pouvaient donc se tenir dans l'intention verita-
ble de permettre la prise en compte de leurs preoccupa-
tions. [par. 154]

La juge de premiere instance a egalement ecrit
ceci :

...1'honneur de la Couronne, en sa qualite de fiduciaire,
ne saurait permettre qu'une decision portant atteinte a
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First Nation prior to making a decision that infringes on
constitutionally protected treaty rights. [para. 157]

I agree, as did Sharlow J.A., dissenting in the
Federal Court of Appeal. She declared that the mit-
igation measures were adopted through a process
that was "fundamentally flawed" (para. 153).

In the result I would allow the appeal, quash
the Minister's approval order, and remit the winter
road project to the Minister to be dealt with in ac-
cordance with these reasons.

V. Conclusion

Costs are sought by the Mikisew on a solicitor
and client basis but there are no exceptional cir-
cumstances to justify such an award. The appeal
is therefore allowed and the decision of the Court
of Appeal is set aside, all with costs against the re-
spondent Minister in this Court and in the Federal
Court of Appeal on a party and party basis. The
costs in the Trial Division remain as ordered by the
trial judge.

Appeal allowed with costs.

Solicitors for the appellant: Rath & Co., Prid-
dis, Alberta.

Solicitor for the respondent Sheila Copps, Min-
ister of Canadian Heritage: Attorney General of
Canada, Vancouver.

Solicitors for the respondent the Thebacha Road
Society: Ackroyd Piasta Roth & Day, Edmonton.

Solicitor for the intervener the Attorney Gen-
eral for Saskatchewan: Attorney General for Sas-
katchewan, Regina.

Solicitor for the intervener the Attorney Gen-
eral of Alberta: Attorney General of Alberta,
Edmonton.

Solicitors for the intervener the Big Island
Lake Cree Nation: Woloshyn & Company,
Saskatoon.

des droits issus de traite et jouissant d'une protection
constitutionnelle soit prise sans que la Premiere nation
concernee soit consultee. [par. 157]

Comme la juge Sharlow, dissidente en Cour
d'appel federale, je suis de cet avis. Cette derniere
a affirme que les mesures d'attenuation avaient ete
elaborees par suite d'un processus qui etait « fon-
damentalement vicie N (par. 153).

En definitive, je suis d'avis d'accueillir le pour-
voi, d'annuler 1'ordonnance d'approbation de la mi-
nistre et de lui renvoyer le dossier du projet de route
d'hiver pour qu'elle prenne une decision conforme
aux presents motifs.

V. Conclusion

Les Mikisew ont demande les depens sur une
base avocat-client, mais aucune circonstance ex-
ceptionnelle ne justifie cette demande. En conse-
quence, le pourvoi est accueilli et la decision de
la Cour d'appel federale est annulee, le tout avec
depens entre parties contre la ministre intimee
dans notre Cour et dans la Cour d'appel federale.
L'ordonnance relative aux depens rendue par la juge
en Section de premiere instance est maintenue.

Pourvoi accueilli avec depens.

Procureurs de l'appelante : Rath & Co.,
Priddis, Alberta.

Procureur de l'intimee Sheila Copps, ministre
du Patrimoine canadien : Procureur general du
Canada, Vancouver.

Procureurs de l'intimee Thebacha Road So-
ciety : Ackroyd Piasta Roth & Day, Edmonton.

Procureur de l'intervenant le procureur general
de la Saskatchewan : Procureur general de la Sas-
katchewan, Regina.

Procureur de l'intervenant le procureur gene-
ral de l'Alberta : Procureur general de l'Alberta,
Edmonton.

Procureurs de l'intervenante la Nation crie
de Big Island Lake : Woloshyn & Company,
Saskatoon.
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Solicitors for the intervener the Lesser Slave
Lake Indian Regional Council: Donovan & Co.,
Vancouver.

Solicitors for the intervener the Treaty 8 First
Nations of Alberta: Cook Roberts, Victoria.

Solicitors for the intervener the Treaty 8 Tribal
Association: Woodward & Co., Victoria.

Solicitor for the intervener the Blueberry River
First Nations: Thomas R. Berger, Vancouver.

Solicitors for the intervener the Assembly of
First Nations: Pitblado, Winnipeg.

Procureurs de l'intervenant Lesser
Lake Indian Regional Council : Donovan c
Vancouver.

Procureurs de l'intervenante les Premier
tions de l'Alberta signataires du Traite n° 8 :
Roberts, Victoria.

Procureurs de l'intervenante Treaty 8
Association : Woodward & Co., Victoria.

Procureur de l'intervenante les Premier
tions de Blueberry River : Thomas R. I
Vancouver.

Procureurs de l'intervenante l'Assembli
Premieres Nations : Pitblado, Winnipeg.





July 19, 2000

COMPREHENSIVE CLAIMS POLICY AND STATUS OF CLAIMS

ISSUE

What is the federal government's policy for the negotiation of comprehensive claims
and the status of claims in Canada?

BACKGROUND

A federal policy for the settlement of Aboriginal land claims was established in 1973.
The policy divides claims into two broad categories - specific and comprehensive.

Comprehensive land claims are based on the assertion of continuing Aboriginal title to
lands and natural resources. The federal policy stipulates that land claims may be
negotiated with Aboriginal groups in areas where claims to Aboriginal title have not
been addressed by treaty or through other legal means.

The federal government has, however, accepted a limited number of claims for
negotiation as comprehensive claims in areas affected by treaties. The claims of the
Dene and Metis in Treaties 8 and 11 within the Northwest Territories were accepted for
negotiation on the basis that the land provisions of the treaties had not been
implemented. Claims from Treaty 8 and Douglas Treaty First Nations in British
Columbia have also been accepted for negotiation within the British Columbia Treaty
Commission process on the basis that it is necessary to negotiate consistent new
relationships with Aboriginal groups in that province, particularly with respect to
resource management.

The thrust of the 1973 Comprehensive Claims Policy, which was reaffirmed in 1981,
was to exchange claims to undefined Aboriginal rights for a clearly defined package of
rights and benefits set out in a settlement agreement. Section 35 of the Constitution
Act, 1982 recognizes and affirms Aboriginal and treaty rights that now exist or that may
be acquired by way of land claim agreements.

Significant amendments to the Comprehensive Claims Policy were announced in
December 1986, following an extensive period of consultation with Aboriginal and other
groups. The revised policy improved the negotiation process, allowed for greater
flexibility in land tenure, and provided a clearer definition of the topics for negotiation.
These changes have contributed to the achievement of settlements in recent years.
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The 1986 Comprehensive Land Claims Policy allows for the retention of Aboriginal
rights on land which Aboriginal people will hold following the conclusion of a claim
settlement, to the extent that such rights are not inconsistent with the settlement
agreement.

Under the Government of Canada's 1995 Inherent Right Policy, self-government
arrangements may be negotiated simultaneously with lands and resources as part of
comprehensive claims agreements. The Government of Canada is prepared, where
the other parties agree, to constitutionally protect certain aspects of self-government
agreements as treaty rights within the meaning of section 35 of the Constitution Act,
1982. Self-government arrangements may be protected under section 35 as part of
comprehensive land claim agreements.

In the provinces, most of the lands and resources that are the subject of comprehensive
claim negotiations are under provincial jurisdiction. Moreover, by establishing certainty
of title to lands and resources, claims settlements benefit the provinces. It is the
position of the federal government that provincial governments must participate in
negotiations and contribute to the provision of benefits to Aboriginal groups.

On September 25, 1990, the federal government announced that the process for the
negotiation of comprehensive claims would be expanded. The previous six-claim limit
on the number of negotiations which could be undertaken at one time was eliminated.

Fourteen claims have been settled, the most recent being those of the seven Yukon
First Nations and the Nisga'a Agreement.

In Gathering Strength--Canada's Aboriginal Action Plan announced on January 7, 1998,
the Government of Canada affirmed that treaties, both historic and modem, will
continue to be a key basis for the future relationship between Aboriginal people and the
Crown.

A summary of the status of comprehensive land claims settled and those currently in
negotiation is attached.
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STATUS OF COMPREHENSIVE CLAIMS

SETTLED CLAIMS .

Fourteen comprehensive claim agreements have been signed since the announcement
of the federal government's claims policy in 1973. These are:

The James Bay and Northern Quebec Agreement (1975);

• The Northeastern Quebec Agreement (1978);

The Inuvialuit Final Agreement (1984);

• The Gwich'in Agreement (1992);

• The Nunavut Land Claims Agreement (1993);

• The Sahtu Dene and Metis Agreement (1994);

• The Nisga'a Agreement (2000);

Seven Yukon First Nation Final Agreements based on the Council for Yukon Indians
Umbrella Final Agreement (1993) and corresponding Self-Government Agreements for:

• The Vuntut Gwich'in First Nation (1995);

• The First Nation of Nacho Nyak Dun (1995);

• The Teslin Tlingit Council (1995);

• The Champagne and Aishihik First Nations (1995);

• The Little Salmon/Carmacks First Nation (1997); and

• The Selkirk First Nation (1997).

• The Tr'ondek Hwech'in First Nation (1998)
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DESCRIPTION OF SETTLED CLAIMS

JAMES BAY AND NORTHERN QUEBEC AGREEMENT (QUEBEC)

Area Claimed:

	

Over 1,165,286 square kilometres of land. This includes the
land ceded to Quebec in the boundary extensions of 1898
and 1912 (Nouveau Quebec), as well as the offshore islands
(NWT).

Current Population:

	

12,103 Cree and 8,643 Inuit

This was the first settled comprehensive claim. The final agreement was signed in
1975, and came into effect in 1977.

Under the agreement the Cree received 5,544 km2 and the Inuit 8,151 km2 in Category I
lands, 69,995 km2 (Cree) and 81,596 km2 (Inuit) in Category II lands, and over 1 million
km2 in shared Category III lands.

The settlement provided for $135 million (1975 dollars) for the Cree and $90 million
(1975 dollars) for the Inuit, which has been paid in full; full harvesting rights over
150,000 square kilometres; participation in an environmental and social protection
regime; an income security program for hunters and trappers; and self-government
under the Cree-Naskapi (of Quebec) Act and the Kativik Act (Government of Quebec).
Implementation Agreement was signed in 1990 between Canada and the Inuit.

NORTHEASTERN QUEBEC AGREEMENT (QUEBEC)

Area Claimed:

	

Same as the Cree claimed in the James Bay and Northern
Quebec Agreement (JBNQA)

Current Population:

	

660 Naskapi

This agreement was signed in 1978 and amended the James Bay and Northern
Quebec Agreement to integrate the Naskapi.

It provided the Naskapi people with $9 million, as well as settlement lands, rights and
benefits equivalent to the JBNQA. Implementation Agreement was signed in 1990
between Canada and the Naskapi.
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INUVIALUIT AGREEMENT (N.W.T.)

Settlement area:

	

435,000 square kilometres in the Mackenzie Delta, Beaufort
Sea and Amundsen Gulf area of the Northwest Territories.

Current Population:

	

2,500 Inuvialuit

The Inuvialuit claim was accepted for negotiation on May 13, 1976, and the final
agreement, signed in June 1984, was effective July 1984. The settlement provided the
Inuvialuit with approximately 91,000 square kilometres of land (of which 13,000 square
kilometres includes mineral rights); and includes a financial component of $152 million
(1984 dollars) and a one time payment of $10 million to an economic enhancement
fund and $7.5 million to a social development fund. It also includes wildlife harvesting
rights, socio-economic initiatives, and participation in wildlife and environmental
management.

DENE AND METIS CLAIMS (N.W.T.)

In 1976 and 1977, Canada accepted comprehensive claims from the Dene and Metis of
the Mackenzie Valley in the Northwest Territories (NWT). Negotiation of a joint
Dene/Metis claim began in 1981. An agreement was initialled by negotiators in April
1990. In July 1990, the Dene and Metis at their assemblies voted not to proceed with
ratification of the agreement. The Gwich'in and Sahtu Dene and Metis did not agree
with this action and withdrew from the Dene/Metis negotiating group; they requested
regional settlements. In November 1990, the government discontinued negotiation of
the Dene/Metis claim and authorized the negotiation of separate regional settlements,
based on the April 1990 agreement, with any of the five Dene and Metis regions that
might request it.

GWICH'IN AGREEMENT (N.W.T.)

Settlement area:

	

57,000 square kilometres in the Mackenzie Delta Region of
the Northwest Territories; and a "primary use area" in the
Yukon

Current Population:

	

approximately 2300

The Gwich'in of the Mackenzie Delta Region were the first Dene and Metis group to
negotiate a regional comprehensive claim. Their final agreement was signed on April
22, 1992, and came into effect in December 1992.



_6_

The settlement provided the Gwich'in with 16,264 square kilometres of land in the
Northwest Territories, 4,299 square kilometres of which includes mineral rights, and
1,554 square kilometres of Tetlit Gwich'in Yukon Land in the Yukon; $75 million (1990$)
over 15 years; a share of resource royalties from the Mackenzie Valley; guaranteed
wildlife harvesting rights; and participation in decision-making bodies dealing with
renewable resources, land use planning, environmental impact and assessment review,
and land and water use regulation.

THE NUNAVUT LAND CLAIMS AGREEMENT

Settlement area:

	

1.9 million square kilometres in Nunavut
Current Population:

	

19,000 Inuit

This claim represents the largest comprehensive claim settlement in Canada. The
settlement provides the Inuit with approximately 351,000 square kilometres of land (of
which 37,000 square kilometres includes mineral rights); $1.17 billion ($580 million in
1989 dollars plus interest) in financial benefits over 14 years; a share of resource
royalties; guaranteed wildlife harvesting rights; and participation in decision-making
bodies dealing with wildlife, land use planning, screening and review of environmental
impact of developments and regulation of water use.

A political accord was signed by the federal and territorial governments and the TFN on
October 30, 1992. The accord outlines the powers of and timing for the creation of a
Nunavut Territorial Government. A referendum dealing with the boundary of the
proposed new territory was approved by a majority of residents of the N.W.T. Both the
Nunavut Land Claims Agreement Act (Bill C-133) and an Act to divide the N.W.T. and
create the Territory of Nunavut (Bill C-132) were passed in June 1993.

On April 30, 1996, Iqaluit was officially declared the future capital of Nunavut. In a
plebiscite held on December 11, 1995, residents voted 60.2 percent in favour of Iqualuit
as their future capital. On April 1, 1999, the map of Canada changed with the creation
of the new territory of Nunavut. The Government of Nunavut will be highly
decentralized to respond to the needs of its 28 communities. The people of Nunavut
have recently elected its 19 representatives. Paul Okalik has been elected as its first
Premier.
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SAHTU DENE AND METIS AGREEMENT (N.W.T.)

Settlement area:

	

280,278 square kilometres in the Mackenzie Valley and
Great Bear Lake region of the Northwest Territories

Current Population:

	

approximately 2,400

The Sahtu Dene and Metis were the second Dene and Metis group to seek a regional
comprehensive land claim. Their final agreement was signed on September 6, 1993
and came into effect on June 23, 1994.

The settlement provided the Sahtu Dene and Metis with 41,437 square kilometres of
land (of which 1,813 square kilometres includes mineral rights); $75 million (1990$)
over 15 years; a share of resource royalties from the Mackenzie Valley; guaranteed
wildlife harvesting rights; and participation in decision-making bodies dealing with
renewable resources, land use planning, environmental impact assessment and review,
and land and water use regulation.

NISGA'A CLAIM (B.C.)

AIP signed March 22, 1996
Date accepted: 1976
Population: 6,000

Canada began negotiating with the Nisga'a Tribal Council in 1976, well before the
establishment of the British Columbia Treaty Commission (BCTC) process.
Negotiations continued on a bilateral basis until British Columbia formally joined the
process in 1990. In 1991 the three parties signed a framework agreement which
identified the topics for substantive negotiation toward the Agreement-in-Principle (AIP).
Between 1992 and the present, the parties have conducted over 500 consultation
meetings and public events concerning the Nisga'a negotiations.
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An AIP was signed on March 22, 1996, forming the basis for the first modern-day treaty
in British Columbia. On August 4, 1998, the parties initialled the final agreement. The
Agreement calls for a payment to the Nisga'a of $190 million in cash and the
establishment of a Nisga'a Central Government with ownership of and self-government
over approximately 2000 square kilometres of land in the Nass River Valley. The
agreement also outlines the Nisga'a ownership of surface and subsurface resources on
Nisga'a lands and spells out entitlements to Nass River salmon stocks and wildlife
harvests. The Nisga'a voted in support of ratification of the Nisga'a Final Agreement on
November 6 and 7, 1998. The Nisga'a Final Agreement Act, was introduced in the

B.C. Legislature on November 30, 1998 and received Royal Assent on April 26, 1999.
The Final Agreement was signed by representatives of the Nisga'a Tribal Council and
B.C. on April 27, 1999 and by the Minister of Indian Affairs and Northern Development
on May 4, 1999. Federal ratifying legislation, Bill C-9, received Royal Assent on April
13, 2000.

COUNCIL FOR YUKON INDIANS (CYI) AGREEMENT (YUKON)

Area claimed:

	

whole of Yukon Territory
Date accepted:

	

1973
Population:

	

approximately 8,000 Indians

On May 29, 1993, the federal government, the Yukon government, and the CYI signed
an Umbrella Final Agreement (UFA) and Final Agreements with four Yukon First
Nations (YFNs): the Vuntut Gwitchin First Nation; the First Nation of the Nacho Nyak
Dun; the Champagne and Aishihik First Nations; and the Teslin Tlingit Council. The
UFA establishes the basis for the negotiation of individual settlements with each of the
fourteen YFNs. It also provides for the negotiation of self-government Agreements with
Yukon First Nations. Self-Government Agreements were also signed with the four First
Nations on May 29, 1993.

The Settlement and Self-Government Legislation was introduced into Parliament on
May 31, 1994 and received Royal Assent on July 7, 1994. The Surface Rights
Legislation received Royal Assent on December 15, 1994. All three acts came into
force concurrently on February 14, 1995.

On July 21, 1997, Final and Self-Government Agreements were signed with Little
Salmon/Carmacks (LSCFN) and Selkirk First Nations (SFN). The agreements for both
LSCFN and SFN came into effect on October 1, 1997.
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On July 16, 1998, Final and Self-Government Agreements and Implementation Plans
were signed with Tr'ondek Hwech'in in Dawson City. The agreements provide the
Tr'ondek Hwech'in with the ability to retain 2,598 square kilometres of settlement land,
of which 1,554 square kilometres includes fee simple ownership of mines and minerals.
The Tr'ondek Hwech'in will also retain its two reserves as lands within the meaning of
Section 91(24) of the Constitution Act. The Final Agreement also provides the Tr'ondek
Hwech'in with cash compensation of $29.3 million (1998 dollars) to be paid out over 15
years through annual installments of $3.192 million. The agreements came into effect
on September 15, 1998.

The final agreements provide the seven YFNs (approximately 4,000 beneficiaries) with
settlement land of 27,299 square kilometres (approximately 5.6 percent of the land
mass of the Yukon), of which 18,130 square kilometres include ownership of mines and
minerals. This is their share of the total settlement lands for all YFNs, which will
amount to 41,595 square kilometres, of which 25,900 square kilometres includes mines
and minerals. The seven YFNs will receive financial benefits of $137,468,620 (1989
dollars) to be paid out in 15 annual installments, as their share of the total
$242,673,000 (1989 dollars) for all YFNs. In addition, these YFNs will benefit from
rights in the management of national parks and wildlife areas, specific rights for fish and
wildlife harvesting, and economic and employment opportunities.

On March 28, 2000 Cabinet ratified a continuation of the current mandate with changes
for a two year period to finalize the remaining seven outstanding Yukon First Nation
Agreements. The "new" mandate provides an extension of indexation of financial
amounts, loan refinancing as of March 31/00 and the ability for the Minister to return for
necessary instructions to address the unique governance provisions for Kwanlin Dun
and Kaskas, once they are determined. It is hoped that four Agreements may be
concluded with the remaining Yukon First Nations within the next year. with some
sooner based on current states of completion.

The White River First Nation initialled the Final and Self-Government Agreements on
April 16, 1999. They have suspended their ratification vote pending review of the
current mandate.

After hearing the renewed federal mandate details in March 2000, Carcross Tagish First
Nation suspended its negotiations. Major issues centre around land quantum, loan
repayment requirement, and taxation provisions. Carcross Tagish First Nation
challenged Canada's interpretation of the Umbrella Final Agreement Section 87 tax
exemption termination in Federal Court and was not successful. It has since appealed
the decision to the Federal Court of Appeal.
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CLAIMS IN NEGOTIATION

DOGRIB TREATY 11 CLAIM (N.W.T.)

Area claimed:

	

210,000 square kilometres in the North Slave region of the
Northwest Territories

Date accepted:

	

Fall 1992
Population:

	

3,000

Land claim negotiations started in January 1994. In August 1995, the federal Inherent
Right Policy was released - the policy stated that self-government arrangements could
be negotiated as part of comprehensive claims agreements. The land claim
negotiations were paused while a joint land claim and self-government mandate was
sought.

The Dogrib Framework Agreement was signed in August 1996.

The new mandate to negotiate a land claim and self-government AIP was approved in
April 1997.

The AIP was signed in Behcho Ko (Rae), NWT, on January 7, 2000.

Target date for the coming into effect of the Dogrib Agreement is January 2002.

Until the Dogrib Agreement comes into effect, two interim agreements are in place.
The Interim Land Withdrawal Agreement ensures that no new mining rights can be
granted in approximately 13,000 square kilometres of land surrounding the four Dogrib
communities. The Interim Measures Agreement provides the Dogrib Treaty 11 Council
with representation in the government processes which regulate land and water uses in
their traditional territory.

TREATY 8 DENE (N.W.T.)

Treaty 8 Dene (N'dilo, Dettah, Lutsel K'e, and Deninu Kue First Nations) are members
of the Akaitcho Territory Tribal Corporation and were formerly part of the Dene-Metis
Agreement of April 1990.
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From 1992 to 1996, the Akaitcho Dene First Nations (DFN) were pursuing a Treaty
Land Entitlement settlement, in part to avoid the extinguishment clause in
comprehensive claims settlements. These talks were unsuccessful, and in November
1996, representatives of Akaitcho DFN (including the Chiefs of N'dilo, Dettah, Lutsel
K'e, and Deninu Kue First Nations), the Government of the Northwest Territories and
the federal government participated in an interest-based exploratory workshop.

A Chief Federal Negotiator was appointed in February 1997 and all three parties began
negotiation on a Framework Agreement to guide negotiation of a comprehensive claim
and self-government agreement. These negotiations ceased when the Chiefs walked
away from the table on May 26, 1999 in protest over having the Government of the
Northwest Territories sign the Framework Agreement.

A new Chief Federal Negotiator, John Gill, was appointed in January 2000 to finalize
the Framework Agreement and to determine if there is enough common ground to
proceed with negotiations. Since the appointment of John Gill, the Framework
Agreement has been finalized and will be signed by the three parties on July 25, 2000.

ATIKAMEKW AND MONTAGNAIS CLAIMS (QUEBEC)

Area claimed:

	

700,000 square kilometres in Quebec and Labrador
Date accepted:

	

1979
Population:

	

19,528 (12 communities)

The Atikamekw and Montagnais Claim (AMC) was accepted in 1979 and a Framework
Agreement was signed in 1988.

Since 1994, Canada and Quebec have negotiated with three separate groups:
1) I'Assemblee Mamu Pakatatau Mamit; 2) le Conseil Tribal Mamuitun; 3) le Conseil de
la Nation Atikamekw.

Three Innu communities are not presently at the negotiation table:
a) Matimekush-Lac John (Schefferville); b) Uashat mak Mani-Utenam (Sept-Iles); and
c) Natashquan.

Starting in March, 1999, the negotiations with the Mamuitun Tribal Council and the
Mamu Pakatatau Assembly focussed on the development of a Common Approach
including the key elements which would serve as a base of negotiation of the
Agreement in Principle. These elements included land entitlement, traditional activities,
resource sharing, self government, land quantum, taxation provisions and financial
quantum.
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The acceptance of a Common Approach was announced on July 6, 2000.

On June 13, 2000, the Mamu Pakatatau Assembly presented their Common Approach
at a press conference in Ottawa, which has been analysed by Quebec and Canada and
should become the object of negotiations and result in a common document amongst
the three parties.

A) Other communities:

In March 1999, the Montagnais de Natashquan (population 794) withdrew
its mandate from the Assemblee Mamu Pakatatau Mamit.

In September 1998, the Montagnais of Uashat mak Mani-Utenam
(population 3,148) temporarily withdrew from the Conseil Tribal Mamuitun
to consult their population on future participation in negotiations.

The Montagnais of Matimekush Lac-John have never participated at any
negotiation table (population 759).

B) The Atikamekw submitted their proposal in January 1996. On September 11,
1997, a Political Protocol was signed between the governments of Quebec and
Canada and the Conseil de la Nation Atikamekw (population 5,224). Tripartite
negotiations are presently being pursued on the basis of their AIP proposal with
both governments. Since June 1999, negotiators have been working on territory
and traditional activities clauses. The objective is to reach an AIP in the year
2001.
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MAKIVIK CLAIM - OFFSHORE (N.W.T.) AND LABRADOR (ONSHORE AND
OFFSHORE)

Area claimed:

	

Offshore area adjacent to Quebec and Labrador, and inland
northeast Labrador.

Date accepted:

	

1992 (N.W.T. portion) and 1993 (Labrador portion)
Population:

	

8,800

In 1974 Canada agreed to negotiate with the Inuit of Northern Quebec, represented by
Makivik Corporation, with respect to certain offshore islands along the coast of Quebec
in Nunavut. Following the announcement of the 1986 Comprehensive Claims Policy,
the claim was considerably revised and accepted again in January, 1992 (Nunavut
portion) and June 1993 (Labrador portion). It now includes the offshore islands and
offshore areas along the coast of northern Quebec and Labrador, and an inland area in
northern Labrador. A framework agreement was signed in August 1993. The
government of the Nunavut participates as part of the federal government negotiating
team for the N.W.T. portion. In 1998, Parties reached agreement on core issues on the
Nunavut portion. In February 1999, Parties started negotiations of the Labrador
portion.

However, Makivik filed on October 12, 1999 an action before the Federal Court of
Canada with respect to their interests in Labrador. Makivik allege that the Minister
breached his constitutional duties towards the Nunavik Inuit by conducting treaty
negotiations with them while at the same time advancing the treaty process with the
Labrador Inuit Association (LIA) for the same area. Government of Canada is currently
assessing the impact of the litigation upon the negotiations in Labrador. In the
meantime negotiations continue as usual.

LABRADOR INUIT ASSOCIATION (LIA) CLAIM (NFLD. AND LABRADOR)

Area claimed:

	

coast line, interior, and offshore of northern Labrador
Date accepted

	

1978
Population

	

5,000 Inuit and Native settlers

A framework agreement setting out the scope, process, topics, and parameters for
negotiation was signed in November 1990, by the LIA and the Governments of Canada,
and Newfoundland and Labrador (Newfoundland).

Although negotiations were discontinued in May 1992, Canada returned to the
negotiating table in December 1993, fulfilling a commitment made in the Aboriginal
Policy of the Liberal Plan for Canada. In 1994, a major deposit of nickel, copper and
cobalt was discovered at Voisey' Bay. This prompted the parties to commence fast-
track negotiations in St. John's in September 1996. In October 1997, senior officials
and negotiators for each of the three parties met in Ottawa, and a document was
initialled which provided the basis for an AIP.
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In December 1998, negotiators reached a verbal agreement on all aspects of the AIP.
After undergoing a technical review, extensive legal drafting, and the approval by
principles for each of the parties, the AIP was initialled by the negotiators on May 10,
1999. The LIA held a ratification vote by its membership on the AIP on July 26, 1999,
and voted approximately 80% in support of the initialled AIP. The land selection
process has commenced. Once land selection has been completed, first
Newfoundland, and then Canada, will take the AIP to their respective cabinets for
ratification. Once ratified by all three parties, the AIP will become the basis for final
negotiations.

INNU NATION CLAIM (NFLD. AND LABRADOR)

Area claimed:

	

Central Labrador and Quebec lower north shore
Date accepted:

	

1978
Population:

	

1,600 (500 Naskapi, 1,100 Montagnais)

Land Claim:

In 1978 Canada conditionally accepted the Innu land claim for negotiation, subject to
the participation of the Newfoundland and Labrador government and the completion of
a land use and occupancy study by the Innu. These stipulations were fulfilled in 1991
and formal tripartite negotiations began in July of that year.

On March 29, 1996, a Land Claim Framework Agreement was signed by all parties. In
November 1997, the Innu submitted a workplan to fast track negotiations. In early
1998, all parties agreed to an accelerated negotiation process.

Favourable progress towards an AIP was made until January 1999, when negotiations
were suspended after the Innu pulled out of discussions on Voisey's Bay and Lower
Churchill developments. In an attempt to resolve the deadlock, a meeting occurred
between Premier Tobin and Innu representatives in February 1999. As a result of this
meeting, the Innu presented Canada and Newfoundland with a list of the ten major land
claim issues. Negotiations resumed in April 1999, with a focus on the resolution of
these outstanding issues.

More recently, negotiations have centred around cash compensation and land quantum
issues. In June 1999, the Innu were presented with Newfoundland's land quantum
offer and Canada's cash compensation offer. In June 2000, the Innu provided the
provincial and federal governments with a counter-offer. To date, Newfoundland has
indicated that the Innu's counter offer is not acceptable. Canada is still reviewing the
Innu proposal.

Following the present pace, it is expected that an AIP on land claims will be reached by
December 2000, with an anticipated Final Agreement in 2002.
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Self-government:

Beginning in May 1996, self-government negotiations were initiated between the Innu
Nation, Canada and Newfoundland. These negotiations were undertaken in tandem
with the comprehensive land claim negotiations which had begun in 1991. An
accelerated negotiation process allowed for the ratification of an Innu Government
Framework Agreement on February 11, 1997.

As the Innu were already involved in discussions with Newfoundland regarding the
devolution of policing and social services, it was decided that these issues should be
the first to be addressed at self-government negotiations. With a commitment by all
parties to accelerated negotiations in 1998, many of the key issues within the
Administration of Justice and Programs and Services chapters have been addressed
and these drafts are near completion.

Following the present pace of negotiations, it is expected that an AIP on
self-government will be reached by August 2002 with a Final Agreement expected in
2004.

November 24th 1999 Interim Measures A.I.P.:

On November 24 th , 1999, Canada, Newfoundland and Labrador and the Innu signed an
Agreement-in-Principle on Interim Measures as a means to provide the Innu with the
appropriate tools to address the various issues currently affecting their communities.
The Agreement represents a series of interim steps providing the Innu with additional
control over programs and services within their communities until the completion of land
claims and self-government agreements. It provides for the transfer of provincial Crown
lands to Canada, the establishment of aboriginal policing, costs and eventual transfer of
control over education and the establishment of appropriate governance arrangements
for the Innu.

Since the signing of the AIP, an interdepartmental working group has been established
with officials from DIAND (headquarters and Atlantic Region) Solicitor General of
Canada, Public Works and Government Services Canada and Natural Resources
Canada to develop and review options for implementing the various components of the
Agreement.

To date, the process for the transfer of land of both Innu communities (Sheshatshiu and
Natuashish) has begun. Land surveys and tenure studies have been completed
allowing for the community boundaries to be determined. An Assets Condition Report
is underway and will be completed by the end of August. As part of this study an
environmental assessment of the community lands will be completed as well.
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With regards to policing, Solicitor General Canada, Newfoundland and the Innu Nation
have entered into tripartite discussion to develop a First Nation Policing Agreement.
This agreement will provide for the creation of policing service providing First Nations
officers, will facilitate the establishment of a satellite police facility within the two Innu
communities and will provide training of Innu persons to become police officers. This
step is recognized by all parties to be a temporary alternative until the establishment of
a Innu Nation police service under the self-government agreement.

Tripartite discussions are also being held in relation to education and governance.
Canada has proposed approaches to the other Parties for implementing these two
major components. To date, no agreement has been reached on an approach which is
acceptable to all Parties.

CLAIMS IN BRITISH COLUMBIA

In British Columbia (B.C.), the majority of First Nations have never signed or adhered to
treaties. As a result, governments established a tripartite British Columbia Claims Task
Force to make recommendations on resolving outstanding claims. The Claims Task
Force Report, released on July 3, 1991, contained 19 recommendations on how to
negotiate the settlement on the land question in B.C. A key recommendation was to
establish an arm's-length British Columbia Treaty Commission (BCTC) to facilitate and
monitor treaty negotiations and to allocate negotiation funding to B.C. Aboriginal
groups.

On September 21, 1992, the Government of Canada, the Province of British Columbia
and the First Nations Summit formally supported the establishment of the BCTC by
signing the BCTC Agreement. The BCTC was established on an interim basis by
provincial and federal Orders-in-Council on April 13 and 14, 1993 respectively, and by
Resolution of the Summit on April 5, 1993. On October 19, 1995 the federal
government introduced the BCTC legislation. Bill C107 received Royal Assent on
December 15, 1995.

The BCTC consists of five Commissioners: two nominated by the Summit; one
nominated by each of the federal and provincial governments; and a Chief
Commissioner chosen by all three Principals. The current Chief Commissioner is Mr.
Miles Richardson of the Haida Nation.

The BCTC is the "Keeper of the Process". Its main functions are to assess the
readiness of parties to begin negotiations, allocate negotiation funding to Aboriginal
groups, assist parties to obtain dispute resolution services at the request of all parties,
and monitor and report on the status of negotiations. The BCTC has also played a
useful role in reporting to the Principals on the impediments to the process. The treaty
negotiation process is open to all B.C. First Nations.
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On June 21, 1993, Canada and B.C. signed a Memorandum of Understanding on the
sharing of costs as well as roles and responsibilities for treaty settlements. This
provides a substantive basis for beginning new treaty negotiations in B.C. On June 29,
1993, the two governments created a cross-sectoral structure for joint third-party
consultation: the Treaty Negotiation Advisory Committee (TNAC). The role of the
TNAC is to provide policy and negotiating advice to governments on treaty-related
matters that may directly affect third parties.

The BCTC opened its doors in December 1993. To date, fifty-one First Nations (126
Indian bands), representing 70 percent of B.C.'s Aboriginal population, are negotiating
treaties. Of these, three are in early stages of negotiations, 10 are negotiating a
framework agreement, and 37 are negotiating an AIP. One table, Gitxsan Hereditary
Chiefs, remains in suspension.

40 First Nations have signed Framework Agreements. Of these, thirty-nine are
currently involved in AIP (Stage 4) negotiations. The Sechelt First Nation signed an
Agreement in Principle with Canada and British Columbia on April 16, 1999, and the
parties began negotiations on a Final Agreement shortly thereafter. In the past year,
federal and provincial negotiators have made AIP offers to five to five First Nations
(Sliammon, Gitanyow, Snuneymuxw, Ditidaht/Pacheedaht, In-SHUCK-ch N'Quat'qua.)
Several more offers are likely to be made before the end of the current fiscal year. The
Nisga'a Final Agreement, which came into effect on May 11, 2000, is the first modern
treaty in B.C. and the first treaty in Canada to incorporate both land claims and
constitutionally-protected self-government provisions.

Claims in British Columbia represent slightly more than half of the total number of
claims (both comprehensive and self-government) currently being negotiated across the
country.

CREES OF QUEBEC OFFSHORE ISLANDS CLAIM (N.W.T.)

In November 1974, Canada agreed to negotiate with the Crees of Quebec, as
represented by the Grand Council of the Crees of Quebec (GCCQ), respecting the
islands along the Quebec shore in James Bay and Hudson Bay. In July 1995 the five
James Bay Cree Chiefs involved in this claim and the Grand Chief formally requested
that negotiations begin. Preliminary discussions to set out the basis and the process
continuing the negotiations regarding the offshore in Hudson Bay and James Bay area
are taking place between Government and the Cree on regular basis. The Government
of Nunavut is also involved in these negotiations.
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OTHER CLAIMS

ALGONQUINS OF EASTERN ONTARIO LAND CLAIM (Algonquins of
Pikwakanagan (Golden Lake) Ontario)

Area claimed:

	

34,000 square kilometres on the Ontario side of the Ottawa
River Watershed.

Date accepted:

	

1992 (Ontario began negotiations in 1991)
Population:

	

approximately 3,500

The Algonquins of Pikwakanagan claim an area covered by an existing treaty, but have
never signed or benefited from a treaty with the Crown. Canada joined negotiations
already underway between Ontario and the Algonquins in December 1992, after having
reached an understanding with the Province on cost-sharing.

In August 1994, the negotiators for Canada, Ontario and the Algonquins of Eastern
Ontario signed a framework for negotiations.

On October 23, 1997 the Minister appointed Jean-Yves Assiniwi as the Chief Federal
Negotiator for the Algonquins of Eastern Ontario Claim. A new Ontario Chief
Negotiator, Brian Crane, was appointed by the province in February 1998.

Negotiations continue on a monthly basis on substantial issues that would form the
basis of a settlement.

OTHER PROCESSES

SOUTH SLAVE METIS TRIBAL COUNCIL (N.W.T.)

On November 7, 1990, Canada announced that it would negotiate regional claims with
the Dene and Metis of the five regions in the Mackenzie Valley on the basis of the April
9, 1990 agreement which was initialled but not accepted by the Dene/Metis leadership.

When the Treaty 8 Dene decided to pursue Treaty Land Entitlement, this left some of
the Metis who were originally included under the 1990 Dene/Metis Final Agreement
without a means to address their interests.

On March 18, 1994 former Minister Irwin advised the Metis Nation -NWT (MNNWT) that
he proposed to explore current options available to address their concerns and to
discuss the establishment of a process that would eventually lead to the resolution of
their concerns .
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Exploratory discussions on a Metis process to address the issues of land and economic
benefits and program and services began with the MNNWT in the spring of 1994. At
the request of the MNNWT, the exploratory discussions focussed on the South Slave
Metis Tribal Council (SSMTC). A framework agreement providing for the negotiation of
a land and resources package and then self-government negotiations was initialled by
the negotiators for the SSMTC, Government of the Northwest Territories (GNWT) and
Canada in January 1996 and signed on August 29, 1996. Formal negotiations toward
an agreement-in-principle began in May 1997.

The SSMTC, the GNWT and the federal government have initialled chapters on
Eligibility and Enrollment and Ratification.

A new Chief Federal Negotiator, Delia Opekokew, was appointed in March 2000 and
the SSMTC negotiations have recommenced.

SALT RIVER FIRST NATION (N.W.T.)

The Salt River First Nation had decided to negotiate independently of the other
members of the NWT Treaty No. 8 Tribal Council and is currently pursuing a Treaty
Land Entitlement (TLE) settlement. The SRFN officially presented their Treaty Land
Entitlement and compensation package to DIAND on June 23, 1999, and negotiations
are continuing.

DEH CHO FIRST NATIONS (N.W.T.)

Canada and the Deh Cho First Nations have agreed to enter into formal discussions
based on a two-staged approach. The first stage will see the negotiations of interim
measures, framework, and funding agreements. The second stage will encompass
negotiations on a land, resources and self-government agreement. First stage
discussions began in September 1999 and are set to conclude in the Summer of 2000.

THE MANITOBA DENE NEGOTIATIONS NORTH OF 600

Area claimed:

	

Lands and harvesting rights North of 60°, North of Manitoba
(lands included in the Nunavut Settlement Area)

Date accepted

	

1999
Population

	

1400 Dene

The Sayisi Dene First Nation and the Northlands Dene First Nation of Manitoba have
brought separate actions alleging treaty and/or Aboriginal rights to areas of the Nunavut
settlement lands and in the Northwest Territories (N.W.T.). They claim that Canada
breached its fiduciary duty by negotiating and concluding an agreement with Nunavut
Tunngavik Inc. while excluding the Manitoba Dene and ignoring their treaty interests
north of 60°.
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On June 25, 1999 the Dene agreed to abey their litigations and on July 12, 1999,
Canada and Manitoba Dene signed an agreement in the form of an MOU to allow
discussions to begin to achieve an out of court settlement. Discussions are now
ongoing on a regular basis.

Other groups such as the Nunavut Government, Inuit and other affected Aboriginal
groups will be involved in the consideration of the matters under discussions.

CLAIMS AWAITING A DECISION RE: ACCEPTANCE OR REJECTION

QUEBEC ALGONQUIN CLAIM (QUEBEC)

In 1989, a number of Quebec Algonquin bands submitted a formal comprehensive
claim to lands comprising the Ottawa River watershed. Considerable research has
been undertaken by various groups within the Quebec Algonquins to document their
claims to continuing Aboriginal rights. The federal government is awaiting the results of
this research. The Kitigan Zibi claim submission has been reviewed by the Department
of Justice to identify the legal issues specific to this claim and other potential Algonquin
claims.

The Algonquins are not currently engaged in comprehensive land claim negotiations. In
February 2000, Minister Nault met with all the Algonquins Chiefs and proposed a
scoping out exercise to determine if sufficient common ground exist to justify the
beginning of negotiation with potential for success within a reasonably time frame

The Department of Indian Affairs and Northern Development is waiting for a response
to the Ministers proposal from the First Nations. Quebec has confirmed its willingness to
participate in such an exercise.

LABRADOR METIS NATION (LMN) (NFLD. AND LABRADOR)

In November 1991, the Labrador Metis Association (now the Labrador Metis Nation)
submitted a comprehensive land claim to all southern Labrador. The Minister indicated
that further documentation was required to substantiate certain comprehensive land
claims acceptance criteria. In March 1996, supplemental research submitted for the
Aboriginal title claim of the Inuit/Metis of South and Central Labrador was provided in
support of the claim. The Department of Justice (DOJ) completed its assessment of
the claims submission and provided a legal opinion in May 1998. It is the preliminary
federal position that the LMN claim cannot be accepted for negotiation under the
Comprehensive Land Claims Policy. Should the LMN submit further documentation
that may have an impact on the preliminary position, the information will be considered
in the formation of a final decision.
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NASKAPI OF QUEBEC (SCHEFFERVILLE) COMPREHENSIVE LAND CLAIM (NFLD.
AND LABRADOR)

In August 1995, the Naskapi of Quebec (Schefferville) formally submitted a
comprehensive land claim to a large section of Labrador. The Claims and Historical
Research Centre met with the Band in October 1996 and indicated that further
documentation was required to substantiate certain comprehensive land claims
acceptance criteria. Additional information has been requested from the Naskapi.

MIAWPUKEK MI'KAMAWEY MAWI'OMI (CONNE RIVER MIKMAQ BAND OF
NEWFOUNDLAND) (NFLD. AND LABRADOR)

In September 1996, the Miawpukek Mi'kamawey Mawi'omi (Conne River Mi'kmaq Band
of Newfoundland) submitted a comprehensive land claim to south-central
Newfoundland. The claim was reviewed by the Claims and Historical Research Centre
for completeness. Further information has been requested to document current use
and occupancy.
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The Grand Council of the Crees (of
Quebec) and the Cree Regional
Authority Appellants

v.

The Attorney General of Canada, the
Attorney General of Quebec, Hydro-Quebec
and the National Energy Board Respondents

and

Sierra Legal Defence Fund, Canadian
Environmental Law Association, Cultural
Survival (Canada), Friends of the Earth and
Sierra Club of Canada interveners

INDF.IIFJ) AS: QUEBEC (AT70RtitrY GENERAL) v. CANADA
(NATIONAL ENERGY BOARD)

File No.: 22705.

1993: October 13; 1994: February 24.

Present: Lamer C.1. and La Forest, L'Heureux-Dube,
Sopinka, Gonthier, Cory, McLachlin, lacobucci and
Major U.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Public utilities - Electricity - Licences - National
Energy Board granting licences for export of electrical
power to U.S. - Licences granted subject to environ-
mental assessments of future generating facilities -
Whether Board erred in granting licences - National
Energy Board Act, R.S.C., 1985, c. N-7 - Environmen-
ral Assessment and Review Process Guidelines Order,
SOR 84-467.

Following lengthy public hearings at which the appel-
lants made numerous submissions, the National Energy
Board granted Hydro-Quebec licences for the capon of
electrical power to the states of New York and Vermont.
At the time the licence applications were filed, the
Board was required to satisfy itself both that the power
sought to be exported was not needed to meet reasona-
bly foreseeable Canadian requirements and that the
pace to be charged by the power authority was just and
reasonable in relation to the public interest. After the

Le Grand conseil des Cris (du Quebec) et
l'Administration reglonale crie Appelants

Le procureur general du Canada, le
procureur general du Quebec, Hydro-

b Quebec et 1'Oftlce national de
l'energle Intlmes

et

e
Sierra Legal Defence Fund, I'Assocladon
canadienne du draft de l'environnement,
Survie culturelle (Canada), les Amf(e)s de In
Terre et Sierra Club of Canada Intervenants

REPERiuRlt: QUEBEC (PROCUREUR G* aAL) e. CANADA
(t ya NATIONAL DE L'

	

)

No du greffe: 22705.
•

1993: 13 octobre; 1994: 24 fevrier.

Presents: Le juge en chef Lamer et lea juges La Forest,
L'Heureux-Dube, Sopinka, Gonthier, Cory, McLachlin,
lacobucci' et Major.

EN APPEL DE LA COUR D'APPEL FEDERALE

Services publics - Electricity - Licences - Dfli-
vrance par l'Offce national de l'Energie de licences
d'exportation d'Electricite d destination des Etats-Unis
- Licences assujetties tux Evaluations environnemen-
tales des futures installations de production - L'Office
a-t-il commis une erreur en delivrant les licences? -
Lai sur!'Ofce notional de l'Energie, LR.C (1985), ch.
N-7 - DEcret sur les lignes directrices visant Is proces-
sus d'Evaluation et d'examen en mature d 'environne-
ment, DORS/84-467.

Ayres de longues audiences publiques an coma des-
quelles lea appelants ont preaentt de nombreux argu-
ments, 1'O ffice national de I'energie a delivre I Hydro-
Quebec des licences d'exportation d'electricite I desti-
nation des Etats de New York et du Vermont. Au
moment du depot des demandes de licences, l'Offce
devait s'assurer que 1Eectricite I exporter n'etait pas
requise pour satisfaire aux besoins nortnalement previ-
sibies act Canada a I'epoque en cause et que le prix I
demander par la societE d'Electricite emit juste et raison-

s



116;0

	

QUEBEC (A.G.) v. CANADA (N.E.B.)

	

[1994] I S.C.R.

hearings but prior to the Board's ruling, these two
explicit criteria were removed from the National Energy
Boani Act, leaving only the requirement that the Board
is to have regard to all conditions that appear to it to be
relevant. In evaluating the environmental impact of the
applications, the Board considered itself bound by both
its own Act as amended and the Environmental Assess-
ment and Review Process Guidelines Order. The
licences were granted subject to two conditions relating
to the successful completion of environmental assess-
ments of future generating facilities. The Federal Court
of Appeal rejected the appellants' argument that the
Board erred in several respects in granting the licences,
but allowed the appeal by Hydro-Quebec and the Attor-
ney General of Quebec, concluding that the Board had
exceeded its jurisdiction in imposing the environmental
assessment conditions. It severed these two conditions
and allowed the licences to stand. This appeal is to
determine (1) whether the Board properly conducted the
required social cost-benefit review; (2) whether the
Board's failure to require that Hydro-Quebec disclose in
full the assumptions and methodologies on which its
cost-benefit review was based breached the require-
ments of procedural fairness; (3) whether the Board
owed the appellants a fiduciary duty in the exercise of
its decision-making power, and, if so, whether the
requirements of this duty were fulfilled; (4) whether the
Board's decision affects the appellants' aboriginal
rights; and (5) whether the Board failed to follow the
requirements of its own Act and of the Guidelines Order
in conducting its environmental impact assessment.

table par rapport it I'interet public. Apres ICs audiences,
mais avant la decision de l'Office, ces deux criteres
explicites ont eat retranches de la Loi sur l'Office natio-
nal de l'fnergie; ['Office dolt maintenant tenir compte

• seulement des facteurs qu'il estime pertinents. Dana le
cadre de ['evaluation des incidences environnementales
des demandes, l'Office s'est estime lie par as ptupre I*
habilitante modifiee et par le Dfcret stir les lignes direr-
:vices visant le processus d'fvaluatton et d'examen en
maid* d'environnement. Les licences Oft ete delivreea
sous reserve de deux conditions, qui portaient stir le
resultat favorable des evaluations environnementales
des futures installations de production. La Corr d'appel
federate a rejete ['argument des appelants que I'Office

e avait commis plusieurs envurs en delivrant lea licences,
mais a accueilli celui d'Hydro-Quebec et du procureur
general du Quebec, concluant que ['Office avait excede
sa competence en imposant les conditions relatives aux
evaluations environnementales. Elie a retranche ces
deux conditions et a maintenu les licences delivrees. Le
present pourvoi vine k determiner (1) si I'Offipe a cor-
rectement procede it ['analyse de rentabilite sociale
necessaire; (2) si, en n'exigeant pas qu'Hydro-Quebec
divulgue en totalite les hypotheses et le methodologie ii
Ia base de I' analyse de rentabilite, 1'Office a contrevenu

• aux exigences en mature d'equite procedura e; (3) si
['Office a une obligation fiduclaire, envers les appelants,
dans l'exercice de son pouvoir decisionnel et, data l'af-
firmative, s'il y a satisfait; (4) si la decision de l'Office
touche les droits ancestraux des appelants, et (5) si 1'Of-

f fire a omis de respecter lea exigences de as loi habili-
tante et du Decret lorsqu'il a procede 1 revaluation
envirnnnementak.

•

d

Held: The appeal should be allowed and the order of

	

Arndt: Le pourvoi est accueilli et l'ordonnance de
the Board restored.

	

I'Office est retablie.

Hydro-Quebec provided evidence on which the Board
could reasonably conclude that the consideration of cost
recoverability was satisfied. The Board did not err in
considering relevant to this issue the fact that the export
contracts had received the approval of the province.
Also, as this was only one of the factors considered, the
Board did not improperly delegate its decision-making
responsibility. It has not been shown that the Board's
discretion to determine what evidence is relevant to its
decision was improperly exercised in this case so as to
result in inadequate disclosure to the appellants. The
Board had sufficient evidence before it to make a valid
finding that all costs would be recovered, and the appel-
lants were given access to all the material before the
Board. While there is a fiduciary relationship between

Hydro-Quebec a fourni des elements de preuve per-
mettant k ['Office de raisonnablement conclure que le

k facteur de la recuperation des coats avait tie respectE.
L'Office n'a pas commis d'erreur en considers* comme
pertinent, relativement it cette question, le fait que la
province avait autorise les contrails &exportation. En
outre, comme it ne s'agissait que de I'un des facteurs
consideres, ['Office n'a pas delegue de fawn illegitime
son pouvoir decisionnel. On n'a pas demontre que le
pouvoir discretionnaire de ['Office de determiner la
preuve qui est pertinente relativement it sa decision a Ere
exercE illegitimement de faeon it entralner une divulga-
don insuffisante aux appelants. L'Office disposait d'une
preuve suffisante pour conclure validement qu'il y aurait
recuperation de tous les coats, et les appelants ont eu

J
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the federal Crown and the aboriginal peoples of Canada,
the function of the Board in deciding whether to grant
an export licence is quasi-judicial and inherently incon-
sistent with the imposition of a relationship of utmost
good faith between the Board and a party appearing
before it. The fiduciary relationship between the Crown
and the appellants thus does not impose a duty on the
Board to make its decision' in the appellants' best inter-
ests, or to change its hearing process so as to impose
superadded requirements of disclosure. Moreover, even
assuming that the Board should have taken into account
the existence of the fiduciary relationship between the
Crown and the appellants, the Board's actions in this
case would have met the requirements of such a duty.
The appellants had access to all the evidence that was
before the Bond, were able to make submissions and
argument in reply, and were entitled to cross-examine
the witnesses called by Hydm•Quebec. On the issue of
whether the Board's decision will have n negative
impact on the appellants' aboriginal rights, it is not pos-
sible to evaluate realistically the impact of the Board's
decision on the appellants' rights without reference to
the James Bay Agreement, on which the appellants dis-
avowed reliance. Moreover, even assuming that the
Board's decision is one that has, prima lack. an impact
on the appellants' aboriginal rights, and that for the
Board to justify its interference it must at the very least
conduct a rigorous, thorough, and proper cost-benefit
review. the review carried out in this case was not want-
ing in this respect

The Board did not exceed its jurisdiction under the
National Energy Board Act in considering the environ-
mental effects of the construction of future generating
facilities as they related to the proposed export, an area
of federal responsibility. The Court of Appeal erred in
limiting the scope of the Board's environmental inquiry
to the effects on the environment of the transmission of
power by a line of wire across the border. Even though
the Board found that the new facilities contemplated
would have to be built in any event to supply increasing
domestic needs, if the construction of new facilities is
required to serve the demands of the export contract,
among other needs, then the environmental effects of the
construction of such facilities are related to the export.
In these circumstances, it becomes appropriate for the
Board to consider the source of the electrical power to
be exported, and the environmental costs that are associ-
ated with the generation of that power. In defining the

c rapport, fiduciaires entre !'Drat at Iris appelants, Ies

accts i tous lea documents deposes levant !'Office.
Bien qu'il existe des rapports tiduciaires entre I'Etat
federal at lea peoples autochtones du Canada, I'Office,
loraqu'il decide de delivner one licence d'exportation,

• remplit une function quasi judiciaire, qui eat en soi
incompatible avec ('exigence voulant qu'il existe des
rapports dune extreme bonne foi antra ('Office at one
pestle qua compel-aft levant lei. Les rapports fidtrciairea
entre I'$tat at les appelants n'imposent pas l ('Office
une obligation de prendre des decisions dam riffles*
des appelants, on encore de modifier son processus
d'sudience de *on i imposer des exigences Witioo-
tell a de divulgation. En ouue, manse si I' on suppose
qua !'Office await ail ter& compte de I'existence de

mesures qu'il a prises auraienn permits de satisfaire aux
exigencesd'une talk obligation. Les appelants one eat
seals l loos ie elements de preuve deposes levant 1'Of-
fice, alts one pas presenter des arguments at one replique

• at ill ont egakment eat le droit de contra-interroger lets
kmoins assignee par Hydro-Quebec. Quern l saw* si la
decision de I'Office aura one incidence negative sun lea
droits ancestraux des appelants, on ne pent etablir dune
fawn realism !'incidence de la decision de ( ' Office sun
lets &Ms des appelants sans examiner la Convention de

• la Baie James. dont lets appelants n'ont pas voulu se ser-
vir. En outre, memo en supposant que la decision de
I'Office a, l premiere vue, une incidence sun lea droita
ancestraux des sppelants, at qua ceux-ci sun raison de
soutenir qua, pow justifier son intervention, !'Office
dolt, i tout le moans, proceder l one analyse de rentabi-
lite rigoureuse, approfondie et appropriee, !'analyse
effectuee en l'espece n'etait pas deficiente sur ce point.

g L'Office n'a pas excede ss competence en veto de Is
Lai sur I'Office national de l'fnergie en tenant compte
des effets star 1'environnement de Is construction des
futures installations de production dam la mesure oft ils
se rapportent aux exportations propoeees, domain de

l competence federate. La Cow d'appei a commis one
eteur en limitant !'examen de I'Office cur lea inci-
dences environnetnentales aux effete star I'environne-
mean du transport d'Electricite par one ligne de fit metal-
lique au-dell de la frontkre. Bien que I'Office alt concha
qu'il faudrait de toute fawn proceder A Is construction
des nouvelles installations pour repondre i I'eccroisse-
anent de la demande interieure, lee effets sun 1'environ-
nement de la construction de cea installations ont un lien
avec I' exportation si la construction de nouvelles instal-
lations eat necessairt, entre mares, pour repondre i Its
demander crate par on contrat d'exportation. Dam cats
circon stances, it devient alors approprie pour !'Office de

i

I

I
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jurisdictional limits of the Board, this Court must be
careful to ensure that the Board's authority is truly lim-
ited to matters of federal concern, but the scope of its
inquiry must not be narrowed to such a degree that the
function of the Board is rendered meaningless or inef-
fective. The Board met its obligations under the Guide-
lines Order in attaching to the licence the two impugned
conditions. Having concluded that the environmental
effects of the construction and operation of the planned
facilities were unknown, the Board was required by a.
12(d) of the Order to see either that the proposal was
subjected to further study and subsequent reacteerong,
or that it was submitted to a public review. The condi-
tions imposed by the Board meet in substance this obli-
gation. They do not amount to an improper delegation of
the Board's responsibility under the Guidelines Order,
but rather are an attempt to avoid the duplication warned
against in the Order, while continuing the Bowl's juris-
diction over this matter.

Casa Cfted

tenir compte de Is source de I'energie electrique i
exporter et des coats environnementaux anodes i la
production de Bette Hnergie. En ddfinissant let limiter de
Is competence de 1'Office, noire Cour dolt s'assurer que

• l'exereice des pouvoirs de I'Office se limite vraiment
aux questions d'intdret federal. Cependant, it ne fart pas
circorecrire l'eterdue de I'e:o men l effectuer i un tel
point que Is fonction de I'Office devienne demrbe de
sets on privbe d'efficacitt. L'Office a respects ses obli-
gations en vertu du Decret en asaatissant Is licence des
deux conditions contestees. Lorsqu'elle a conclu que tea
effets sur 1'environnemert de Is construction et du fonc-
tiamement des installations prtvues etaient inconnua,
I'Office Halt taro, en vertu de I' al. 12d) du Dbcret de
veinier i ce que Is proposition sat soumise i d'auircs

• etudes sulvies d'un autre examen on qu'elle fame I' objet
d'un examen public. L'Oftice a, pour I'essc tiel, satia-
fait l cette obligation en imposant lea conditions. Cellea-
ci ne constituent pas une delegation cnonbe de Is ra-
porsabilite de I'Office en vertu du Decret, mils tenet

• plunk d'eviter le double emploi dot le Ddcret fait men-
tion, tout em preservant la competence de I'Office sur
cette question.
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Version franuaise du jugement de Is Cour rendu

IACOBUCCI J. - This appeal arises from the
decision of the respondent National Energy Board
("the Board") to grant to the respondent Hydro-
Quebec licences for the export of electrical power
to the states of New York and Vermont. This deci-
sion followed lengthy public hearings at which the
Grand Council of the Crees (of Quebec) and the
Cree Regional Authority ("the appellants"), along
with other concerned groups, made numerous sub-
missions.

LE IUGE IACOBUCCI - II s ' agit d ' un pourvoi
contre la decision de I'intimE 1'Office national de
I'energie («I'Office») de delivrer ii l'intimee
Hydro-Quebec des licences d'exportatiion d'electri-
cite 1 destination des Mats de New York et du Ver-
mont. Cette decision a ete prise arts de longues
audiences publiques au cows desquelles le Grand
conseil des Cris, I'Administration regionale crie
(«les appelanta») ainai que d'autres groupes inte-
ress%s ont presente de nombreux arguments.

The Attorneys General of Quebec and of •

	

Le procureur general du Quebec, celui du
Canada appeared as respondents to this appeal, as

	

Canada et l'Office ont comparu comme intimes
did the Board. The Court also heard the joint sub-

	

Jana le cadre du present pourvoi. Notre Cour a
missions of the Sierra Legal Defence Fund, the

	

egalement entendu le Sierra Legal Defence Fund,
Canadian Environmental Law Association, Cul-

	

1'Association canadienne du droit de l'environne-
tural Survival (Canada), Friends of the Earth and

	

ment, Survie culturelle (Canada), lea Ami(e)s de la
the Sierra Club of Canada ("the interveners").

		

Terre et le Sierra Club of Canada (odes interve-
nants»).

The appellants argued before the Federal Court a
of Appeal that the Board erred in several respects
in granting the licences. The respondents Hydro-
Quebec and the Attorney General of Quebec
claimed that the Board erred in making the grant- a
ing of the licences conditional on the successful
completion of environmental assessments of the
power generation facilities contemplated by
Hydro-Quebec for future construction. The Federal
Court of Appeal rejected the argument of the
appellants, and concluded that the Board had erred
in imposing the conditions impugned by the
respondents. The Court of Appeal severed these
conditions, and allowed the licences to stand. The
appellants now appeal to this Court.

Les appelants ont soutenu devant la Cour d'ap-
pel federale que !'Office avait commis plusieurs
erreurs en delivrant lea licences. Les intimes
Hydro-Quebec et le procureur general du Quebec
ont affirme que l'Office avait commis une erreur
en assujettissant Is delivrance des licences au
resultat favorable des evaluations environnenten-
tales des futures installations de production d'elec-
incite envisageea par Hydro-Quebec. La Cour
d'appel federale a rejete l'argument des appelants
et a conclu que l'Office avait commis une erreur en
imposant lea conditions contesteea par lea intimes.
La Cour d'appel a retranche ces conditions et
declare que lea licences etaient par ailleurs valides.
Lea appelants se pourvoient maintenant devant
notre Cour.

J
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1. Facts

On July 28, 1989, Hydro-Quebec applied to the
Board for licences to export blocks of power to
New York and Vermont. These applications
involved nine blocks of power which were to be
provided over periods ranging from five to twenty-
two years, pursuant to two agreements signed with
the U.S. power companies that covered a total of
1450 MW of power and were projected to gener-
ate nearly $25 billion in income for Hydro-Que-
bec. The purpose of the export was to raise suffi-
cient revenue such that Hydro-Quebec would be
able to implement its development plan for expan-
sion to meet the constantly rising demand for the
provision of electrical services within the province.

The Board held public hearings during the
months of February and March of 1990 on the
application for licences for export. A number of
interested parties, including the appellants, took
part. At the time the applications were filed, the
Board was required by s. 118 of the National
Energy Board Act, R.S.C., 1985, c. N-7, to satisfy
itself both that the power sought to be exported
was not needed to meet reasonably foreseeable
Canadian requirements at the relevant times, and
that the price to be charged by the power authority
was just and reasonable. After the hearings but
prior to the Board's ruling, a. 118 was modified by
the Act to amend the National Energy Board Act
and to repeal certain enactments in consequence
thereof, S.C. 1990, c. 7 ("Bill C-23"). These two
explicit criteria were removed from the statute,
(caving only the requirement that the Board is to
have regard to all conditions that appear to it to be
relevant. The parties made submissions before the
Board on the effect of these amendments.

On September 27, 1990, the Board granted the
export licences, subject to a list of conditions. The
appellants appealed the Board's decision to grant
the licences to the Federal Court of Appeal. The
respondents Hydro-Quebec and the Attorney Gen-
eral of Quebec also appealed the decision of the
Board, challenging the validity of the imposition
of two of the conditions to the licences, which
related to environmental assessment of future gen-

I. Les faits

Le 28 juillet 1989, Hydro-Quebec s'adressait A
I'Office pour obtenir des licences d'exportation de

• blocs de puissance k destination de New York et
du Vermont. II s'agissait de neuf blocs de puis-
sance qui devaient etre fournis durant des periodes
variant de cinq A vingt-deux ans, conformement k
deux ententes sign6es avec des socidtea d'electri-
cite americaines, portant sur une quantite totale de
1450 MW et qui devaient rapporter prts de 25
milliards de dollars k Hydro-Quebec. Celle-ci
visait A titer de ces exportations suffrsamment de

• revenus pour mettre en reuvre son plan de develop-
pement clans le but de satisfaire A Ia demande sans
cesse croissante de services d'6lectticit6 Bans It
province.

L'Office a tenu des audiences publiques au
cours de fevrier et mars 1990 relativement A la
demande de licences d'exportation. Un certain
nombre de parties interessees, dont lea appelants, y
ont pris part. Au moment du depot des demander

• de licences, l'Office devait, en vertu de fart. 118
de la Loi sur I'Office national de l 'energie, L.R.C.
(1985), ch. N-7, s'assurer que I'Electricite A expor-
ter n'etait pas requise pour satisfaire aux besoins
normalement previsibles du Canada k I'epoque en

f cause, et que le prix A demander par la sociCte
d'electricite &ait juste et raisonnable. Apres les
audiences, mais avant la decision de 1'Offrce, fart.
118 a et6 modifie par la Loi modifiant la Loi sur

hr
I'Office national de 1'fnergie et abrogeans cer-
taines lois en consequence, L.C. 1990, ch. 7 (wPro-
jet de loi C-23*). Ces deux crittres explicates ont
ete retranches de la Loi; maintenant, ('Office doit
seulement tenir compte des facteurs qu'il estime

w pertinents. Lea parties ont presente k I'Office des
arguments quant k 1'effet de ces modifications.

Le 27 septembre 1990, l'Office a delivr6 les
licences d'exportation, sous reserve dune liste de
conditions. Lea appelants ont interjete appel contre
la decision de ('Office devant la Cour d'appel
federate. Les intimes Hydro-Quebec et le procu-
reur general du Quebec ont egalement interjete
appel contre la decision de 1'Office, contestant la
validite de deux des conditions des licences, qui
portaient sur ('evaluation environnementale des
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crating facilities. The Federal Court of Appeal
unanimously dismissed the appellants' appeal and
allowed the appeal of Hydro-Quebec and the
Attorney General of Quebec. The Court of Appeal
severed the two conditions but otherwise allowed
the licences to stand.

II. Relevant Statutory Provisions

National Energy Board Act, R.S.C., 1985. c. N-7 b
(as amended by S.C. 1990, c. 7):

2. In this Act,

futures installations de production. La Cour d'ap-
pel federale a rejete i1 l'unanimite rappel des appe-
lants et accueilli celui d'Hydro-Quebec et du pro-
cureur general du Quebec. La Cour d'appel a
retranche les deux conditions en cause, mais a par
ailleurs maintenu Ics licences delivrees.

H. Lea dispositions legislatives pertinentes

Loi sur l'Ofee national de l'Energie, L.R.C.
(1985), ch. N-7 (mod. par L.C. 1990, ch. 7):

2. Lea definitions qui suivent s'appliquent 1 Is pre-
sente loi.

c

"export" means, with reference to

	

«exportation.

(a) electricity, to send from Canada by a line of wire
or other conductor electricity produced in Canada,

22. (I) An appeal lies from a decision or order of the
Board to the Federal Court of Appeal on a question of
law or of jurisdiction, after leave to appeal is obtained
from that Court

24. (I)... hearings before the Board with respect to
the issuance, revocation or suspension of certificates or
of licences for the exportation of gas or electricity or the
importation of gas or for leave to abandon the operation
of a pipeline shall be public.

119.02 No person shall export any electricity except
under and in accordance with a permit issued under sec-
tion 119.03 or a licence issued under section 119.08.

a) Dana le cas de I'electricite, le fait de transporter de
I'electricite produite au Canada 1 I'extericur du pays

• par une ligne de fie metallique ou un autre conduc-
teur,

22. (1)11 peut !tie interjete appel devant la Cour crap-
• pal fedMwle, avec I'autorisation de celle-ci, d'une deci-

sion ou ordonnance de l'Office, sur une question de
droit ou de competence.

24. (I) ... doivent faire 1'objet d'audietces publiques
les cas de delivrance, d'annulation ou de suspension de
certificats ou de licences concernant l'exportation de
gaz ou d'electricite ou ('importation de gar.. ainsi que
lea demander de cessation d'exploitation d'un pipeline.

119.02 II eat interdit d'exporter de l'dlectricite sans
• un permia ou une licence, respectivement delivre en

application des articles 119.03 ou 119.08, ou en contra-
vention avec l'un ou I'autre de ces titres.

119.03 (1) Except in the case of an application desig-
nated by order of the Governor in Council under section h
119.07, the Board shall, on application to it and without
holding a public hearing, issue a permit authorizing the
exportation of electricity.

	

(2) The application must be accompanied by the

	

(2) Sont annexes 1 la demande lea renseignements
	information that under the regulations is to be furnished

	

prevus par rtglement et lies 1 celle-ci.
in connection with the application.

	

119.06 (f) The Board may make a recommendation

	

119.06 (I) L'Office peut suggerer, par recommanda-
to the Minister, which it shall make public, that an Lion qu'il dolt rendre publique, au ministre la prise d'un
application for exportation of electricity be designated ` decret au titre de Particle 119.07 visant une demande
by order of the Governor in Council under section
119.07, and may delay issuing a permit during such

119.03 (1) Saul si un decret a ate pris an titre de I'ar-
ticle 119.07, ('Office delivre, sur demande et sans
audience publique, les permis autorisant l'exportation
d' electricite.
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period as is necessary for the purpose of making such an
order.

(2) In determining whether to make a recommenda-
tion, the Board shall seek to avoid the duplication of
measures taken in respect of the exportation by the
applicant and the government of the province from
which the electricity is exported, and shall have regard
to all considerations that appear to it to be relevant,
including

(b) the impact of the exportation on the environment;

(d) such considerations as may be specified in the
regulations.

119.07 (I) The Governor in Council may make orders

(a) designating an application for exportation of elec-
tricity as an application in respect of which section
119.08 applies; and

(b) revoking any permit issued in respect of the
exportation.

(3) Where an order is made under subsection (I),

(a) no permit shall be issued in respect of the applica-
tion; and

(b) any application in respect of the exportation shall
be dealt with as an application for a licence.

119.08 (I) The Board may, subject to section 24 and
to the approval of the Governor in Council, issue a
licence for ,the exportation of electricity in relation to
which an order made under section 119.07 is in force.

(2) In deciding whether to issue a licence, the Board
shall have regard to all considerations that appear to it to
be relevant.

119.09 (I) The Board may, on the issuance of a per-
mit, make the permit subject to such terms and condi-
tions respecting the matters prescribed by the regula-
tions as the Board considers necessary or desirable in
the public interest.

(2) The Board may, on the issuance of a licence,
make the licence subject to such terms and conditions as
the Board may impose.

d'exportation d'electricite et surseoir I Is delivrance de
permis pour la durEe necessaire I Ia prise du dectet.

(2) Pour determiner s'il y a lieu de proceder I la
recommandation, i'Office tente d'eviter le dedouble-
ment des mesures prises au sujet de ('exportation d'Elec-
tricite par le demandeur et le gouvernement de la pro-
vince exportatrice et dent compte de toes lea facteurs
qu'il estime pertinent, et notamment:

b) des consequences de 1'expottation stir I'environne-
rnent;

d) de tout autre facteur qui petit etre ptevu par rLgk-
ment.

119.07 (I) Le gouvemeur en conseil peat, par dfcret

a) preciser que Is demande d'exportation eat aaaujet-
tie I I'obtention de I. licence visee I I'article 119.08;

b) annuler tout permis relatif I cette exportation.

(3) Le d1cret emporte 1 ' impossibilitd de delivrer tout
permis relatif I la demande at ('assimilation de toute

f dernande la visant I une demande de licence.

(2) L'Office peat assujettir Is licence aux conditions
qu'il juge souhaitables.

119.9E (I) Sous reserve de I'agrement du gouverneur
en conseil et de l'article 24, I'Office pent delivrer une
licence pour I'exportadan de l'elect icite visee par le
decret.

(2) L'Office tient compte de tots lea facteura qui lui
semblent pertinent,.

119.09 (1) L'Office petit aasortir le permis des condi-
tions, en ce qui touche lea donntes prevues par rDgle-
ment, qu'il juge souhaitables dans I'interet public.

4

I

s

a

1



168

	

QUEBEC (A.G.) v. CANADA (N.E.B.) lacobucci J.

	

[1994] 1 S.C.R.

119.093 (1) The Board may revoke or suspend a per-

	

119.093 (I) L'Office peut annular ou wspendre un
mit or licence issued in respect of the exportation of

	

permis ou une licence delivrt pour l'exportation d'elec-
electricity

		

tricite [...) sort en cas de contravention par celui-ci aux
conditions de son titre.

(b) where a holder of the permit or licence has contra-
vened or failed to comply with a term or condition of
the permit or licence.

National Energy Board Part VI Regulations,
C.R.C. 1978, c. 1056:

6. (1) Every applicant for a licence for the exportation
of power shall furnish to the Board such information as c
the Board may requite.

(2) Without restricting the generality of subsection
(I), the information required to be furnished by any
applicant described in subsection (1) shall, unless other-
wise authorized by the Board, include

R2glement sur l'Office national de 1'Energie (Par-
tie VI), C.R.C. 1978, ch. 1056:

6. (1) Tout requErant d'une licence pour !'exportation
de force motrice dolt fournir 1 ['Office la renseigne-
menu exiges par ce dernier.

(2) Sans restreindre la pott&e gertetaie du paragraphe
(I), lea renseignements que tout requerant dealt au
paragraphe (I) eat term de fournir doivent, sauf autorisa-
tion comraire de I'Office, comptendre

(y) evidence that the applicant has obtained any
licence, permit or other form of approval required
under any law of Canada or a province respecting the
electric power proposed to be exported;

(z) evidence to demonstrate that the price to be
charged by the applicant for electric power and
energy exported by him is just and reasonable in rela-
tion to the public interest, and in particular that the
export price

(i) would recover its appropriate share of the costs
incurred in Canada,

	

I

(ii) would not be less than the price to Canadians
for equivalent service in related areas, and

(iii) would not result in prices in the country to i
which the power is exported being materially less
than the least cost alternative for power and energy
at the same location within that country; and

(eta) evidence on any environmental impact that
would result from the generation of the power for
export.

15. Every licence for the export of electric power and
energy is subject to such terms and conditions as the
Board may prescribe and, without restricting the genet-

y) une preuve que le requerant a obtenu une licence,
un perms ou une autre forme d'autorisation exists
par une loi du Canada ou d'une province i regard de
la puissance Electrique dote l'expotta ion eat projet&e;

z) une preuve demontrant que le prix que dolt exiger
le requerant pour la puissance et I'enetgie Elecuiqua
destinees par Iui i I'expottation eat juste at raisonna-
ble par rapport i 1'int&rtt public at, en particutier, que
le prix d'exportation

(i) permettra la recuperation d'une bonne propor-
tion des cotta assumes au Canada,

(ii) rte sera pas infErieur au prix exist des Cana-
diem pour un service Equivalent dance des regions
connexes, at

(iii) n'entratnerait pas, dance le pays auquel la puis-
sance eat destitute, des prix qui silent sensiblement
inferieurs 1 ceux de l'aut a source la plus Econo-
mique d' alimentation en puissance at en energie
qui existe au metre endroit clans ce pays; at

an) un temoignage quint aux repercussions que pour-
rait avoir sur I'environnernent la production de Is
puissance destinee 1 I'exponation.

15. Mute licence d'exportation de puissance et
d'energie electriques eat assujettie aux terms et condi-
tions que !'Office peut preterite, y compris, sans tea-

I
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silty of the foregoing. is subject to every statement set

	

treindre Is port& genende de ce qui precede, toute sti-
out by the Board in the licence respecting

	

pulation dens ladite licence concernant

(m) the requirements for environmental protection.

Environmental Assessment and Review Process
Guidelines Order, SOR/84-467:

2. In these Guidelines,

"proposal" includes any initiative, undertaking or activ-
ity for which the Government of Canada has a deci-
sion making responsibility.

3. The Process shall be a self assessment process
under which the initiating department shall, as early in
the planning process as possible and before irrevocable
decisions are taken, ensure that the environmental impli-
cations of all proposals for which it is the decision mak-
ing authority are fully considered and where the impli-
cations are significant, refer the proposal to the Minister
for public review by a Panel.

4. (I) An initiating department shall include in its
consideration of a proposal pursuant to section 3

(a) the potential environmental effects of the proposal
and the social effects directly related to those environ-
mental effects, including any effects that are external
to Canadian territory; and

(b) the concerns of the public regarding the proposal
and its potential environmental effects.

5. (I) Where a proposal is subject to environmental
regulation, independently of the Process, duplication in
terms of public reviews is to be avoided.

(2) For the purpose of avoiding the duplication
referred to in subsection (I), the initiating department
shall use a public review under the Process as a plan-
ning tool at the earliest stages of development of the
proposal rather than as a regulatory mechanism and
make the results of the public review available for use in
any regulatory deliberations respecting the proposal.

6. These Guidelines shall apply to any proposal

a

	

m) lea exigences relatives I la protection de l'environ-
nement.

Decrer sur les lignes directrices visant lc processus
devaluation et d'examen en mature d'environne-
ment, DORS/84-467:

2. Les definitions qui suivent s'appliquent aux prt-
sentes lignes directrices.

*proposition* S'entend en ouue de touts entreprise on
activite I► regard de laquelle he gouvernement du
Canada patticipe I la prise de decisions.

3. Le processus eat une mlthode d'auto-evaluation
scion laquelle le ministate responsible examine, le plus
01 possible au tours de 1'etape de planification et avant
de prendre des decisions irrevocables, lea repercussions
environnementales de toutes lea propositions I regard
desquelles i1 excite k pouvoir de decision.

4. (1) Lors de l'examen d'une proposition scion l'ar-
tick 3, le ministibe responsible etudie:

a) let effete possibles de la proposition sur l'environ-
nement ainsi que let repercussions sociales directe-
ment hies I ces effets, tint i l'interieur qu'I I'exte-
rieur du territoire canadien; et

b) let preoccupations du public qui concement la pro-
position et sea effets possibles sur l'envirotntement.

5. (I) Si, inde.pendamment du proceasus, ie ministate
responsible soumet tine proposition I un rbglement sur
l'environnement, it dolt veiller I ce que let examen
publics ne fassent pas double emploi.

(2) Pour eviter Is situation de double emploi vises an
paragraphe (1), le ministtre responsible dolt se servir du
processus d'examen public comme instrument de travail
au corns des premieres stapes du dbveloppement d'une
proposition plut6t que comme mecanisme reglemen-
taire, et rendre lea rdsultau de l'examen public dispo-
nibles aux fins des deliberations de nature reglementaire
portant sur la proposition.

6. Les prisentes lignes directrices s'appliquent aux
1 propositions

e

a

a
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(b) that may have an environmental effect on an area
of federal responsibility

8. When a board or an agency of the Government of
Canada or a regulatory body has a regulatory function in
respect of a proposal, these Guidelines shall apply to
that board, agency or body only if there is no legal
impediment to or duplication resulting from the applica-
d n of these Guidelines.

i
10. (1) Every initiating department shall ensure that

each proposal for which it is the decision making
authority shall be subject to an environmental screening
or initial assessment to determine whether, and the
extent to which, there may be any potentially adverse
environmental effects from the proposal.

(2) Any decisions to be made as a result of the envi-
ronmental screening or initial assessment referred to in
subsection (1) shall be made by the initiating depart-
ment and not delegated to any other body.

12. Every initiating department shall screen or assess
each proposal for which it is the decision making
authority to determine if

(a) the proposal is of a type identified by the list
described under paragraph I1(a) [one that would not
produce any adverse environmental effects], in which
case the proposal may automatically proceed;

(b) the proposal is of a type identified by the list
under paragraph 11(b) [one that would produce sig-
nificant adverse environmental effects), in which case
the proposal shall be referred to the Minister for pub-
lic review by a Panel;

(c) the potentially adverse environmental effects that tt
may be caused by the proposal are insignificant or
midgable with known technology, in which case the
proposal may proceed or proceed with the mitigation,
as the case may be;

(d) the potentially adverse environmental effects that
may be caused by the proposal are unknown, in which
case the proposal shall either require further study and
subsequent sea reening or reassessment or be referred
to the Minister for public review by a Panel;

(e) the potentially adverse environmental effects that
may be caused by the proposal are significant, as
determined in accordance with criteria developed by
the Office in cooperation with the initiating depart-
ment, in which case the proposal shall be referred to
the Minister for public review by a Panel; or

b) pouvant avoir des repercussions envirotmernentales
stir une question de competence federale;

8. Lorsqu'une commission on un organisms federal
on stn organisme de rfglementation exerce stn pouvoir
de regkmetation i l'egard d'une proposition, les prd-
sentes lignes directrices ne s'appliquent 1 Is commission
oat 1 l'organisme que si aucun obstacle juridique no
l'empeche on s'il n'en deooule pas de chevauchemau
des resporaabilites.

10. (1) Le ministi!re responsible s'assure que cheque
proposition i I'egsrd de laquelle it exerce Is pouvoir de
decision eat soumise 1 tin examen prdalabk on i tine
evaluation initiale, afin de determiner Is nature at Men-
due des effets Wastes qu'el a pet avoir stir I'environ-
nenert.

(2) Les decisions qui font suite i l'examen prealable
of i revaluation initlle vises au paragraplte (I) sort
prises par le minimise responsible at ne peuvent etre
deleguees 1 nul arse organisme.

12. Le ministere responsible examine oat evalue
claque proposition i regard de laquelle it exerce le
pouvoir de decision, afin de determiner

a) si Is proposition eat ('un type compris due Is (late
visee i I'alinea I la) [c. -k-d., qui ne produirait aucun
effet nefaste sus 1'envirorunenent), auquel cm elk eat
realises relic que prdvue;

b) Is proposition eat d'un type compris daps Is lime
viaee i I' alines I Ib) qui pro:kirah des effete
Wastes stir I'envirosunement], auquel ca ells eat sou-
mise an Ministre pour qu'un examen public soft mend
par tine commission;

c) si lea effets Miasma que la proposition petit avoir
sus l'environnement soot minima on peuvent ere
enemies par I'application de mews techniques con-
trues, auquel cat Is proposition est realistic telk que
'revue on i 1'aide de cea meeures, scion Is ass;

d) si la effets Wastes que Is proposition pent avoir
stir I'environne ent sort incorutuss, auquel ca Is pro-
position esst soumise i d'autres etudes curries d'un
autre examen on evaluation initiale, oat est smoke au
Ministre pour qu'un examen public tort mend par tine
commission;

e) as, scion lea crams etablis par k Bureau, dr con-
cert aver le minister responsible, Ies Wets Wastes
que la proposition pent avoir tun I'environnement
sont importants, auquel cis Is proposition eat soumise
an Ministre pour qu'un examen public suit mene par
tine commission; on

c

J

f

I

It

1
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the potentially adverse environmental effects that
may be caused by the proposal are unacceptable, in
which case the proposal shall either be modified and
subsequently rescreened or reassessed or be aban-
doned.

III. Judgments Below

A. National Energy Board, Decision No. EH-3-89,
August 1990 (Fredette, Gilmour and Belanger, `
members)

The Board wrote lengthy reasons for its deci-
sion, which set out in some detail the status of the
applicant, Hydro-Quebec, the nature of the
licences for which Hydro-Quebec was applying,
and the evidence of the applicant as it related to
surplus, price, and fair market access, the three cri-
teria expressly set out in the former provisions of
the National Energy Board Act. The Board also 01

considered the nature of the export markets, the
reliability of the system proposed for implement-
ing the export contracts, and the environmental
impact of the exports for which the applications
were made.

The Board noted that, were the licences to be
granted, sufficient power could be generated to
service the contracts by the combined use of the
existing facilities of Hydro-Quebec as well as
those contemplated by its development plan. In
other words, the exports did not require the use of
facilities other than those existing, or already
planned. However, the Board found that some of
the facilities contemplated by the development
plan for future construction would need to be built
earlier than if no power were to be exported. The
Board then examined the submissions of the vari-
ous interveners, along with those of the appellants, a
as to the advisability of granting the licences.

In its disposition of the application, the Board
BWed that the amendments to the National Energy
Board Act had removed the express . requirement
deal the Board satisfy itself that the power to be
Mported was surplus to reasonably foreseeable
Comedian requirements, and that the price to be
tli arpd was just and reasonable in the public
(. Nonetheless, there was nothing in the

J) si Ies effete Wastes que la proposition pert avoir
star I'envirautement sont inacceptables, auquel cos la
proposition est soil annulEe, soil modifiste et stoning

on nouvel examen ou evaluation initiate.

III. Les juridictions infErieures

A. L'Ofce national de 1'Energie, Decision
no EH-3-89, aoOt 1990 (les membees Fredette,
Gilmour at Belanger)

L'Office a longuement Etaye as decision dana
laquelle it decrit en detail la situation de la reque-

• rante, Hydro-Quebec, la nature des licences
demand6es par celle-ci at son temoignage relative-
ment 11'excedent, au prix at k I' scats equitable an
march, lea trois crittres expressEment mentionnh
Bans l'ancienne disposition de Is Lot sur l'O,atce
national de l'Energie. L'Office a Egalement exa-
mine Is nature des marches d'exportation, Is fiabi-
lite du systeme propose de miss en oeuvre
des contrats d'exportation at les incidences envi-
ronnementales des exportations visees par les

• demander de licence.

L'Office a fait remarquer qu'Hydro-Quebec
pourrait, clans I'eventualitE oO lea licences seraient
delivrees, produire suffisamment d'Electricite pour
satisfaire aux contras en utilisant 1 Ia fois ses ins-
tallations actuelles at cellos envisagEes dans son
plan de developpement. En d'autres mots, les
exportations ne neceaaitaient que 1'utilisatiot des
installations existantes ou dejl revues. Toutefois,
I'Office a conclu que oertaines des installations
envisagees clans le plan de developpement
devraient etre construites plus Mt que clans te caa
otl it n'y aurait pas d'exportation d'Electricite.
L'Office a ensuite examine lea arguments des
divers intervenants ainai que ceux des appelants
quint it l'opportunitd the la dElivrance de licences.

Dana sa decision, l'Office a indique que les
modifications de la Lot sur 1'Ofce national de
l'lnergie ont Elimine l'obligation explicate qu'il
avait de a'assurer quo l'electticite 1 exporter Etait
excedentaire par rapport aux besoins d'utilisation
raisonnablement previsiblea an Canada at que le
prix devam Etre exige Etait juste at raisonnable en
fonction de 1'interEt public. Neanmoins, la Loi

t
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amended Act which would preclude the Board
from taking these factors into account. The Board
therefore explicitly considered the issues of cost
recovery and whether pricing was competitive to
rates charged within Canada. On the issue of cost
recovery, the Board concluded (at p. 30):

The Board notes that Hydro-Quebec did provide infor-
mation on the magnitude of the revenues expected to be
generated by the proposed export sales and that these
would be significant, totalling more than $24 billion...
In addition, Hydro-Quebec provided some details on the
methodology used in carrying out its feasibility study as
well as on the economic, financial and other relevant
assumptions underlying that analysis. The Board has
examined this information and finds that the methodol-
ogy and assumptions described are reasonable.

The Board was accordingly persuaded that the
export price charged would provide for recovery of
the applicable costs incurred in Canada.

In evaluating the environmental impact of the
application, the Board considered itself bound by
both its own Act and by the Environmental Assess-
ment and Review Process Guidelines Order,
SOR/84-467 ("the EARP Guidelines Order"). The
Board held (at pp. 37-38):

The Board recognizes that when electric utilities negoti-
ate long-term system-to-system firm sales agreements,
there can be circumstances in such arrangements that
require capacity to come from generating facilities to be
built at some .future date and for which the necessary
detailed environmental assessments have not been com-
pleted at the time of the export application. The pro-
posed export contracts now before the Board have been
negotiated on this basis. Nonetheless, for the Board to
teach Its decision on Hydro-Quebec's applications, and
at the same time meet its obligations under the Act and
EARP Guideline: Order, it must take into account the
environmental impacts arising from the construction of
such future facilities.

modifiee n'empeche aucunement l'Office de tenir
compte de ces facteurs. L'Office a en consequence
explicitement examine s'il devant y avoir recupera-
tion des coats et si les prix fixes etaient concunen-

• tiels A ceux exiges au Canada. Sur la question
de la recuperation des coats, ('Office a conclu
(A la p. 30):

L'Office constate qu'Hydro-Quebec a found !'informa-
tion quant l I' importance des revenus qu'elle tireait des
ventes 1 i'exportation, lesquels sentient de I'ordre de 24
milliards de dollars I.. .]. En outre, Hydro-Quebec a
foumi lea renseignements concenant In. methodolog y
utilises pour effectuer lea etudes de rentabilitl de meme
que lea differentes hypotheses economiques, financieres
et autres qui sous-tendent ces etudes. L'Office a exa-
mine ces renseignements et juge que Is medrodologie et
lea hypotheses utilisees scut raisonnables.

I L'Office suit en consequence convaincu que lea
prix A ('exportation permettraient de recuperer lea
coats applicables assumes au Canada.

Dana le cadre de ('evaluation des incidences
• environnementales de la demande, !'Office s'est

estirne lie par sa propre Ioi habilitante et par le
DEcrer sur les lignes directrices visant /e processus
d'Evaluation et d'examen en mati2re d'environne-
menu DORS/84-467 («DEcre( sur le PEEE.). II a
conclu (aux pp. 37 et 38):

L'Office reconnaft que torque des services d'Electricite
negocient entre eux des contrats garantis I long terme, it
peut y avoir des circonstances otl de telles ententes

• impliquent de la puissance devant venir d' installations
de production qui seront construites l une date ulterieure
et pour lesquelles lea evaluations environnementales
nEcessaires ne sort pas encore completees au moment
00 lea demandes d'exportation soot deposes. Les con-

k trots viaant lea projets d'exportation presente Ent
devant I'Offtce oat etE negocies sur came base. Man-
mains, pour striver l prendre une decision sur la
denudes d'Hydro-Quebec et l respecter sa obligations
en vertu de la Loi et du DEcret sur le PEES, I'Office

i dolt tenir compte des repercussions environnementales
resultant de la construction de nouvelle installations.

	

The Board granted the applications subject to

	

L'Office a accueilli les demandes sous reserve

	

everal conditions. In particular, in order to satisfy

	

de plusieurs conditions. En particulier, pour s'assu-

	

self that the electricity to be exported would orig-

	

rer que 1'electricite devant &re exportee provien-

	

utate from facilities that had been subjected to the

	

drait d'installations ayant fait !'objet des Evalua-
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appropriate environmental reviews, the Board
attached to the licence the following two condi-
tions:

10. This licence remains valid to the extent that

(a) any production facility required by Hydro-Que-
bec to supply the export authorized herein, for
which construction had not yet been authorized
pursuant to the evidence presented to the Board
at the EH-3-89 hearing that ended on 3 March
1990, will have been subjected, prior to its con-
struction, to the appropriate environmental
assessment and review procedures as well as to
the applicable environmental standards and c
guidelines in accordance with federal govern-
ment laws and regulations.

(b) Hydro-Quebec, following any of the environ-
mental assessment and review procedures men-
tioned in subcondition (a), will have filed with
the Board

i) a summary of all environmental impact assess-
ments and reports on the conclusions and rec-
ommendations arising from the said assessment •
and review procedures;

ii) governmental authorizations received; and

iii) a statement of the measures that Hydro-Quebec
intends to take to minimize the negative envi- 1
ronmental impacts.

11. The generation of thermal energy to be
exported hereunder shall not contravene rele-
vant federal environmental standards or guide-
lines.

B. Federal Court of Appeal, [1991] 3 F.C. 443
(Pratte, Marceau and Desjardins JJ.A.)

Writing for the Federal Court of Appeal,
Marceau J.A. dealt first with the validity of condi-
tions 10 and 11 to the licence. He noted that the
Board had imposed those conditions so as to meet
its perceived mandate under the EARP Guidelines
Order. In-his view, this raised the questions of the
application of this Order to the Board, and to
Hydro-Quebec as an agent of the Crown in right of
the Province, as well as the question of the consti-
tutional validity of the Order itself.

tions environnementales appropri6es, it a assujetti
Ia licence aux deux conditions suivantes:

10. La presence licence ne demure valide que dans
la mesure oel

a) toute installation de production requise par
Hydro-Quebec pour alimenter les exponatlons
autorisees par la presents et dolt la construction
n'etait pas encore autoriste conformement i Is
preuve faite devant I'Office loos de I' audience
EH-3-89 tenninde le 5 mars 1990, aura etc sou-
mist, prealabkment i as construction, aux eva-
luations et examen en matitre d'environnement
ainsi qu'aux normes environnementales appli-
cables en vertu des lois et rtgkments du gouver-
nement federal.

b) Hydro-Quebec, suite i tout processus d'evahu-
tion et d'examen en mare d'environnernent,
mentionrte I Is sous-modalite a), aura depose
auprts de I'tce

i) un sommaire de touter les evaluation environ-
nementales et de tons lea rapports faisant drat
des conclusions et des recomrnandations de ces
etudes et rapport.%

ii) lea autorisations gouvernemeanks revues; et

iii) un enonce des mesures qu'Hydro-Quebec
entend prendre pour attenuer les impacts envi-
ronnementaux defavorables.

11. La production de I'energie thermique qui sera
exported en vertu de la presence rte doit pas con-
trevenir aux normes ni aux lignes directrices
fedtrales pestinentes en matatre d'environne-
ment.

B. La Cour d'appet federate, [1991] 3 C.F. 443
(les juges Pratte, Marceau et Desjardins)

S'exprimant an nom de Is Cour d'appel fMeierale,
le juge Marceau a tout d'abord examine la validite
des conditions 10 et 11 de la licence. II a fait
remarquer que 1'Office avait impose ces conditions
pare qu'il s'est estime lie par le DEcret our le
PEEE. A son avis, ceci a souleve lea questions de
l'application de ce Decret 8 1'Office et it Hydro-
Quebec en tent que mandataire de Is Couronne du
chef de la province ainsi que la question de la vali-
dite constitutionnelle du Decret sn8me.

a

h

I

t.
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However, Marceau J.A. held that he did not
have to deal with these concerns, since it was clear
that, in this case, the imposition by the Board of
the conditions to the licence emanated from its
concerns as to the potential effects of the eventual
construction of the production facilities planned to
meet the increased demand for electrical power.
Marceau J.A. held that the Board had no jurisdic-
tion to make the granting of a licence to export
certain goods subject to conditions which per-
tained to their production. He stated (at pp. 450-
51):

The factors which may be relevant in considering an
application for leave to export electricity and the condi-
tions which the Board may place on its leave clearly
cannot relate to anything but the export of electricity.
Section 2 of the Act defines what is meant by export (in
French "exportation") in the case of electricity:

2....

"export" means, with reference to

(a) power, to send from Canada by a line of wire or
other conductor power produced in Canada . .

It seems clear that, as it is understood in the Act
with respect to electricity, export does not cover pro-
duction itself, and it is only reasonable that this
should be so. Of course, anyone wishing to export a
good must produce it or arrange for it to be produced
elsewhere, but when he produces it or arranges for its
production elsewhere he is not exporting it, and when
he is exporting it he is not producing it.

I do not think anyone would dispute for a moment
that in considering an application for leave to export
electricity, the Board must be concerned about the
environmental consequences, since the public interest
is involved.... However, the only question can be as
to the environmental consequences of the export,
namely the consequences for the environment of
"[sending] from Canada ... power produced in
Canada".

Marceau J.A. held that the Board had therefore
exceeded its jurisdiction in affixing to the licence
conditions 10 and 11. That did not mean, however,
that the entire decision was vitiated. Marceau J.A.

Toutefois, le juge Marceau a conclu qu'il n'avait
pas It examiner ces questions puisque, de toute evi-
dence, I'Office avait assujetti la licence it des con-
ditions parce qu'il etait preoccupe des effets pos-
sibles de l'6ventuelle construction d'installations
de production prevues pour repondre it la demande
accrue d'61ectricit6. Le juge Marceau a conclu que
l'Office n'avait pas competence pour assujettir is
delivrance dune licence d'exportation de certains
biens it des conditions relatives i la production de
ces biens. II a affirme, aux pp. 450 et 451:

Les facteurs qui peuvent etre pertinents da ps I'examen
d'une demande d'autorisation d'expocter de I'electricite
et lea conditions auxquelles I'Office peat asaujettir son
autorisation tie peuvent evidemment se rapporter i autre
chose qu'i ('exportation de I'electricite. Or, 1'article 2
de la Loi d&finit ce qu'il faut entendre par exportation
(en anglais «export.) Jana le cas d'electricit6:

2....

«exportation«

a) Darn Ic cas de I'electricite, le fait de transporter de
1'electricite produite an Canada I I'exterieur du pays
par une ligne de III metallique ou tin autre corduc-
teur.. .

II me paralt clair que l'expottation, Celle que 1'en-
tend la Loi clans le cas de 1'electricite, ne couvre pas
la production elk-rrreme, et ce n'est que rationnel
qu'il en soil ainai. Bien stir, celui qui vent exporter ern
bien doit le produire ou se le procurer ailleurs, mars
quand it le produit ou se le procure ailleura i1 ne I'ex-
porte pas, et quand it t'exporte it ne le produit per.

Personne, je pence, ne songerait un moment It con-
tester qu'en considerant erne demande d'autorisation
d'exporter de 1'electricitt, I'Offnce soit tent' de s'in-
quieter des consequences environnementales, puis-
qu'il y va de l'interet public. [...] Mais ce sort' lea
consequences environnementales de ('exportation
door it petit uniquement s'agir, snit lea consequences
sur 1'environnement du «fait de transporter de l'dlec-
tricite produite an Canada It l'exterieur du pays *.

Le juge Marceau a statue que l'Office avait en
consequence clairement excede sa competence en

J imposant les conditions 10 et 11. Toutefois, cela ne
voulait pas dire pour autant que l'ensemble de Is

e
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found the two sections to be severable from the
remainder of the licence.

Marceau J.A. then considered the contention of
the appellants that the Board erred in its decision
to grant the licences. The appellants argued that
the Board erred in taking into account the amend-
ments to the National Energy Board Act which
came into force while its decision was reserved. In
the version of the Act in force at the time of the
application, and at the time of the subsequent hear-
ing, applicants for licences were required to satisfy
the Board that the export price charged would
recover the appropriate share of the costs incurred
in Canada. This condition was deleted from the
version of the Act in force at the time that the deci-
sion was rendered. The appellants argued that, in
following the new provisions, the Board applied
the requirement of cost recovery incorrectly.

Marceau J.A. noted that the new Act was
designed to deregulate and simplify the licence
application process. The express requirement of
cost recovery had been deleted. The new provi-
sions simply required the Board to take into con-
sideration all factors which appeared to it to be rel-
evant. Marceau J.A. held that the Board was
correct in considering itself bound by the new pro-
visions of the Act. Nonetheless, he found that,
even if he was incorrect in so concluding, the
argument of the appellants did not lead anywhere.
The Board chose, despite the amendments, to ana-
lyze the application in light of the former price cri-
teria.

The appellants argued in the alternative that, if
the Board did consider the issue of cost recovery, it
could not have concluded that this requirement
was met, since there was no direct evidence before
the Board on this point. Marceau J.A. agreed that
the evidence on this point was not direct in all
respects. In particular, the financial data relating to
proposed production facilities was reviewed by an
accountant, who then testified as to its veracity. He
held, however, that nothing required the Board to
decide this point on direct evidence. There was

decision Clair viciee. II a conclu que les deux con-
ditions pouvaient &re retranchbes du reste de la
licence.

I
coats. Les nouvelles dispositions exigent simple-

a Le juge Marceau a ensuite examine l'argument
des appelants selon lequei 1'Office aurait commis
une erreur en delivrant les licences. Les appelants
ont soutenu que l'Office a commis une erreur en
tenant compte des modifications apportees a la Loi
sur l'Ofce national de l'Energie, entrees en
vigueur au cours de la prise en delibire. Darts la
version de Is Loi en vigueur a 1'6poque de la
demande, et an moment de l'audition subsdquente,
les demandeurs de licences devaient convaincre

• ('Office que le prix a l ' exportation allait permettre
de recuperer une bonne proportion des coats
assumes an Canada. Cette condition a etc retran-
chde Bans la version de la Loi en vigueur a

J I'Epoque de la decision. Les appelants ont soutenu
que ('Office, en appliquant la nouvelle disposition,
a incorrectement applique l'exigence en matitre de
recuperation des coats.

• Le juge Marceau a precise que la nouvelle Loi
visait la dereglementation at la simplification du
processus de demande de licences. On y a sup-
prime t'exigence explicite de recuperation des

ment que l'Office tienne compte de tons les fac-
teurs qui lui semblent pertinents. Le juge Marceau
a affirme que 1'Offnce avait eu raison de se consi-
derer lid par les nouvelles dispositions. Nean-
moins, it a ajoute que, meme s'il avait tort de titer
cette conclusion, l'argument des appelants ne
pourrait conduire nulle part. L'Office a choisi,
malgre Ies modifications, d'analyser la demande
par rapport aux anciens criteres relatifs an prix.

Subsidiairement, lea appelants ont soutenu que
('Office, mime s'il avait examine la question de la
recuperation des coats, ne pouvait conclure que
cette exigence avait ete respectee parce qu'il
n'avait de cola aucune preuve directe devant lui.
Le juge Marceau a reconnu que la preuve n'etait
pas directe en tous points. Tout particulierement,
les donrnles financitres sur les installations de pro-
duction proposdes ont dte examinees par un comp-
table qui a ensuite tdmoigne de lour exactitude.
Cependant, le juge Marceau a conclu que rien

r
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persuasive indirect evidence before it. To reevalu-
ate the weight of this evidence was not a task for
the courts, since appeals from decisions of the
Board were limited by s. 22 of the National Energy
Board Act to questions of law or jurisdiction.

IV. Issues on Appeal

Although the parties to this appeal have made
numerous specific allegations of error on the part
of the Board and of the Court of Appeal, discussed
individually below, the issues in this appeal can be
reduced to the following three questions:

I. Did the Federal Court of Appeal err in
holding that the National Energy Board
acted within its jurisdiction in granting the
export licences to the respondent Hydro-
Quebec?

2. Did the Federal Court of Appeal err in
holding that the National Energy Board
erred in the exercise of its jurisdiction in its
imposition of conditions 10 and 11 of the
licences?

3. If the Federal Court of Appeal was not in
error with respect to these two findings, did
it nonetheless err in holding that conditions
10 and 11 were severable from the rest of
the licences?

V. Analysis

The appellants challenge on a number of
grounds the validity of the decision of the Board to
grant the export licences. First, the appellants
argue that the Board did not properly conduct the
required social cost-benefit review. Second, they
argue that the failure of the Board to require that
Hydro-Quebec disclose in full the assumptions and
methodologies on which its cost-benefit review
was based breached the requirements of procedural
fairness by depriving the appellants of the opportu-
nity for full participation in the review process.
Third, the appellants argue that the Board owed
them a fiduciary duty in the exercise of its deci-

n'oblige I'Office it se fonder sur une preuve directe
pour prendre une decision sur cette question. L'Of-
fice avait devant lui des elements de preuve indi-
recta convaincants. II ne relevait pas des tribunaux

• de reEvaluer le poids de cette preuve puisqu'un
appel interjett en vertu de 1'art. 22 de Is Loi sur
l'Office national de l'Energie ne peut porter que
sur des questions de droit et de competence.

r IV. Les questions en liti*e

Bien que lei parties en I'espece aient specifique-
ment souleve de nombreuses erreurs que l'Office
et la Cour d'appel auraient commises, qui seront
examinees separement plus loin, trois questions se
degagent du present pourvoi:

1. La Cour d'appel federate a-t-elle commis
une erreur en statuant que I'Office national
de l'energie a agi clans lei limites de sa
competence en delivrant lei licences d'ex-
portation it I'intimee Hydro-Quebec?

2. La Cour d'appel federate a-t-elle commis
. une erreur en statuant que I'Office national

de 1'energie a commis une erreur clans
1'exercice de sa competence en imposant
lei conditions 10 et 11 des licences?

3. Si la Cour d'appel federate n'a pas commis
d'erreur relativement it ces deux conclu-
sions, en a-t-elle neanmoins commis une en
statuant que lea conditions 10 et 11 pou-
vaient etre retranchees du reste des
licences?

J
pleinement au processus d'examen. Troisitme-

V. Analyse

Les appelants contestant pour un certain nombre
de motifs Is decision de l'Office de delivrer lei
licences d'exportation. Premierement, 1'Office
n'aurait pas correctement procedd k l'analyse de
rentabilite sociale necessaire. Deuxiemement, en
n'exigeant pas qu'Hydro-Quebec divulgue en tota-
IitE lea hypotheses et la methodologie k la base de
1'analyse de rentabilite, ('Office aurait contrevenu
aux exigences en matiere d'equite procedurale en
privant lei appelants de la possibilite de participer

ment, I'Office aurait, envers eux, clans I'exercice
de son pouvoir decisionnel, une obligation fidu-

I
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sion-making power, and that the requirements of
this duty were not fulfilled. Fourth, the appellants
assert that the decision of the Board affects their
aboriginal rights, and that the Board is therefore
required to meet the justification test set out by this
Court in R. v. Sparrow, [1990] I S.C.R. 1075.
Finally, the appellants submit that the Board failed
to follow the requirements of its own Act and of
the EARP Guidelines Order in conducting its envi-
ronmental impact assessment. I will consider each
of these arguments in turn.

A. Social Cost-Benefit Review

The appellants argue that the Board was
required to carry out a social cost-benefit review
which would consider all direct and indirect costs,
including economic and social coats, arising from
the exports for which the licences were sought.
The appellants claim that, in relying on solely the
indirect evidence of Hydro-Quebec and the fact
that the proposal had been approved by the govern-
ment of Quebec, the Board failed to carry out this
review properly. The duty to carry out such a
review is ostensibly found in the National Energy
Board Part VI Regulations, a. 6(2xzxi), which
states:

6. (1) Every applicant for a licence for the exportation
of power shall furnish to the Board such information as
the Board may require.

(2) Without restricting the generality of subsection
(1), the information required to be furnished by any
applicant described in subsection (I) shall, unless other-
wise authorized by the Board, include

ciaire et n'y aurait pas satisfait. Quatritmement, is
decision de I'Oflice toucherait leurs droits ances-
traux et I'Office serait de ce fait tenu de satisfaire
an crittre de justification formule par notre Cour

• clans 1'arr+dt R. c. Sparrow, [1990] 1 R.C.S. 1075.
Enfin, l'Office aurait omis de respecter lea exi-
gences de sa loi habilitante et du DEcret sur le
PEEE lorsqu'il a procede I revaluation environne-
mentale. J'examinerai maintenant chacun de ces
arguments separement.

A. L'analyse de rentabilitE sociale

• Les appelants soutiennent que 1'Office emit tenu
de prodder 1 une analyse de rentabilite sociale
devant tenir compte de tour les coats directs et
indirects (y compris des coats economiques et

• sociaux) des exportations visees par lea demander
de licences. A lour avis, en se fondant seulement
sur les elements de preuve indirects presentee par
Hydro-Quebec et sur I'approbation de la proposi-
tion par le gouvernement du Quebec, l'Office

• n'aurait pas correctement proc6dt 1 cette analyse.
L'obligation de proceder 1 une telle analyse reason
clairement du sous-al. 6(2)z)(i) du Reglement sur
I'Ofce national de l'energie (Partie VI):

1 6. (1) Tout requerant d'une licence pour ('exportation
de force motrice dolt fournir 1 l'Office lea renseeigne-
ments wages par ce demier.

(2) Sans restreindre Is portbe gendrale du paragraphe

• (1), les renseignernents que tout requerant decrit an
paragraphe (1) eat tenu de foumir doivent, sauf autoriaa-
tion contraire de l'Office, comprendre

(z) evidence to demonstrate that the price to be
charged by the applicant for electric power and
energy exported by him is just and reasonable in rela-
tion to the public interest, and in particular that the
export price

(i) would recover its appropriate share of the costa
incurred in Canada,

It appears that both the Canadian Electricity
Policy, September 1988, and the Board's own
internal report, entitled The Regulation of Electric-
ity Exports, June 1987, interpret this requirement

k z) une preuve dmontnet que le prix que dolt exiger
le requdnnt pour la puissance et I'energie electriques
destineea par lui 11'exportation eat juste et raisonna-
ble par rapport 11'interEt public et. en particulier, que
le prix d'exportation

(i) pertnettra la recuperation d'une bonne propor-
tion des coats assumes an Canada,

J
septembre 1988, et le rapport interne de l'Office

D'apres La Politique canadienne de l'Electricitf,

intitulE: Regimentation flddrale des exportations
d'Electricite, paru en juin 1987, l'exigence en
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to mean that all direct and indirect costs, including
environmental, land use, and economic costs
("social costs"), should be considered. However, I
need express no opinion on the correctness of
these interpretations or on whether the requirement
in the regulations that the applicant for a licence
furnish such evidence also means that the Board is
required to consider it, especially in light of s.
119.08(2) of the Act, which gives the Board the
discretion to determine which considerations are
relevant to its decision, and of the terms of s. 6(2)
itself, which gives the Board the authority to dis-
pense with proof of any of the items specifically
enumerated thereafter. In this case, it is clear that
the Board considered that evidence of the nature
and recoverability of such costs was relevant to its
decision (reasons of the Board, at p. 29).

While the respondents are correct in asserting
that the principle of curial deference applies to the
weighing of the evidence by the Board in the exer-
cise of its discretion, this principle cannot be
invoked to save a decision for which there is no
foundation in the evidence or that is based on irrel-
evant considerations. Once the Board decides that
a particular factor is relevant to its decision, there
must be some evidence to support the conclusion
reached relating to it. The Board must not act
unreasonably in evaluating the evidence it requests
to make its decision: Bell Canada v. Canada
(Canadian Radio-television and Telecommunica-
tions Commission), [1989] 1 S.C.R. 1722.

However, in this appeal, it cannot be said that
the Board was without evidence on which it could
reasonably have concluded that the consideration
of cost recoverability was satisfied. The Board, in
its decision, summarized the evidence given by
Hydro-Quebec on this point as follows (at p. 13):

Hydro-Quebec did not supply the Board with copies of
the cost-benefit analyses for the advancement of facili-
ties required to meet its obligations under the two con-
tracts. Nevertheless it did provide information on the
methodology, assumptions and the revenues used in the

question signifierait qu'il y a lieu de tenir compte
de tons lea coots directs at indirects, y compris lea
coats environnementaux, 1'utilisation des tents et
les coats economiques (lea «coats sociauxs).
Cependant, je n'ai pas it determiner si cete inter-
pretation eat correcte ou si I'exigence reglemen-
take imposee au demandeur de foumir ce genre de
preuve signifie aussi que 1'Office doit en tenir
compte, particulierement en raison du par.
119.08(2) de la Loi, qui lui donne le pouvoir
cretionnaire de determiner quets facteurs sort per-
tinents relativement k sa decision et du libelle
mime du par. 6(2), qui 1w donne le pouvoir de ne
pas exiger la preuve des elements qui y som
ensuite enumeres. En 1'eapece, it eat clair que 1'Of-
fice a jugs que la preuve de la nature et de Is recu-
peration possible des coats stmt pertinente relative-
ment 1 sa decision (motifs de 1'Office, it la p. 29).

Bien que lea intimes aient raison de soutenir
qu'il y a lieu de faire preuve de retenue judiciaire 1
regard de 1'appreciation de .la preuve faite par
l'Offrce clans 1'exercice de son pouvoir discretion-
noire, ce principe ne peut etre invoque pour valider
une decision non fondee sur la preuve ou fondee
sur des facteurs non pertinents. Loraque 1'Office
decide qu'un facteur particulier eat pertinent pour
lea fins de sa decision, it dolt exister certains ele-
ments de preuve qui appuient la conclusion sur ce
point. L'Office ne doit pas agir de facon deraison-
nable dana ('examen des elements de preuve qu'il
demande pour rendre sa decision: Bell Canada c.

s Canada (Conseil de la radioditfusion et des tele-
communications canadiennes), [1989) 1 R.C.S.
1722.

Cependant, en 1'espece, on peut affirmer que
► 1'Office disposait d'elements de preuve lui penmet-

tam de raisonnablement conclure que le facteur de
la recuperation des coats avait ere respects. Dana
sa decision, l'Office a resume sinsi lea elements de

t preuve presentee par Hydro-Quebec sur ce point (1
la p. 13):

Hydro-Quebec n'a pas remis ► 1'Office une copie des
analyses des coats de devancement des installations
nCcessaires pour remplir lea obligations des daux con-
trats. Neanmoins, elle a foumi lea renseignements con-
cernant la methodologie, les hypotheses at lea revenue

1
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private and social cost-benefit analyses. It also under-
lined that the costs and benefits associated with the
environmental impacts of the advancement of produc-
tion facilities had been considered, including the funds
necessary to compensate, if required, the economic
losses resulting from impacts on forests, trapping
regions or even agricultural lands.

The Applicant provided additional proof to demonstrate
that the export price would allow recovery of the appro-
priate costs in Canada while maintaining the confidenti-
ality of certain of its financial information. To that end,
I lydm-Quebec hired a chartered accountant whose man-
date was to undertake verification of the accuracy of the
assessment. .

The accountant testified before the Board and was
cross-examined by the appellants.

It is, of course, insufficient for Hydro-Quebec to
ask the Board simply to accept a bare assertion that
all costs will be recovered. However, that is not
what happened in this case. Hydro-Quebec pro-
vided evidence on which the Board could reasona-
bly conclude that the requirement in s. 6(2)(z)(i)
was met. This is evident from the conclusions of
the Board, which state (at pp. 30-31):

The Board notes that Hydro-Quebec did provide Minn
'nation on the magnitude of the revenues expected to be
generated by the proposed export sales and that these
would be significant, totalling more than $24 billion... .
In addition, Hydro-Quebec provided some details on the
methodology used in carrying out its feasibility study as
well as on the economic, financial and other relevant
assumptions underlying that analysis. The Board has
examined this information and finds that the methodol-
ogy and assumptions described are reasonable. . . .The
fact that the provincial government has concurred with
Hydro-Quebec by approving the export contracts...
suggests to the Board that the exports are projected to
yield net benefits to Quebec.

Interveners raised concerns with regard to potential
adverse environmental impacts outside of Quebec but
any specific costs that might be associated with such
impacts were not identified. There were no other identi-
fied costs....

Finally, the Board is convinced that the parties to these
contracts have negotiated at arm's length and under flee

utilises pour effectuer les Etudes de rentabilitE privae at
sociale. Elk a aussi souligne que lea coats at benefices
des impacts environnementaux associes au devancement
des equipments de production ont ete considErEs, y

• compris lea montants nEcessaires pour indemniser, all y

on encore des terres agricoka.

a lieu, ceux qui subirom des penis ecotomiques asso-
ciEes a Is modification des fortis, des zones de trappage

Le demandeur a foumi une preuve additionnelle visant a
demontrer que les prix ['exportation permettraient la
recuperation de la proportion adequate des coats
assumes au Canada. tout en respectant be catncttre con-
fidentiel de certaines donnies financitres. A cette fin,
Hydro-Quebec a confie I un comptable agree le mardat

• de faire une verification comptable.. .

Le comptable a temoigne devant I'Office at a ete
contre-interroge par lea appelants.

• II ne suffit pas, bien entendu, qu'Hydro-Quebec
demande simplement It I'Office d'accepter une
simple affirmation qu'iI y aura recuperation de
toes lea coats. Cependant, ce n'eat pas ce qui s'est
passe en l'espece. Hydro-Quebec a fourth des ele-

a moms de preuve it partir desquels I'Office pouvait
raisonnablement conclure que 1'exigence vises au
sous-al. 6(2)z)(i) etait satisfaite. Cela ressort des
conclusions de ['Office (aux pp. 30 at 31):

L'Office constate qu'Hydro-Quebec a foumi !Informa-
tion quant k ['importance des revenus qu'elle tirerait des
ventes k l'exportation, lesq els sentient de l'ordre de 24
milliards de dollars [...]. En outre, Hydro-Quebec a
foumi lea renseignements concernant la methodologie
utilisee pour effectuer lea etudes de re tabilite de meme
que lea differentes hypotheses economiques, financitres
at autres qui sous-tendent ces etudes. L'Office a exa-
mine ces renseignements at juge que Is mEthodologie at
lea hypotheses utilisees sons ralsonnablea. [...] Le fait
que le gouvemement provincial a donne son accord i
Hydro-Quebec [...] indique k ['Office qu'il est prevu
que les projets d'exportation von se traduire en un
benefice net pour le Quebec.

Les intervenants ont fait part de !cur inquietude cower-
rant lea effets negatifs que ces projets pourraient avoir
sur l'environnement hors du Quebec, sans tottefois y
associer des coats specifiques. Quart aux coats des
autres effete negatifs possibles [.. .1, cette question n'a
pas at soulevee. [...1

Finalement, I'Office est convaincu qu'il s'agit de con-
trats negocies entre deux parties indtpe dantes dana un

I
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market conditions. The Board thus has no reason to
believe that there would not be net benefits accruing
from the proposed exports.

The interveners argued that the final sentence in
this passage shows that the Board made its deci-
sion in the absence of positive evidence on cost
recovery. When the sentence is read in context,
however, it indicates rather that the Board was sat-
isfied on the evidence before it that the relevant
costs would be recovered. The Board cannot sim-
ply rely on the conclusions of the respondent as to
cost recovery without evaluating their validity, but
that does not appear to have been the situation
here. Moreover, a prohibition on the reliance on
the unsubstantiated affirmations of the applicant
should not be transformed into a duty on the Board
to conduct its own independent analysis where
such an undertaking is unnecessary.

The Board did consider relevant to the issue of
cost recovery, in addition to the evidence presented
by Hydro-Quebec, the fact that the export contracts
had received the approval of the province. Evi-
dence of such approval is expressly referred to in a.
6(2)(y) of the Parr VI Regulations as a factor
which the Board may wish to consider. The appel-
lants contend, however, that this approval is irrele-
vant to the s. 6(2)(z)(i) cost-benefit analysis, as the
orders-in-council pursuant to the Hydro-Quebec
Act, R.S.Q., c. H-5, under which provincial
approval was given, require only that the contracts
be consistent with sound financial management,
not that they be in the public interest. Section 24 of
the Hydro-Quebec Act requires Hydro-Quebec to
maintain the rates charged for power at a sufficient
level to defray operating expenditures and interest
on its debt. In my view, sound financial manage-
ment of a public utility is part of the public inter-
est. While such a factor is obviously only one of
the many relevant considerations in such a deter-
mination, it cannot be said that evidence of gov-
ernmental approval is wholly irrelevant in the con-
text of cost recovery, such that the Board
committed a jurisdictional error in considering it.

marche de fibre concurrence. Par consequent, I'Office
n'a pas lieu de crone que ces projets d'exportations ne
rapporteraient pas de benefices nets.

• D'aprts lee intervenants, Is derniere phrase de
ce passage laisse entendre que !'Office a pris sa
decision sans aucune preuve positive de la recupe-
ration des colts. Toutefois, loraqu'on la lit darts
son contexte, cette phrase indique Outfit que 1'Of-
frce emit convaincu, g partir de Is preuve, qu'il y
await recuperation des colts pertinenta. L'Office
ne peut pas simplement se her aux conclusions de
l'intitne quant k la recuperation des colts sans en
evaluer la validite, mais ce ne semble pas ttre ce
qui s'est produit en l'espece. En outre, !'interdic-
tion de se fier it des affirmations non corroborees
du demandeur ne devrait pas devenir pour !'Office
une obligation de proceder a sa pure analyse

• clans lea cas of cela n'est pas nlcessaire.

Outre les elements de preuve presents par
Hydro-Quebec, !'Office a considers comme perti-
nent, relativement ii In question de la recuperation

. des colts, le fait que la province avait autorise les
contrats d'exportation. La preuve d'une telle auto-
risation est explicitement mentionnee h Pal. 6(2)y)
du Reglement (Panic VI) comme facteur dont
I'Office peut temr compte. Toutefois, les appelants
soutiennent que cette autorisation n'a aucun rap-
port avec 1'analyse de rentabilite viaee au sous-al.
6(2)z)(i), puisque lea decrets pile conformement k
la Loi sur !'Hydro-Quebec, L.R.Q., ch. H-5, en
vertu desquels 1'autorisation de la province a etc
donnee, exigent seulement que lee contrats soient
compatibles avec lee bonnes pratiques de gestion
financiere, et non qu'ils soient dans I'intertt
public. L'article 24 de la Loi sur !'Hydro-Quibec

a exige qu'Hydro-Quebec maintienne sea faux
d'energie k un niveau suffisant pour couvrir lea
frais d'exploitation at 1'intertt du capital engage. A
mots avis, lee bonnes pratiques de gestion ffrman-
ciere d'une entreprise de service public font partie
de 1'interet public. Bien que la preuve d'une auto-
risation gouvemementale constitue un facteur
parmi tans d'autres I considerer, on ne peut affr-
mer que cette preuve n'a aucun rapport avec la
recuperation des colts at que ('Office, en ('exami-
nant, a commis une erreur clans 1'exercice de as
competence.

a
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I also reject the appellants' argument that the
mere fact that all contracts in Quebec require such
approval renders consideration of this factor by the
Hoard an improper delegation of its decision-mak-
ing power. The Board must, of course, make its
own decision as to whether the cost-benefit
requirement is satisfied. It cannot delegate that
responsibility to the Government of Quebec or to
any other body. In this case, for such a delegation
to have occurred, the Board would have had to
treat the mere existence of government approval as
sufficient in and of itself to satisfy the cost-benefit
requirement, without any independent considera-
tion of the issue. But that was not the case here.
Therefore, it cannot be said that there was any
jurisdictional error committed by the Board in this
aspect of its decision.

B. Opportunity for Fair Participation in the
Review Process

Given my conclusions on the nature and scope
of the cost-benefit review undertaken by the
Hoard, the appellants' arguments relating to proce-
dural fairness can be dispensed with rather simply.
The appellants argue that the Board breached the
eequirements of procedural fairness in failing to
require disclosure to the appellants by Hydro-Que-
bec of all information pertinent to the issue of cost
recovery. In particular, they point to the failure of
the Board to require Hydro-Quebec to reveal in
full the assumptions and methodologies on which
its cast-benefit analysis was based.

In general, included in the requirements of pro-
cedural fairness is the right to disclosure by the
administrative decision-maker of sufficient infor-
mation to permit meaningful participation in the
hearing process: In re Canadian Radio-Television
Commission and in re London Cable TV Ltd.,
119761 2 F.C. 621 (C.A.), at pp. 624-25. The extent
of the disclosure required to meet the dictates of
natural justice will vary with the facts of the case,
and in particular with the type of decision to be

Je rejette egalement ('argument des appelants
que le simple fait que tous les contrats en Is
mature doivent &re ainsi autorises an Quebec a
pour effet que !'examen de ce facteur par !'Office

• devient une delegation incorrecte de son pouvoir
decisionnel. II va sans dire que !'Office dolt pren-
dre sa propre decision quant g savoir si I'on a satis-
fait k !'exigence relative It !'analyse de rentabilite.
Il ne peut deleguer cette responsabilite au gouver-
nement du Quebec ni It aucun autre organisme.
Pour qu'il y sit eu une Celle delegation en l'espi ce,
it aurait fallu que I'Office considere que la simple
existence d'une autorisation gouvernementale suf-
f• it en soi pour satisfaire it l'exigence de ! ' analyse
de rentabilitC, sans examen distinct de la question.
Toutefois, tel n'a pas Cte le cas en l'espace. En
consequence, on ne peut soutenir que !'Office a
commis une erreur clans l'exercice de sa compe-

• tence relativement it cet aspect de sa decision.

B. La possibilite de participer de fapon equitable
au processus d'examen

Vu mes conclusions sur la nature et I'etendue de
!'analyse de rentabilite effectuee par I'Office, lea
arguments des appelants relatifs 8 requite proof-
durale peuvent &re ecartes de fagon plutbt suc-
cincte. A leur avis, ('Office aurait contrevenu aux
exigences en mature d'equite procedurale en
n'exigeant pas d'Hydro-Quebec qu'elle divulgue
aux appelants tous les renseignements se rappor-

s cant it la question de is recuperation des coats. Bs
font tout particulii rement ressortir que I'Office n'a
pas exigC d'Hydro-Quebec qu'elle revile de fawn
exhaustive les hypotheses et la methodologie k Is

a
base de ('analyse de rentabilite.

En general, les exigences en mature d'equite
procddurale comportent le droit de l'interesse i1 la
divulgation par le decideur administratif de suffi-
samment de renseignements pour Iui pennettre de
veritablement participer an processus d'audition:
voir In re le Conseil de la Radio-Television auto-
divine et in re la London Cable TV Ltd, [1976] 2
C.F. 621 (C.A.), aux pp. 624 et 625. L'etendue de
la divulgation requise pour satisfaire aux regles de
justice naturelle variera en fonction des faits, plus

J
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made, and the nature of the hearing to which the
affected parties are entitled.

The issue in this case, then, is not the suffi-
ciency of the disclosure made by Hydro-Quebec.
That relates to the question, discussed above, of
whether there was evidence before the decision-
maker on which it could reasonably have reached
the decision which it did: Parke, Davis & Co. v.
Fine Chemicals of Canada Ltd., [1959] S.C.R.
219, at p. 223, per Rand J. Rather, the issue is
whether the Board provided to the appellants dis-
closure sufficient for their meaningful participation
in the hearing, such that they were treated fairly in
all the circumstances: Martineau v. Matsqui Insti-
tution Disciplinary Board, [1980] 1 S.C.R. 602, at
pp. 630-31; Cardinal v. Director of Kent Institu-
tion, [1985] 2 S.C.R. 643, at p. 654; Lakeside Col-
ony of Hutterian Brethren v. Hofer, [1992] 3
S.C.R. 165, at p. 226, per McLachlin J. (dissenting
on another ground).

In carrying out its decision-making function, the
Board has the discretion to determine what evi-
dence is relevant to its decision. It has not been
shown that, in this case, the discretion was improp-
erly exercised so as to result in inadequate disclo-
sure to the appellants. As noted above, the Board
had sufficient evidence before it to make a valid
finding that all costs would be recovered. The
appellants were given access to all the material that
was before the Board. The Board specifically
found that the appellants themselves presented no
evidence of added social costs, and did not call
into question the veracity of Hydro-Quebec's
report. Therefore, it cannot be said that, on this
basis, the Board erred in its decision to grant the
licences.

C. Fiduciary Duty

particulierement du type de decision 8 prendre et
de la nature de ('audition 8 laquelle ont droit lea
parties concernees.

• La question en litige n'est pas de savoir si les
faits divulgues par Hydro-Quebec etaient suffi-
sants. Cette question se rattache en fait 8 celle de
savoir, comme nous I'avons dejit analyse, si le
decideur avait devant lui des elements de preuve 8
partir desquels it pouvait raisonnablement prendre
la decision qu'il a prise: Parke, Davis & Co. c.
Fine Chemicals of Canada Ltd., [1959) R.C.S.
219, 8 la p. 223, le juge Rand. La question cat phi-

• t& de savoir si l'Office a fait aux appelants une
divulgation suffisante pour lour permettre de veri-
tablerrent participer 8 ('audition, leur accordant
ainai un traitement equitable clans toutes les cir-
constances: Martineau c. Comitl de discipline de

• l'Institution de Matsqui, [1980] 1 R.C.S. 602, aux
pp. 630 et 631; Cardinal c. Directeur de l'ltablis-
sement Kent, [1985] 2 R.C.S. 643, 8 la p. 654;
Lakeside Colony of Hutterian Brethren c. Hofer,
[1992] 3 R.C.S. 165, 1 lap. 226, le juge McLachlin

• (dissidente pour un aunts motif).

Dans I'exercice de sa fonction decisionnelle,
l'Office a le pouvoir discretionnaire de determiner
la preuve qui est pertinente relativement 8 sa deci-
sion. On n'a pas demontre en 1'espece que ce pou-
voir a ete exact illegitimemcnt de fagon 8 entral-
ner une divulgation insuffisante aux appelants.
Comme je I'ai dej8 signals, l'Office disposait
d'une preuve suffisante pour conclure validement
qu'il y aurait recuperation de tous les coats. Les
appelants ont eu accts 8 tous les documents depo-
ses devant l'Office. Ce dewier a tout particulitre-
ment fait remarquer que les appelants n'avaient
pas presents de preuve de l'existence de coats
sociaux additionnels et qu'ils n'ont pas mis en
doute la veracite du rapport d'Hydro-Quebec. En
consequence, on ne peat affirmer pour ce motif
que l'Office a commis use erreur clans sa decision
de delivrer les licences.

C. L'obligation fiduciaire

r
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The appellants claim that, by virtue of their sta-

	

Lea appelants soutiennent que I'Office a 8 leur
tus as aboriginal peoples, the Board owes them a 1 egard, compte tent de lour statut d'autochtones,

	

fiduciary duty extending to the decision-making

	

une obligation fiduciaire dont it devrait tenir
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process used in considering applications for export
licences. The appellants' argument is that the fidu-
ciary duty owed to aboriginal peoples by the
Crown, as recognized by this Cowl in R. v. Spar-
row, supra, extends to the Board, as an agent of
government and creation of Parliament, in the
exercise of its delegated powers. The duty applies
whenever the decision made pursuant to a federal
regulatory process is likely to affect aboriginal
rights.

The appellants characterize the scope of this
duty as twofold. They argue that it includes the
duty to ensure the full and fair participation of the
appellants in the hearing process, as well as the
duty to take into account their best interests when
making decisions. The appellants argue that such
an obligation imports with it rights that go beyond
those created by the dictates of natural justice, and
that in this case, at a minimum, the Board should
have required disclosure to the appellants of all
information necessary to the making of their case
against the applications. The respondents to this
appeal, on the other hand, dispute both the exis-
tence of a duty, and, if it does exist, that the Board
failed to meet it.

It is now well settled that there is a fiduciary
relationship between the federal Crown and the
aboriginal peoples of Canada: Guerin v. The
Queen, [1984] 2 S.C.R. 335. Nonetheless, it must
be remembered that not every aspect of the rela-
tionship between fiduciary and beneficiary takes
the form of a fiduciary obligation: Lac Minerals
Ltd. v. International Corona Resources Ltd.,
[1989] 2 S.C.R. 574. The nature of the relationship
between the parties defines the scope, and the lim-
its, of the duties that will be imposed. The courts
must be careful not to compromise the indepen-
dence of quasi-judicial tribunals and decision-mak-
ing agencies by imposing upon them fiduciary
obligations which require that their decisions be
made in accordance with a fiduciary duty.

Counsel for the appellants conceded in oral
argument that it could not be said that such a duty
should apply to the courts, as a creation of govern-

compte clans l'examen des demandes de licences
d'exportation. Solon lea appelants, l'obligation
fiduciaire de l'Etat envers les peuples autochtones,
comme notre Cour 1'a reconnu clans I'arrtt R. c.

a Sparrow, precite, existe aussi pour l'Office, 1 titre
de mandataire du gouvernement et de creation du
legislateur, dens I'exercice des pouvoirs qui lui ont
etE d6lEgu6s. Cette obligation existe chaque fois
qu'une decision prise conformement 1 un proces-
sus de reglementation federate eat susceptible de
toucher lea droits ancestraux des peuples autoch-
tones.

Les appelants soutiennent qu'il s'agit dune dou-
ble obligation: celle d'asaurer une participation
complete at equitable des appelants k l'audience et
cello de tenir compte, clans le cadre du processus
decisionnel, de ce qui eat dans l'interet des appe-

a lants. Les appelants affirment que cette obligation
comporte des droits qui outrepassent ceux cries
par les regles de justice naturelle at que I'Office
aurait du, tout au moins, exiger que soient divul-
guEs aux appelants tons lea renseignements neces-

a saires 1 I'Etablissement de leur defense. Par contra,
les inflates contestent que cette obligation existe et
soutiennent, advenant qu'elle existe, que l'Office
ne s'en est pas acquitte.

t

II est maintenant bien etabli qu'il existe des rap-
ports fiduciaires entre 1'Etat federal at lea peuples
autochtones du Canada voir Parfet Guerin c. La
Reine, [1984] 2 R.C.S. 335. Neanmoins, it faut se
rappeler qu'il n'y a pas Imo obligation fiduciaire
pour cheque aspect des rapports entre fiduciaire et
beneficiaire: voir I'arrtt Lac Minerals Ltd c. Inter-
national Corona Resources Lid., [1989] 2 R.C.S.
574. La nature des rapports entre lea parties defmit
1'etendue, voire les limites, des obligations impo-
sees. Les cours de justice doivent veiller 1 ne pas
porter atteinte 1 I'independance des tribunaux
quasi judiciaires et des organismes dEcisionnels en
leur imposant des obligations fiduciaires exigeant
d'eux qu'ils prennent des decisions comme s'ils
avaient une obligation fiduciaire.

Lora des plaidoiries, lea avocets des appelants
ont reconnu quo l'on ne pouvait soutenir quo lea
cours de justice, en tant que creation du gouverne-
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ment, in the exercise of their judicial function. In
my view, the considerations which apply in evalu-
ating whether such an obligation is impressed on
the process by which the Board decides whether to
grant a licence for export differ little from those
applying to the courts. The function of the Board
in this regard is quasi-judicial: Committee for Jus-
tice and Liberty v. National Energy Board, [1978]
I S.C.R. 369, at p. 385. While this characterization
may not carry with it all the procedural and other
requirements identical to those applicable to a
court, it is inherently inconsistent with the imposi-
tion of a relationship of utmost good faith between
the Board and a party appearing before it.

It is for this reason that I do not find helpful the
authorities cited to me by the appellants as indica-
tive of this evolving trend: Gitludahi v. Minister of
Forests, B.C.S.C., August 13, 1992, Vancouver
A922935, unreported, and Dick v. The Queen,
F.C.T.D., June 3, 1992, Ottawa T-951-89, unre-
ported. Those cases were concerned, respectively,
with the decision-making of the Minister of For-
ests, and the conduct of the Crown when adverse
in interest to aboriginal peoples in litigation. The
considerations which may animate the application
of a fiduciary duty in these contexts are far differ-
ent from those raised in the context of a licence
application before an independent decision-making
body operating at arm's length from government.

Therefore, I conclude that the fiduciary relation-
ship between the Crown and the appellants does
not impose a duty on the Board to make its deci-
sions in the best interests of the appellants, or to
change its hearing process so as to impose super-
added requirements of disclosure. When the duty is
defined in this manner, such tribunals no more
owe this sort of fiduciary duty than do the courts.
Consequently, no such duty existed in relation to
the decision-making function of the Board.

Moreover, even if this Court were to assume
that the Board, in conducting its review, should
have taken into account the existence of the fiduci-

J
facteurs susceptibles d'entraflner ('application

ment, avaient une Celle obligation daps l'exercice
de leurs fonctions judiciaires. A mon avis, lea fac-
teurs qui servent k determiner si tine Celle obliga-
tion regit le processus decisionnel de !'Office en

a matitre de delivrance de licences d'exportation
different peu de ceux qui sont appliques aux cows
de justice. L'Office remplit k cet egard une fonc-
tion quasi judiciaire: Committee for Justice and
Liberty c. Office national de l'inergie, [1978] 1
R.C.S. 369, k la p. 385. Bien que cette caracterisa-
tion ne soit peut-etre pas assortie de toutea lea exi-
gences de nature procedurale at autres applicablea
k tine cow de justice, elle eat en soi incompatible

• avec l'exigence voulant qu'il existe des rapports
d'une extreme bonne foi entre !'Office at tine par-
tie qui comparaft devant lui.

C'est pour ce motif que je ne trouve pas utile lea
• decisions que les appelants m'ont cities k titre

indicatif de !'evolution de la tendance: Gitludahl c.
Minister of Forests, C.S.C.-B., le 13 aoilt 1992,
Vancouver A922935, inedit, at Dick c. La Reine,
C.F. 1 6'a inst., le 3 juin 1992, Ottawa, T-951-89,

• inedit. Ces decisions portaient, respectivement, sur
le pouvoir de decision du ministre des Forets et la
conduite de I'Etat lorsqu'il se trouve pantie adverse
clans un litige avec les peuples autochtones. Lea

d'une obligation fiduciaire clans ces contextes sont
fort differents de ceux souleves clans le contexte
d'une demande de licence presentee k un orga-
nisme decisionnel independent sans lien de depen-
dance avec 1e gouvetnnement.

En consequence, je conclus que lea rapports
fiduciaires entre I'$tat at les appelants n'imposent
pas k l'Office une obligation de prendre des deci-
sions clans I'interet des appelants, ou encore de
modifier son processus d'audience de fagon k
imposer des exigences additionnelles de divulga-
tion. Lorsque I'on defimt ainsi I' obligation fidu-
ciaire, elk n'incombe pas davantage k ces tribu-
naux qu'aux cours de justice. Ainsi, !'Office
n'avait aucune obligation de cette nature clans
I'exercice de son pouvoir decisionnel.

En outre, mime si roue Cour devait supposer
que ('Office, clans le cadre de son analyse, aurait
dO tenir compte de I' existence de rapports fidu-

b
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ary relationship between the Crown and the appel-
lants. I am satisfied that, for the reasons set out
above relating to the procedure followed by the
Board, its actions in this case would have met the
requirements of such a duty. There is no indication
that the appellants were given anything less than
the fullest opportunity to be heard. They had
access to all the evidence that was before the
Board, were able to make submissions and argu-
ment in reply, and were entitled to cross-examine
the witnesses called by the respondent Hydro-Que-
bec. This argument must therefore fail for the same
reasons as the arguments relating to the nature of
the review conducted by the Board.

D. Aboriginal Rights

This Court, in R. v. Sparrow, supra, recognized
the interrelationship between the recognition and
affirmation of aboriginal rights constitutionally
enshrined in s. 35(1) of the Constitution Act, 1982,
and the fiduciary relationship which has histori-
cally existed between the Crown and aboriginal
peoples. It is this relationship that indicates that the
exercise of sovereign power may be limited or
restrained when it amounts to an unjustifiable
interference with aboriginal rights. In this appeal,
the appellants argue that the decision of the Board
to grant the licences will have a negative impact on
their aboriginal rights, and that the Board was
therefore required to meet the test of justification
as set out in Sparrow.

i
ont pu presenter des arguments at une replique et

ciaires entre 1'P-tat at les appelants, je suis con-
vaincu, pour les motifs que j'ai mentionnes relati-
vement it la procedure suivie par l'Office, que lea
mesures qu'il a prises auraient permis de satisfaire
aux exigences d'une telle obligation. Rien n'in-
dique que les appelants n'ont pas eu pleinement
l'occasion d'etre entendus. Bs ont eu acce.s it tons
les elements de preuve deposes devant l'Office,

ont egalement eu le droit de contre-interroger lea
temoins assignes par 1'intimee Hydro-Quebec. Cet
argument doit, en consequence, fchouer pour lea
mimes motifs que les arguments relatifs 1 Is nature
de 1'examen realise par l'Office.

D. Les droits ancestraux

Dans l'arret R. c. Sparrow, precite, noire Cour a
reconnu la relation qui existe entre la reconnais-
sance et la confirmation des droits ancestraux ins-
crits an par. 35(1) de la Lot constitutionnelle de
1982 d'une part, at les rapports 6duciaires tradi-
tionnels entre 1'Etat at les peuples autochtones. Ce
sont ces rapports qui indiquent que l'exercice du
pouvoir souverain peut &re restreint lorsqu'il
constitue une atteinte injustifiable aux droits
ancestraux. En l'espttce, Ies appelants soutiennent
que la decision de l'Office de delivrer les licences
aura une incidence negative sur leura droits ances-
traux at que l'Office etait tenu de satisfaire an cri-
ti re de la justification formulee clans l'arret
Sparrow.

c

f

f

It is obvious that the Board must exercise its
decision-making function, including the interpreta-
tion and application of its governing legislation, in
accordance with the dictates of the Constitution,
including s. 35(1) of the Constitution Act, 1982.
Therefore, it must first be determined whether this
particular decision of the Board, made pursuant to
a. 119.08(1) of the National Energy Board Act,
could have the effect of interfering with the
existing aboriginal rights of the appellants so as to
amount to a prima facie infringement of s. 35(1).

The respondents in this appeal argue that it can-
not. They assert that, with the signing by the appel-
lants of the lames Bay and Northern Quebec 1
Agreement, incorporated in the lames Bay and

De toute evidence, l'Office doit exercer son
pouvoir decisionnel, y compris celui d'interpreter
at d'appliquer sa loi habilitante, confonmement aux
principea de la Constitution, y compris le par.
35(1) de la Loi constitutionnelle de 1982. Par con-
sequent, it faut tout d'abord determiner si la deci-
sion prise par l'Office, en vertu du par. 119.08(1)
de Is Lot sur l'Office national de l'fnergie, pour-
rait avoir pour effet de porter atteinte aux droits
ancestraux existants des appelants de fagon it equi-
valoir it premiere vue it une violation du par. 35(1).

Les intimes sont d'avis qu'elle ne le pourrait
pas. Bs soutiennent qua lea appelants, en adherant
it Is Convention de la Baie James at du Nord que-
becois, incorporee clans is Loi sur le regiment des

i
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s

Northern Quebec Native Claims Settlement Act,
S.C. 1976-77, c. 32 ("the James Bay Act"), the
appellants ceded and renounced all aboriginal
rights except as set out in the Agreement. Since the
act of granting a licence neither requires nor per-
mits the construction of the new production facili-
ties which the appellants claim will interfere with
their rights, and since the Agreement itself pro-
vides for a participatory review process to author-
ize the construction of such facilities, Hydro-Que-
bec and the Attorney General of Quebec argue that
no prima facie infringement results from the deci-
sion of the Board.

The evaluation of these competing arguments
requires an examination and interpretation of the
Agreement as embodied in the James Bay Act. The
appellants, however, requested that this question
be determined without reference to the Agreement
or to the Act, since its interpretation and applica-
tion form the subject of other legal proceedings
involving the parties to this appeal. The appellants
accordingly placed no reliance on this document in
their assertion of a breach of aboriginal rights.

In my view, it is not possible to evaluate realisti-
cally the impact of the decision of the Board on the
rights of the appellants without reference to the
James Bay Act. The respondents assert that the
rights of the appellants are limited to those set out
in this document. The validity of this assertion
cannot be tested without construing the provisions
of the Agreement

revendications des autochtones de la Bale James et
du Nord quEbicois, S.C. 1976-77, ch. 32 («Loi sur
la Bale James*), ont cede tous leurs droits ances-
traux et y ont renonce, sauf da ps la mesute prevue

▪ clans is Convention. Puisqu'en soi la delivrance
d'une licence ne necessite ni ne permet Is cons-
truction des nouvelles installations de production
qui, scion Ies appelants, empieteront sur lours
droits et que la Convention ',revisit tin processus
d'examen en commun to squ'il s'agit d'autoriser
une telk construction, Hydro-Quebec et le procu-
reur general du Quebec soutiennent que la decision
de I'Office ne presente pea d'atteinte premiere

• vue.

Pour evaluer ces arguments opposes, it est
necessaire d'examiner at d'interpreter is Conven-
tion incorporbe clans la Lol sur la Baie James. Tou-
tefois, lea appelants ont demande que cette ques-
tion snit tranchee sans renvol l la Convention on 1
Is Lai, puisqu'il existe entre lea parties d'autres

• procedures judiciaires relativement 1 I'interpreta-
don et It ]'application du document en question.
C'est pourquoi lee appelants ne se sort pas servis
de ce document pour faire valoir qu'il y aurait eat
violation de leurs droits ancestraux.

A mon avis, on ne peut etabinr d'une fagon rea-
lism ]'incidence de is decision de ]'Office sun lee
droits des appelants sans examiner is Loi sur la
Bale James. Lea intimes soutiennent quo lee droits
des appelants se limitent 1 ceux mentionnea daps
ce document La validite de cot argument ne peut
ttre verifiee sans tine interpretation des disposi-

• tions de Is Convention.

1

Moreover, even assuming that the decision of

	

En outre, mere en supposant que la decision de
the Board is one that has, prima lack, an impact

	

]'Office a, 1 premiere vue, tine incidence sur lea
on the aboriginal rights of the appellants, and that

	

droits ancestraux des appelants, at quo ceux-ci ont
the appellants are correct in arguing that, for the

	

raison de soutenir que, pour justifier son interven-
Board to justify its interference, it must, at a mini-

	

non, l'Office doit, it tout le moiro, praceder 1 une
mum, conduct a rigorous, thorough, and proper

	

analyse de rentabilite rigoureuse, approfondie et
cost-benefit review, I find, for the reasons

	

appropride, je suis d'avis, pour lea motifs que j'ai
expressed above, that the review carried out in this

	

exprimes, quo l'analyse effectuee en respect
case was not wanting in this respect

	

n'etait pas deficiente sur ce point.
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E. Environmental Impact Assessment

Given that the social cost-benefit analysis
appears to have been reasonable, the sole remain-
ing ground on which the decision of the Board can
be impugned relates to the environmental impact
assessment carried out by the Board. It must be
determined both whether the Board followed the
procedures for such an assessment set out in the
National Energy Board Act and in the EARP
Guidelines Order, and whether the imposition of
conditions 10 and 11 was a valid mechanism for
fulfilling these requirements. If it is found that the
conditions imposed by the Board caused it to
exceed, or alternately to fail to exercise, its juris-
diction, it must also be determined whether the
conditions are severable, and the order of the
Board nonetheless remains valid.

(a) TheNational Energy Board Act

It is clear, and indeed it does not appear to have
been seriously contested by the parties that, while
the Board in making its decision was bound by the
Act as amended, it was nonetheless entitled to
require evidence of the factors listed in the former
Act, since s. 119.08(2) of the amended Act gives to
the Board the mandate to consider any matters
which it deems relevant in the circumstances.

The proper interpretation of the scope of the
Board's inquiry is found by looking at the proce-
dural framework created by the Act as a whole.
The procedure for the issuing of permits for the
export of electricity is set out in Division II of Part
VI of the Act In the version of the Act in force at
the time that the initial application was made by
Hydro-Quebec, each applicant was required to
apply for a licence, and the factors which the
Board was to consider in its determination whether
to grant the licence were explicitly listed.

By the terms of the Act as amended by Bill
C-23, the Board is in general now required, on
application and without a public hearing, to issue
permits for export (s. 119.03). However, the Board
may recommend to the Minister that the granting
be delayed and that an inquiry be held. Section

E. L'evaluation environnementale

a gie et clans le Decret sur le PEEE et si 1'imposition

Puisque 1'analyse de rentabilite sociale paratt
avoir ere raisonnable, revaluation environnemen-

' tale effectuEe par l'Office represente le demier
moyen d'attaquer la decision qu'il a prise. II faut
determiner 1 la fois si I'Offrce a suivi les =dallies
prevues daps la Loi sur 1'OffIce national de l'ener-

des conditions 10 et 11 constituait we fagon valide
de satisfaire it ces exigences. Si I' on estime que
I'Office, en imposant ces conditions, a exceee, ou
subsidiairement a omis d'exercer, sat competence,

• it faudra ensuite determiner si ces conditions peu-
vent lire retranchees et si I'ordonnance de l'Office
demeure par ailleurs valide.

d

a) LaLot sur l'Off ice national de l'energie

II est evident, et cela ne semble pas avoir ete

• serieusement conteste par lea parties, que l'Office
emit lie par la Loi modifiee et qu'il avait nean-
moins le droit d'exiger une preuve des facteurs
enumeres clans I'ancienne loi puisque le par.
119.08(2) de Is Loi modifree lui donne le mandat
d'examiner tous lea facteurs qui Iui semblent perti-
nents dance les circonstances.

L'interpretation qu'il faut dotuter a It pollee de
I'examen de l'Office ntcessite 1'analyse de la pro-

• cedure creee par 1'ensemble de It Loi. La proce-
dure de delivrance des permis d'exportation
d'electricite eat prevue k it Section II de la Panie
VI de la Loi. Dana la version de la Loi en vigueur

• I l'epoque de It demande initiale d'Hydro-Quebec,
tout requerant devait presenter une demande de
licence, et les facteurs que l'Office devait prendre
en consideration indent explicitement enumeres.

D'aprks le libelle de la Loi, modifier par le Pro-
jet de loi C-23, l'Office est maintenant en general
tenu de delivrer, sur demande et sans audience
publique, lea permit autorisant l'exportation (art.
119.03). Toutefois, 1'Office pout suggerer par
recommendation an ministre de surseoir it It deli-

i
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119.06(2) provides that, in determining whether to
make such a recommendation

... the Board shall seek to avoid the duplication of mea-
sures taken in respect of the exportation by the applicant
and the government of the province from which the
electricity is exported, and shall have regard to all con-
siderations that appear to it to be relevant, including

(b) the impact of the exportation on the environment:

(d) such considerations as may be specified in the
regulations.

If the Minister accepts this recommendation, the
application is designated as one to which s. 119.08
applies, and a licence is required rather than a per-
mit. The enumerated factors which the Board was
required to take into account at this stage, in con-
sidering whether a licence should be granted, were
eliminated by the amendments to the Act. Now,
the section simply provides:

119.95...

(2) In deciding whether to issue a licence, the Board
shall have regard to all considerations that appear to it to
be relevant.

Section 6 of the Part VI Regulations governs the
information that must be furnished to the Board in
an application for a licence. The section gives the
Board the power both to request any information
that it might require, and to dispense with the pro-
vision of any evidence that it deems unnecessary.
However, s. 6(2) nonetheless sets out a long list of
factors that must be furnished by the applicant
unless the Board otherwise authorizes. The subsec-
tions relevant to this appeal are as. 6(2)(z) and
6(2)(aa), which require:

(z) evidence to demonstrate that the price to be
charged by the applicant for electric power and
energy exported by him is just and reasonable in rela-
tion to the public interest, and in particular that the
export price

(i) would recover its appropriate share of the costs
incurred in Canada,

vrattce de permis et de tenir une telle audience. Le
paragraphe 119.06(2) prevoit que, pour determiner
s'il y a lieu de prodder k la recommandation

a ... Office tente d'eviter le dedoublement des mesures
prises au sujet de l'exportation d'Electricite par le
demandeur et le gouvernement de la province exports-
trice et tient compte de toes lei facteurs qu'il estime per-
tinenta et 'attainment:

b) des consequences de I'exponation sur l'environne-
ment;

r
d) de tout autre facteur qui peut ltre prevu par regle-
meM.

Si le ministre accepte la recommendation, la
d demande devient aloes une demande d laquelle

s'applique I' art. 119.08, et une licence, plutbt
qu'un permis, sera alors exigee. Les modifications
apportees It la Loi ont eat pour effet d'eliminer les
facteurs enumeres dont I'Office devait tenir
compte it cette etape, relativement ii la delivrance
d'une licence. L'article prevoit maintenant:

119.08.. .

(2) L'Office bent compte de tom lei facteurs qui lul
semblent pertinents.

L'article 6 du Reglemenl (Partie VI) prevoit lea
renseignements qui doivent &re fournis it I'Office
par le demandeur d'une licence. En vertu de cette
disposition, I'Office pout demander lei renseigne-
ments dont it pout avoir besoin on ne pas exiger la
presentation d'elementa de preuve qu'il juge inu-

k tiles. Cependant. le par. 6(2) dresse ne.anmoins une
longue liste de renseignements que he requerant
doit foumir Is 1'Office, stuff autorisation contraire
de celui-ci. Les dispositions pertinentes sons lei al.
6(2)z) et 6(2)aa):

z) une preuve demontrant que le prix que doit exiger
le requerant pour Is puissance et I'energie eectrlques
destindes par 1ui k I' exportation eat juste et raisonna-
ble par rapport iI I'interet public et, en particulier, que
le prix d'exportation

(i) pennant' Is recuperation d'une bonne propor-
tion des costs assumes an Canada.

t
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(ii) would not be less than the price to Canadians
for equivalent service in related areas, . .

(aa) evidence on any environmental impact that
would result from the generation of the power for
export.

In this case, the Board considered the environ-
mental effects of the actual transmission of the
electricity to the United States, and the resulting
effects on the U.S. environment, and found them to
be either neutral or beneficial. The real area of
concern for negative environmental impact, as
raised by the appellants and other parties appearing
at the public hearing, was the future construction
of production facilities, as contemplated by the
development plan, to meet increased needs for
power. The Board specifically found that these
planned facilities would have to be built to meet
the projected increase in the domestic demand for
electrical power even if the licences were not
approved. The Board also found that, if the
licences were granted, the construction of some of
these contemplated facilities would take place ear-
lier than would otherwise be necessary. Finally,
the Board held that the additional environmental
effects occurring solely as a result of the accelera-
tion of construction would be negligible.

However, the Board found that the potential
environmental effects of the actual construction of
these future facilities were not known with cer-
tainty. It therefore imposed conditions 10 and 11 to
the licences, which require compliance with fed-
eral standards, and successful completion of
existing review processes. In this appeal, the prime
dispute in the area of environmental impact is
whether the Board was entitled to consider, as rele-
vant to its decision to grant the licences sought, the
environmental impact of the construction by
Hydro-Quebec of these future facilities.

The Court of Appeal in this case found that, in
deciding whether to grant a licence, the Board was
limited solely to the consideration of the environ-
mental effects of export as that term is defined in

(ii) ne sera pas infErieur au prix exige des Cana-
diens pour un service Equivalent clans des regions
connexes . .

aa) un ttmoignage quint aux repercussions que pour-
s

	

rail avoir sur I'environnement la production de la
puissance destinte it l'expottation.

f
I'environnement lies seulement au devancement de

En 1'espi ce, I'Office a examine les effets sur
I'environnement du transport mime d'Electricite
aux Etats-Unis, ainsi que sea effets sur 1'environ-
nement amt ricain, et lea a consideres comme
neutres ou avantageux. Comore 1'ont indique lea
appelants et les autres parties qui ont comparu lore
des audiences publiques, la veritable preoccupation
avait trait aux incidences environnementales nega-
tives des futures installations de production, pre-
vuea clans le plan de developpetant at destinies >t
satisfaire is la demande accrue d'Electricite. L'Of-
fice a spdcifiquement reconnu que ces installations
devraient lire construites pour repondre 8 1'ac-
croissement prevu de la demande intirieure d'Elec-
tricite, mime si les licences n'Etaient pas accor-
dEes. L'Office a egalement conclu que, advenant la
delivrance des licences, la construction de cer-
taines des installations envisagees aurait lieu plus
t6t qu'il ne serait autrement necessaire. Enfin,
I'Offrce a statue que lea effets additionnels sur

la construction des installations seraient negli-
geables.

Toutefois, 1'Office a conclu que les effete stir
1'environnement de la construction mime des
futures installations n'etaient pas vraiment connus.
C'eat pourquoi it a impose les conditions 10 et 11
des licences pour exiger le respect des mortises
federalea ainsi que l'accomplissement des proces-

M sus d'examen deji en place. En I'esptce, le princi-
pal point en litige en ce qui concern les inci-
dences environnementales est de savoir si l'Office
avait le droit de considerer comme pertinentes,
relativement a sa decision de delivrer lea licences
demandees, lea incidences de la construction des
futures installations par Hydro-Quebec.

La Cour d'appel en I'espice a conclu que 1'Of-
fice, clans sa decision de delivrer une licence,
devait seulement examiner lea effets des exporta-
tions sur 1'environnement, au Sens de la Loi sur

1
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the National Energy Board Act. As noted above, s.
2 of the Act provides:

"export" means, with reference to
(a) electricity, to send from Canada by a line of wire
or other conductor electricity produced in
Canada, ... .

As mentioned above, the Court of Appeal (at pp.
450-51) interpreted the section to mean that

. the Board's jurisdiction still is and has always been
the granting of leave to export electricity. The factors
which may be relevant in considering an application for
leave to export electricity and the conditions which the
Board may place on its leave clearly cannot relate to
anything but the export of electricity... .

It seems clear that, as it is understood in the Act with
respect to electricity, export does not cover production
itself, and it is only reasonable that this should be so. Of
course, anyone wishing to export a good must produce it
or arrange for it to be produced elsewhere, but when he
produces it or arranges for its production elsewhere he is
not exporting it. and when he is exporting it he is not
producing it.

I do not think anyone would dispute for a moment
that in considering an application for leave to export
electricity, the Board must be concerned about the envi-
ronmental consequences, since the public interest is
involved. The Board's function in this respect is in any
case confirmed in several enactments. However, the
only question can be as to the environmental conse-
quences of the export, namely the consequences for the
environment of "[sending] from Canada ... power pro-
duced in Canada".

The Board is specifically permitted by s.
119.06(2) of the National Energy Board Act to take
into consideration, in its decision whether to rec-
ommend to the Minister that the matter proceed by
way of a licence application with a public review
rather than by the issuance of a permit, both the
environmental effects of the exportation of the
electricity, and, as specified in the Regulations, the
effects on the environment of the generation of the
power for export. Once a licence application
review process is instituted, s. 119.08(2) of the Act
gives to the Board the power to consider all factors

I'Office national de l'Energie. L'article 2 de crate
loi dispose:

.'exportations
• a) Dana le cas de I'Electricite, le fait de transporter de

I'electricite produite au Canada 1 l'exterieur du pays
par une ligne de fit metallique ou un autre conduc-
teur:

Comme it a dejh Ete mentonne, la Cour d'appel
a interprets ainsi cette disposition (aux pp. 450 et
451)

... ce sur quoi pone la juridiction de !'Office eat encore
et a toujours ete I'autorisation d'exporter de I 'ElectricitE.

` Lea facteurs qui peuvent titre peruinenta darts I'examen
d'une demande d'autorisation d'exporter de l'electricitd
et lea conditions auxquelles I'Office pent asaujettir son
autorisation ne peuvent evidemment se rapporter k autre
chose qu'i ('exportation de l'electricite.. .

II me paraft clair que !'exportation, Celle que I'entend
la Loi clans le cas de I'electricitE. ne couvre pas Is pro-
duction elk-memo, et ce n'eat que rationnel qu'il en soft
ainsi. Bien sOr, celui qui vent exporter un bien dolt le
produire ou se le procurer ailleurs, macs quant it le pro-
duit ou se It procure ailleurs it ne I'exporte pas, et quand
it l'exporte it ne le produit pas.

Personne, je purse, ne songerait un moment 1 contes-
f ter qu'en considerant une demande d'autorisation d'ex-

porter de 1'electricite, I'Office soit tenu de s'inquieter
des consequences environnementales, puisqu'il y va de
I'interet public. Le mandat de !'Office k cet egard eat
d'ailleurs confirms clans plusieurs textea. Maim ce soft

s les consequences environnementales de !'exportation
dont tl pent uniquement s'agir, molt lea consequences sur
l'environnement du «fait de transporter de l'Elcctricits
produite an Canada k I'ext&rieur du pays * .

I
tat que de proc&der par delivrance d'un permis.

a Le paragraphe 119.06(2) de I. Loi sur I'Office
national de l 'Energie autorise expressement 1'Of-
ftce it tenir compte des effets de !'exportation
d'Electricite sur l'environnement et, comme le pa,
volt le Reglement, des effets sur I'environnement
de la production de l'Electricite destinse 1 ('expor-
tation, Iorsqu'il determine s'il y a lieu de recom-
mander au ministre d'exiger le depot d'une
demande de licence, avec audience publique, plu-

Une fois commence le processus d'examen d'une
demande de licence, le par. 119.08(2) de Is Loi

i
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which appear to it to be relevant. In my opinion,
given that the Board is permitted at the earlier
stage to take such factors into account, it would be
inconsistent to prohibit the Board from having
regard to such factors at this later stage, although
such concerns continue to be relevant.

I am of the view that the Court of Appeal erred
in limiting the scope of the Board's environmental
inquiry to the effects on the environment of the
transmission of power by a line of wire across the
border. To limit the effects considered to those
resulting from the physical act of transmission is
an unduly narrow interpretation of the activity con-
templated by the arrangements in question. The
narrowness of this view of the Board's inquiry is
emphasized by the detailed regulatory process that
has been created. I would find it surprising that
such an elaborate review process would be created
for such a limited inquiry. As the Court of Appeal
in this case recognized, electricity must be pro-
duced, either through existing facilities or the con-
struction of new ones, in order for an export con-
tract to be fulfilled. Ultimately, it is proper for the
Board to consider in its decision-making process
the overall environmental costs of granting the
licence sought.

However, such a task is particularly difficult in
this case, given the Board's finding that, although
existing facilities were not sufficient to service the
contracts, the new facilities contemplated would
have to be built in any event to supply increasing
domestic needs. The approval of the application
for the licences would therefore simply have the
effect of accelerating construction of these facili-
ties, and the environmental effects of the accelera-
tion alone were found not to be significant. Never-
theless, in my opinion, the Board did not err in
giving some weight to the environmental effects of
the construction of the planned facilities. To say
that such effects cannot be considered unless the
Board finds that, but for the export contracts, the
facilities would not be constructed, is to create a
situation in which the construction of a generating
facility may be contemplated solely for the pur-
pose of fulfilling the demands of a number of

accorde i> I'Office le pouvoir de tenir compte de
tous lea facteurs qui lui semblent pertinents. A
mon avis, puisque I'Offrce petit, i1 l'etape prelimi-
naire tenir compte des facteurs qu'il juge pati-

o nents, it serait illogique d'interdire i! l'Office d'en
tenir compte 1 l'Etape ultdrieure, mime si ces
preoccupations continuent d'etre pertinentes.

Je suis d'avis que la Cour d'appel a commis une
erreur en limitant l'examen de l'Office stir lea inci-
dences environnementalea aux effets sur 1'environ-
nement du transport d'Electricite par une ligne de
fil metallique au-deli; de is Eremitic. Limiter l'exa-

• men aux effets resultant du transport physique
memo constitue une interpretation indtlment res-
trictive de 1'activitE enviaag&. Le processus de
reglerrentation Maine qui a tie constue fait bier

• rcssortir le caract re reatrictif de cette interpreta-
tion. le serais fort etonne qu'un processus si
detaille soit crde aux fins d'un examen si rcstrictif.
Comme la Cour d'appel I'a reconnu, l'ElectricitE i1
fournir clans le cadre du contras d'exportation doit

•
etre produite par lea installations actuelles ou
necessitera la construction de nouvelles installa-
tions. En fin de compte, it convient que 1'Office
tienne compte, dams son processus dEcisionnel, de
l'ensemble des coats environnementaux de Is deli-

! vrance d'une licence.

Toutefois, cette t9che eat particulitrement diffi-
cile en respect puisque 1'Office a conclu que lea
installations existantes ne permettaient pas de
repondre ht la demande prevue clans lea contrats,
mais qu'il faudrait de touts fagon proc&der iI la
construction des nouvelles installations pour
rEportdre a l'accroissement de la demande inte-

e rieure. L'approbation de Is demande de licences
aurait alors simplement pour effet de devancer la
construction de ces installations, at l'on a consi-
ders comme hegligeables lea effets sur I'environ-
nement attribuables an seul devancement des tra-
vaux. Neanmoins, it mon avis, I'Offtce n'a pas
commis d'erreur en accordant un certain poids aux
effets sur I'environnement de la construction des
installations prevues. Soutenir que 1'Office ne petit
tenir compte de ces effets, sauf s'il conclut que la
construction de ces installations ne serait pas
necessaire en 1'absence des contrats d'exportation,

a
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export contracts, but because no one export con-
tract can be said to be the cause of the facility's
construction, its environmental effects will never
be considered.

A better approach is simply to ask whether the
construction of new facilities is required to serve,
among other needs, the demands of the export con-
tract. If this question is answered in the affirma-
tive, then the environmental effects of the con-
struction of such facilities are related to the export.
In these circumstances, it becomes appropriate for
the Board to consider the source of the electrical
power to be exported, and the environmental costs
that are associated with the generation of that
power.

The respondents expressed concern that giving
such a scope to the inquiry of the Board might then
bring into its contemplation areas which are more
properly the subject of provincial regulation and
control. I hasten to add that no constitutional ques-
tion was raised in this appeal, and I expressly
refrain from making any determinations relating to
the interpretation of the provisions of the Constitu-
tion Act, 1867. However, it is nonetheless impor-
tant that the jurisdiction of the Board be delineated
in a manner that respects these concerns. Obvi-
ously, while matters relating to export clearly fall
within federal jurisdiction according to s. 91(2) of
the Constitution Act, 1867, as part of the federal
government power over matters relating to trade
and commerce, it is undeniable that a proposal for
export may have ramifications for the operation of
provincial undertakings or other matters under pro-
vincial jurisdiction.

In defining the jurisdictional limits of the Board,
then, this Court must be careful to ensure that the
Board's authority is truly limited to matters of fed-
end concern. At the same time, however, the scope
of its inquiry must not be narrowed to such a
degree that the function of the Board is rendered
meaningless or ineffective. In this regard, I find
helpful the reasons of this Court in Friends of the

cree une situation o0 la construction d'une centrale
electrique pourrait etre envisagee seulement en
reponse it la demande resultant d'un certain nom-
bre de contrats d'exportation, mais que, patr,e que

• 1'on ne peut dire qu'un contrat d'exportation parti-
culier est la cause de la construction de la centrale,
on n'aura jamais it tenir compte de sea effets sur
l'environnement.

t
cer sur l'interpretation des dispositions de la Loi

II vaut mieux se demander simplement ai Is
construction de nouvelles installations eat n6ces-
saire, entre autres, pour repondre a la demande
creee par un contrat d'exportation. Dana ('affirma-
tive, lea effets sur l'environnement de la construc-
tion de ces installations ont un lien avec 1'exporta-
don. Dans ces circonstances, it devient alors
approprie pour 1'Office de tenir compte de la
source de 1'energie electrique it exporter et des

• coats environnernentaux associes a la production
de cette energie.

Les intimes craignent que I'on amen ainsi 1'Of-
fice a examiner des domains qui relevent davan-

• tage de la reglementation et du contr6k des pro-
vinces. Je m'empresse d'ajouter que le present
pourvoi ne souleve aucune question constitution-
nelle, et je m'abstiens explicitement de me pronon-

constitutionnelle de 1867. Cependant, clans la
determination des limites de la competence de
I'Office, it importe neanmoins de tenir compte des
craintes exprimees. De toute evidence, bien que les
questions d'exportation relevent clairement de la
competence federale en matiere de reglementation
des echanges et du commerce, conformement au
par. 91(2) de to Loi constitutionnelle de 1867, on
ne saurait nier qu'un projet d'exportation petit
avoir des ramifications sur le fonctionnement des
entreprises provinciales ou sur d'autres questions
de competence provinciale.

En definissant lea limites de la competence de
I'Office, noire Cour dolt s'assurer que I'exercice
des pouvoirs de ('Office se limite vraiment aux
questions d'intertt federal. Cependant, i1 ne faut
pas non plus circonscrire 1'etendue de l'examen a
effectuer a tin tel point que la fonction de I'Office
devienne denuee de sens ou privee d'efficacite. A.
cet egard, je trouve utiles lea motifs de notre Cour

r

e
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e

Oldman River Society v. Canada (Minister of
Transport), [1992j 1 S.C.R. 3, a decision released
after the Federal Court of Appeal had rendered
judgment in this case.

In Oldman River this Court considered, among
other issues, the constitutional validity of the
EARP Guidelines Order. La Forest J., for the
majority, concluded, in words I find apposite to
this appeal (at p. 64):

It must be recognized that the environment is not an
independent matter of legislation under the Constitution
Act, 1867 and that it is a constitutionally abstruse meter
which does not comfortably fit within the existing divi-
sion of powers without ebnsiderable overlap and uncer-
tainty.

'Therefore (at p. 65):

... the solution to this case can more readily be found
by looking first at the catalogue of powers in the Consti-
tution Act, 1867 and considering how they may be
employed to meet or avoid environmental concerns.
When viewed in this manner it will be seen that in exer-
cising their respective legislative powers, both levels of
government may affect the environment, either by act-
ing or not acting.

As noted earlier, the vires of the National
Energy Board Act is not in dispute in this appeal. If
in applying this Act the Board finds environmental
effects within a province relevant to its decision to
grant an export licence, a matter of federal juris-
diction, it is entitled to consider those effects. So
too may the province have, within its proper con-
templation, the environmental effects of the pro-
vincially regulated aspects of such a project. This
co-existence of responsibility is neither unusual
nor unworkable. While duplication and contradic-
tion of directives should of course be minimized, it
is precisely this dilemma that the EARP Guidelines
Order, specifically ss. 5 and 8, is designed to
avoid, and that the Board attempted to reduce with
the imposition of conditions 10 and I1 to the
licences.

dans I' mitt Friends of the Oldnwn River Society c.
Canada (Ministre des Transports), [1992] 1 R.C.S.
3, rendu aprts le jugement de la Cour d'appel fede-
rale en 1'esptce.

Dims I'arret Oldman River, notre Cour a notam-
ment examine la constitutionnalite du Dicret sur le
PEEE. Le juge La Forest, s'exprimant au nom de
Ia majorite, a conclu en des termes que j'estime
fort pertinents pour lea fins du present pourvoi i! la
p. 64:

II faut reconnoitre que 1'environnement n'est pas un
domaine distinct de competence legislative en vertu de
la Loi constitutlonnelle de 1867 et que c'est, an secs
constitutionnnel, une matitre obscure qui ne peut etre
facilement classfe darts le portage actuel des compe-
tences, sans un grand chevarchement et une grande
incertitude.

En consequence (i1 la p. 65):

. on pent plus facilement trouver la solution applica-
ble i l'espoce en examinant tout d'abord l 'enumiration
des pouvoirs clans la Loi constitruionnelle de 1867 et en
analysant comment ils peuvent the utilises pour repon-
dre aux problems environnementaux ou pour lea evier.
On pours aloes se rendre compte que, clans I'exercice
de ieurs pouvoirs respectifs, lea deux pallets de gouver-
nement peuvent toucher 1'enviromrement, tent par leur
action que leur inaction.

Comme je 1'ai deji fait remarquer, la validity de
la Loi sur l'Offce national de l'inergie n'est pas
contestie dance le present pourvoi. En appliquant la
Loi, l'Offtce peut tenir compte des effete sur I'en-
vironnement k l'interieur d'une province s'il lee
considere pertinents aux fins de sa decision de
delivrer une licence d'exportation, mature de com-
petence federate. La province peut, quant it elle,
examiner lea diets sur I'environnement des
aspects d'un projet donne qui relevant de la regle-
mentation provinciale. Cette coexistence de res-
ponsabilite n'est ni inhabituelle ni impossible. II y
a, bien entendu, lieu de minimiser le double
emploi de directives et lea contradictions entre ces
dernieres, et c'est precisement le probleme que le
Dicta sur le PEEE, tout particulierement sea art. 5
et 6, cherche it eviler, et que l'Office a tente de
reduire en imposant lea conditions 10 et 11 de la
licence.
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It is also worth noting that the Board is the
forum in which the environmental impact attribu-
table solely to the export, that is, to the impact of
the increase in power output needed to service the
export contracts, will be considered. A focused
assessment of these effects may be lost if sub-
sumed in a comprehensive evaluation by the prov-
ince of the environmental effects of the projects in
their totality. In this way, both levels of govern-
ment have a unique sphere in which to contribute
to environmental impact assessment.

I conclude, therefore, that the Board did not
exceed its jurisdiction under the National Energy
Board Act in considering the environmental effects
of the construction of future generating facilities as
they related to the proposed export, an area of fed-
eral responsibility. The Board is permitted by s. 15
of the Regulations to the Act to attach conditions
to the licences which it grants, including condi-
tions relating to environmental protection: s.
15(m). The only issue that remains, then, is
whether in imposing conditions 10 and 11, the
Board failed to meet its obligations under the
EARP Guidelines Order.

(b) TheEARPGuidelines Orderand the Valid-
ity of Conditions 10 and 11

That the EARP Guidelines Order applied to the
Board in its decision whether to grant the export
licences does not appear to be in serious dispute.
The EARP Guidelines Order applies to all "initiat-
ing department[s]", defined in s. 2 as "any depart-
ment that is, on behalf of the Government of
Canada, the decision making authority for a propo-
sal". "Proposal" is also defined in s. 2, as "any ini-
tiative, undertaking or activity for which the Gov-
ernment of Canada has a decision making
responsibility".

The key feature to be extracted from these
somewhat circular definitions is that the applica-
tion of the EARP Guidelines Order to the Board
relates to the aspect of Hydro-Quebec's undertak-
ings for which it has decision-making authority,
that is, the decision to grant a licence permitting

11 convient egalement de signaler que 1'Office
eat la tribune cm) seront examines les effets sur
l'environnement attribuables seulement i ('expor-
tation, c'est-it-dire les effets de l'augmentation

• d'electricite produite pour respecter lea contrats
d'exportation. Une evaluation centric sur ces
effets peut s'averer inutile si elk eat subsumee
sous une evaluation globale par la province des
effets sur l'environnement de l'ensemble des pro-
jets. De cette fagon, lea deux paliers de gouverne-
ment ont chacun leer domaine dans lequel ils peu-
vent contribuer ii revaluation environnementale.

•
En consequence, je conclus que ( 'Office n'a pas

exceee sa competence en vertu de Is Loi sur !'Of-
fice national de l'Energie en tenant compte des
effets sur I'environnement de hi construction des
futures installations de production daps Is mesure
olt ils se rapportent aux exportations proposles,
domaine de competence federate. L'article 15 du
Reglement pelmet it ('Office d'assortir lea licences
qu'il delivre de conditions, notamment en ce qui
concerne la protection de 1'environnem cnt: al.

• 15m). II reste maintenant it savoir si 1'Office, en
imposant lea conditions 10 et I I, a omis de respec-
ter sea obligations en vertu du DEcret sur le PEEE.

b) LeDEcret sur lePEEEet la validite des con-
ditions 10 et 11

On ne paralt pas contester serieusement que le
DEcret sur le PEEE eat applicable 3 !'Office lore-
qu'il decide de delivrer une licence d'exportation.
Le DEcret sur le PEEE s'applique it tout *minis-
ti're responsible ", que fart. 2 definit de la fagon
suivante: «Ministere qui, au nom du gouvernement
du Canada, exerce le pouvoir de decision i regard
d'une proposition.* L'article 2 donne la definition
suivante du terme *proposition* «S'entend en
outre de toute entreprise ou activite it regard de
laquelle le gouvernement du Canada participe it Is
prise de decisions*.

Le principal element qui se degage de ces defi-
nitions plut& circulaires eat que le DEcret sur le
PEEE s'applique it !'Office pour ce qui eat de ('as-
pect des entreprises d'Hydro-Quebec it regard des-
quelles it a un pouvoir decisionnel, c'est-it-dire la
decision de delivrer une licence d'exportation. On

t
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export. That does not artificially limit the scope of
the inquiry to the environmental ramifications of
the transmission of power by a line of wire, but it
equally does not permit a wholesale review of the
entire operational plan of Hydro-Quebec. Section
6(b) of the EARP Guidelines Order makes it clear
that "jtjhese Guidelines shall apply to any propo-
sal ... that may have an environmental effect on
an area of federal responsibility". As will be evi-
dent from the reasons which follow, I am of the
view that the Board in its decision struck an appro-
priate balance between these two extremes.

The main goal of the Process created by the
EARP Guidelines Order is that "the initiating
department shall, as early in the planning process
as possible and before irrevocable decisions are
taken, ensure that the environmental implications
of all proposals for which it is the decision-making
authority are fully considered and where the impli-
cations are significant, refer the proposal to the
Minister for public review by a Panel" (s. 3). The
overarching purpose of the EARP Guidelines
Order is to avoid, in situations in which multiple
regulatory steps impinge on an undertaking or pro-
posal, disregard for the fundamentally important
matter of the protection of the environment.

The EARP Guidelines Order also notes explic-
itly, u mentioned above, that duplication in review
Is to be avoided (as. 5(1) and 8), although the initi-
ating department is prohibited from delegating its
task of environmental screening or initial assess-
ment to any other body: s. 10(2). The Board in this
cue was therefore required by s. 12 of the EARP
Guidelines Order to determine whether the export
proposal would not produce any adverse environ-
mental effects, would produce significant adverse
environmental effects, would produce effects
which were insignificant or mitigable with known
technology, or would produce effects which were
unknown. In the words of the Board (at pp. 34-35):

In conducting a screening of electricity export propos-
sh, the Board examines the potential environmental and
corresponding social effects in and outside of Canada,

ne se trouve pas ainsi k limiter artificiellement
1'etendue de I'examen aux repercussions environ-
nementales du transport d'electricite par une ligne
de flu metallique, ni d'ailleurs it autoriser un exa-

▪ men de !'ensemble du plan operationnel d'Hydro-
Quebec. L'alinea 6b) du DEcret sir le PEEE pre-
cise clairement que «[Ijes presentes lignea direc-
trices s'appliquent aux propositions [-I pouvant
avoir des repercussions environnementales sur une
question de competence federale*. On se rendra
compte dans lea motifs qui suivent que je suis
d'avis que I'Office a, dens sa decision, btabli un
equilibre approprie entre ces deux extremes.

c
Le processus cite par le DEcret sur le PEEE

vise principalement k ce que «le ministkre respon-
sable examine, le plus t& possible au cows de
I'etape de planification et avant de prendre des

• decisions irrevocables, Ies repercussions environ-
nementales de toutea lea propositions i regard
desquelks it exerce le pouvoir de decision. (art.
3). Le DEcret sur le PEEE vise avant tout I eviter
que 1'on fasse abstraction de la question fonda-
mentalement importance de Is protection de l'envi-
ronnement, clans tea cas otl de multiples paliers de
reglementation touchent une entreprise ou une pro-
position.

M
vertu de !'art. 12 du DEcret sur le PEEE de deter-

En outre, le DEcret sur lc PEEE precise explici-
tement, comme je l'ai dejl mentionne, qu'il faut
veiller I ce que lea examen ne fassent pas double

t emploi (par. 5(1) et art. 8); toutefois, i1 est interdit
au ministere responsable de deleguer I un autre
organisme !'examen prealable ou !'evaluation ini-
tiale: par. 10(2). En respect, !'Office 6tait tenu en

miner si la proposition n'surait aucun effet nefute
sur I'environnement, aurait des effets nefastes
importants sur l'environnement, emit susceptible
d'avoir sur I'environnement des effets minimes ou
pouvant eire attenues par 1' application de mesures
techniques tonnes, ou si lea effete qu'elk pouvait
avoir sur 1'environnement etaient inconnus. Scion
I'Office (aux pp. 34 et 35):

En faisant cette premiere Evaluation, !'Office etudie lea
effets poesibles sur I'environnemem et lea repercussions
sociales correspondantes causes par la production, le

•

I
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of the production, transmission, and end use of the elec-
tricity proposed to be exported. The purpose of such a
screening is to enable the Board to reach one of the con-
clusions required in section 12 of the EARP Guidelines
Order.

The Board noted that Hydro-Quebec had pro-
vided information that approval of the export
arrangements would mean that the facilities con-
templated by its general development plan would
be built two to six years earlier than anticipated.
Hydro-Quebec took the position that the effect of
permitting the exports on the environmental
impact of the implementation of the plan would be
insignificant. As a result, it did not provide infor-
mation on the overall impact of the construction
and operation of the planned facilities. The Board
noted (at pp. 37-38):

Hydro-Quebec argued only that the early construction
and operation of facilities to serve the exports would not
result in significant environmental impacts and conse-
quently it provided no evidence on this point. Specifi-
cally, Hydro-Quebec did not provide a comprehensive
environmental assessment of the impact of the construc-
tion and operation of facilities required to support the
proposed exports. In this regard, the Board is of the
view that the issue of environmental impact does not
hinge on whether or not it should consider the impact of
the construction and operation of facilities or only the
impact of their advancement Sufficient evidence was
provided indicating that major hydro-electric facilities
such as those required to meet the proposed exports do
have environmental effects. Hydro-Qty itself did not
deny this. The issue rather is whether, on balance, the
environmental consequences are acceptable or mitiga-
ble. This, the Board does not know at this time.

The Board recognizes that when electric utilities negoti-
ate long-term system-to-system firm sales agreements,
there can be circumstances in such arrangements that
require capacity to come from generating facilities to be
built at some future date and for which the necessary
detailed environmental assessments have not been com-
pleted at the time of the export application. The pro-
posed export contracts now before the Board have been
negotiated on this basis. Nonetheless, for the Board to
reach its decision on Hydro-Quebec's applications, and

transport et ('utilisation finale de l'electricitt qui semis
exportee, tant ii I'inttrieur qu'k l'exterieur du Canada.
Une 'elk evaluation initiale a pour but de permeate k
('Office d'arriver ii rune des conclusions prevues it fan-

a tide 12 du DEcrer sur le PEEE.

L'Office a fait remarquer que, d'aptts les ren-
seignementa fournis par Hydro-Quebec, l'appmba-
tion des tnodalites d'exportation signifierait que

a lea installations envisages dana le plan general de
developpement devraient &re construites de deux It
six am plus tilt que prevu. D'aprts Hydro-Quebec,
l'effet des exportations sur lea incidences environ-
nementaks de la mice en oeuvre du plan serait peu
important. C'est pourquoi elk n'a pas fourni de
renseignements sur !'incidence generale de la
construction et du fonctionnement des installations
prevues. L'Office a fait remarquer (aux pp. 37 et
38):

Hydro-Quebec a maintenu que soul le devancement de
la construction des installations qui 'mintiest i alimen-
ter lea exportations nil causeraient (sic) pas d'impact
enviromrcmental important at par consequent elle n'a
pas foumi de preuve i I'appui de tilt argument. Precise-
rnent, Hydro-Quebec n'a pas produit d'etudes exhaus-
tivcs des incidences environnementales de la construc-
tion et de ('exploitation des installations necessaires
pour satisfaire aux exportations proposed. A cat egard,
1'Offrce eat d'avis que la question des repercussions
environnementales ne tient pas au fait de savoir si, oui
ou non, it doit considerer ('impact de la construction et
de I'exploitalion des installations ou settlement !'impact
de lour devancemert. Une preuve suffisante a ete dEpo-
see k I'effet que lea grandes installations hydroilec-
triques, telles celles qui seront necessaires pour amen-
ter lea exportations proposed, auront des impacts
environnementaux. Ce qu'Hydro-Quebec n'a pas nit. La
question eat plutOt de savoir si les repercussions envi-
ronnementales sont acceptabks ou attainable*. C'est ce
que ('Office ne salt pas pour k moment.

L'Office =matt que lorsque des services d'electricitt
negocient ertre eux des contras garantis 1 long terme, it

i petit y avoir des circonatancea oil de telles ententes
impliquent de la puissance devant venir d'installations
de production qui seront construites i tine date ulterieure
et pour lesquelles Ies evaluations environnementaks
necessaires ne sort pas encore completees au moment
otl lea demindes d'exportation sont deposees. Les con-
trats visant les projets d'exportation presentement
devant ('Office ont ete negocies sur cette base. Nean-

f
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at the same time meet its obligations under the Act and

	

moins, pour arriver i1 prendre une decision sur lee
MRP Guidelines Order, it must take into account the

	

demandes d'Hydro-Quebec et It respecter ses obligations
environmental impacts arising from the construction of

	

en vertu de la Loi et du DEcret sur le PEEE, !'Office
such future facilities.

	

doit tenir compte des repercussions environnementaks
• resultant de Is construction de nouvelles installations.

However, it was apparent that all the facilities in
issue would be subject at later dates either to pro-
vincial review under the James Bay Agreement or
to review by other federal departments under the b

EARP Guidelines Order or other enactments.
Therefore, the Board held (at pp. 39-40):

c
The Board is also of the view that, to the extent that
Hydro-Quebec's future facilities are subjected to the
b..'ARP Guidelines Order review process, or any
equivalent review process, and are subsequently
accepted for construction, the environmental and social
impacts of these projects, as well as the related public
concerns, will have been adequately addressed.... The
Board is therefore satisfied that to the extent that such
reviews take place and the facilities are accepted for
construction, then the environmental impact of the con-
struction and operation of the facilities required to sup-
port the proposed exports will be known and mitigabk
with known technology.

In order to satisfy itself that these reviews would
be carried out, the Board attached conditions 10
and I I to the licences.

The respondents challenge the validity of condi-
tions 10 and 11 on the grounds that the jurisdiction
of the Board in considering an application for an
export licence does not extend to the environmen-
tal effects of the construction and operation of
facilities which will generate the power to be
exported. As noted above, I am of the view that the
jurisdiction of the Board can properly encompass
such a review. The appellants, however, also chal-
lenge the validity of these conditions. They argue
that to approve the Board's transfer of the respon-
sibility for environmental review to these future
processes is to permit the Board to avoid its
responsibilities under the EARP Guidelines Order.

Cependant, it etait evident que toutes lee instal-
lations en cause seraient ulterieurement soumises
soit au processus devaluation provincial en vertu
de la Convention de la Baie lames, soit it une eva-
luation effectuee par d'autres minist2res federaux
en vertu du DEcret sur le PEEE ou d'autres textes
Iegislatifs. En consequence, l'Office a statue (aux
pp. 39 et 40):

L'Office est d'opinion que clans la mesure oh lea projets
d'equipement d'Hydro-Quebec se realiseront conforme-
ment au processus devaluation du DEcret sur le PEEE
ou a un processus equivalent, lea impacts environne-

• mentaux et sociaux de ces projets et lea preoccupations
du public auront fait !'objet d'examen public adequat.
[...1 L'Office est date convaincu que daps la mesure oh
ces examens se feront et o0 la construction des installa-
tions sera autorisee, !'impact environnemental de la

• construction et de ['exploitation des installations neces-
saires pour satisfaire aux projets d'exportation sera aloes
connu et pour-re Me stature par I'application de mauves
techniques connues.

Les intimes contestent la validite des conditions
10 et II au motif que 1'Office, lorsqu'il examine
une demande de licence d'exportation, n'a pas la
competence d'examiner lea effets sur I'environne-
ment de la construction at du fonctionnement des
installations de production de l'ElectricitE destinee
k I'exportation. Comme je l'ai deji mentionne, je
suis d'avis que la competence de l'Office englobe
un tel examen. Cependant, lee appelants contestant
egalement la validity de ces conditions. A leur
avis, si I'on approuve le transfert It ces processus
futurs de la responsabilite qu'il posstde en =titre
d'examen environnemental, on autorise 1Office it
se degager des responsabilites que lui impose le
DEcret sur lc PEEE.

s

a

Pour s'assurer de la realisation de ces examens,
l'Office a rattache les conditions 10 et 11 aux
licences.

The conclusion of the Board in this case appears
to have been, not surprisingly, that the environ-

II n'est done pas Etonnant que l'Office paraisse
avoir conclu que lee effets sur 1'environnement de
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mental effects of the construction and operation of
the planned facilities were unknown. The Board is
therefore required by s. 12(d) of the EARP Guide-
lines Order to see either that the proposal is sub-
jected to further study and subsequent rescreening,
or that it is submitted to a public review, In my
view, the conditions imposed by the Board meet in
substance this obligation. They do not amount to
an improper delegation of the Board's responsibil-
ity under the EARP Guidelines Order. Rather, they
are an attempt to avoid the duplication warned
against in the Order, while continuing the jurisdic-
tion of the Board over this matter.

a tions. Celles-ci ne constituent pas une delegation

la construction et du fonctionnement des installa-
tions prevues etaient inconnus. Dana un tel cas,
l'Offce est tenu, en vertu de 1'al. 12d) du DEcret
sur le PEEE, de veiller I ce qu'une telle proposi-
tion soit soumise k d'autres etudes suivies d'un
autre examen ou qu'elle fasse I' objet d'un examen
public. A mon avis, I'Office a, pour I'essentiel,
satisfait k cette obligation en imposant lea condi-

erronee de la responsabilite de I'Office en vertu du
DEcret sur le PEEE. Elles tentent plutbt d'eviter le
double emploi dont fait mention le Decree, tout en
preservant la competence de I'Office sur cette
question.a

In the same way that the EARP Guidelines
Order does not require an initiating department to
wait for the results of a public review before pro- i
ceeding with a proposal (see Canadian Wildlife
Federation Inc. v. Canada (Minister of the Envi-
ronment) (1989), 4 C.E.L.R. (N.S.) 201 (F.C.T.D.),
aff'd [1991] 1 F.C. 641 (C.A.)), it does not require
the Board to suspend its decision-making until the
environmental assessment of all future generating
facilities is completed. In this appeal, it is presently
unclear exactly when and to what extent these con-
templated facilities will be used to fulfil the
requirements of the export contracts. This will not
be known with certainty until those portions of the
contract arise for completion. It is not unreasona-
ble for the Board to exert some control over the
timing of this process, while at the same time wait-
ing for the results of environmental reviews which
will be tailored to the specifications of the facilities
as they are actually constructed.

I

a

I
quand et clans quelle mesure lee installations envi-

Tout comme it n'exige pas d'un ministtre res-
ponsable qu'il attende lee resultats d'un examen
public avant d'entreprendre un projet (voir 1'arrlt
Federation canadienne de la faune Inc. c. Canada
(Ministre de l'Environnement) (1989), 4 C.E.LR.
(N.S.) 201 (C.F. lie inst.), conf. par [1991] 1 C.F.
641 (C.A.)), le DEcret sur le PEEE n'exige pas
qu'il suspende 1'exercice de son pouvoir decision-
nel jusqu'I ce que soit terminee ('evaluation envi-
ronnementale de toutes lee futures installations de
production. En I'esptce, on ne sait pas exactement

sagees seront utilisees pour satisfaire aux exi-
gences des contrats d'exportation. II faudra atten-
dre au moment de la realisation de ces portions du
contrat pour savoir exactement k quoi s'en tenir. II
est raisonnable que ('Office exerce un certain con-
tr6le sur l'ordonnancement du processus, tout en
attendant lee resultats des evaluations environne-
mentales qui seront realisees en fonction des devis
des installations an moment oil elks seront cons-
truites.

This case appears to me to be just such a situa-
tion where the nature of the proposal means that
the flexibility of the process set out in the EARP
Guidelines Order is helpful. In this regard, I adopt
the words of Reed J. of the Trial Division of the
Federal Court in Friends of the Island Inc. v.
Canada (Minister of Public Works), [1993] 2 F.C.
229, where she stated (at p. 264):

Le present pourvoi me sembk 8tre precisement
un cas od, compte tenu de la nature de la proposi-
tion, la souplease du processus prevu clans le
DEcret sur le PEEE est utile. Sur ce point, je fais
miens lea propos du juge Reed de la Section de
premiere instance de la Cour federale clans la deci-
sion Friends of the Island Inc. c. Canada (Ministre
des Travaux publics), [1993] 2 C.F. 229, dana
laquelle elle affirme, i► la p. 264:
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It is not disputed that it is preferable to identify poten-
tial environmental concerns relating to a project before
private sector developers (or public sector developers
for than matter) proceed to a final design. It is also desir-
able to use the pror•ss as a planning tool and to avoid
duplication. I am not cbnvinced however that it is useful
to consider whether the Guidelines Order requires the
assessment of la) proposal at the concept stage or at a
more specific design stage. What is required may very
well depend on the type of project being reviewed. What
dose seem clear is that the assessment is required to take
place at a stage when the environmental implications
can be fully considered (a. 3) and when it can be deter-
mined whether there may beam potentially adverse
snvltontnenal effects (s. 10(1)). [Emphasis in original.)

The Board retains the power, through s.
119,093(1) of the National Energy Board Act, to
revoke the licences if the conditions are not ful-
filled. The conditions relate to contemplated envi-
ronmental review and regulation in the federal
sphere. By proceeding in this way, the full envi-
ronmental effects of the proposals are known to the
Board before the construction is to proceed, and
before the decision to grant the licences is irrevo-
cable. At the same time, duplication is minimized
and Hydro-Quebec is not required to provide con-
crete evidence of the effects of proposals for future
construction still some years away. The Board has
thus fulfilled its mandate under the EARP Guide-
lines Order in a manner which, I would add, is not
unreasonable in the circumstances.

VI. Conclusion and Disposition

AI Issue in this appeal are jurisdictional facts.
While it is the proper function of this Court to
determine whether the Board erred in the exercise
of Ile jurisdiction, this Court will not interfere with
the factual findings of the Board on which it bases
that exercise. where there is some evidence to sup-
putt its findings. I conclude that the appellants
were given a full and fair opportunity to be heard
before the Board, and that the Board had sufficient
evidence to reach the conclusions which it did. In
particular. I find that the order as set out by the

a proposition an stage conceptuel oar durant une autre

Toua s'accordent pour dire qu'il est preferable de cer-
ner Les effets sur 1'environnement que pent avoir un pro-
jet avant que lee promoteurs du secteur prive (ou du sec-
(eur public, quant i cela) ne dressent lee plans definitifs.
0 eat egalement souhaitable d'utiliser le processus
comme instrument de travail au tours de l'etape de la
planification et d'Eviter k double emploi. Je ne suis
cependaru pas convaincue qu'il snit utik de decider si te
Decret sur lee ligna directrices exige !'evaluation de Is

etape de conception plus detainee. Ce qui eat exist peat
trta bien dependre du type de projet examine. Ce qui
sembk Clair, c'est que !'Evaluation dolt titre faite durant
une Etape oh lea repercussions environnementalea peu-

a vent etre examinees (art. 3) et oi) it eat possible de deter-
miner Is nature et l'ttendue des effete nefastes que Is
proposition pent avoir sur I'environnement (par. 10(1)).

L'Office conserve, en vertu du par. 119.093(1)
de In Loi sari 'Office national de 1 'Energie, le pou-
voir d'annuler une licence en cas de contravention
aux conditions qu'elle renfertne. Les conditions
ont trait it !'evaluation et a la reglementation de
nature environnementale clans la sphere fedErale.
En procedant ainsi, !'Office est au courant de tons
Ies effets des propositions sur I'environnement
avant le debut des travaux de construction et avant
que la decision de dElivrer lee licences ne devienne
irrevocable. II se trouve en meme temps h minimi-

f ser le double emploi; en outre, Hydro-Quebec
n'aura pas, avant plusieurs antes, it fournir de
preuve tangible quant aux effets des projeta de
construction. L'Office a en consequence rempli le
mandat que lui confie le DEcret sur le PEEE d'une

a facon qui eat, je tiens at le prttciser, raisonnable
clans lea circonstances.

VI. Conclusion et dispositif

La question en litige porte sur des faits attribu-
tifa de competence. Bien qu'il appartienne 8 noire
Cour de determiner si !'Office a commis une erreur
clans l'exercice de as competence, tilde ne modi-
fiers pas lee conclusions de fait sur lesquelles it
s'est fonde s'il existe certain elements de preuve i1
I'appui. Je conclus que lee appelants ont eu pleine-
ment et Equitablement la possibilite d'etre enten-
dus par 1'Office, et que celui-ci itvait suffisamment
d'elements de preuve pour conclure comme it l'a
fait. Plus particulitrement, j'estime que I'ordon-

k

J
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Board neither exceeded nor avoided the scope of
the Board's review in the area of the environmen-
tal impact of the proposed exports.

The reinstatement of the order as made by the
Board is not the result sought by either the appel-
lants or the respondents Hydro-Quebec and the
Attorney General of Quebec. This does not mean,
however, that such a result is beyond the jurisdic-
tion of this Court. Both the appellants and the
respondents appealed the decision of the Board to
the Federal Court of Appeal. These appeals were
consolidated, and the court ruled that the appeal of
the present appellants should be dismissed, and the
appeal of the respondents allowed. It is this deci-
sion, in tow, that the appellants appeal to this
Court.

I am of the view that the Court of Appeal erred
in allowing the appeal of the respondents, and that
it should have dismissed both appeals. This Court
has jurisdiction to make the order that the court
below should have made. Accordingly, the appeal
is allowed, the judgment of the Federal Court of
Appeal is set aside, and the order of the Board
restored. Given the nature of the result, each party
will bear its own costs here and in the court below.

Appeal allowed.

mince rendue par l'Office n'outrepassait ni ne con-
tournait la port&e de I'examen en mature d'inci-
dences environnementales des exportations
propoaees.

Ni les appelants ni les ninnies Hydro-Quebec et
le procureur general du Quebec n'ont demande le
retablissement de l'ordonnance rendue par 1'Of-

S fice. Cela ne signifie toutefois pas que notre Cour
n'a pas competence pour ordonner son retablisse-
me*. Les appelants et les intimes oat interjete
appel contre la decision de l'Office devant la Cour
federale du Canada. Ces appels oat ete fusionnes,

c et la cour a statue que dappel des appelants acurels
devrait Etre rejete et celui des intimes accueilli.
C'est contre cette decision, dana tut tontine, que les
appelants out intetjete appel devant noire Cour.

it

Je suis d'avis que la Cour d'appel a commis une
enreur en accueillant dappel des intimes et qu'elle
aurait dO rejeter les deux appels. Notre Cour a
competence pour rendre 1'ordonnance que le tribu-
nal de juridiction inferieure aurait dO rendre. En
consequence, le pourvoi est accueilli, le jugement
de la Cour d'appel federale est annuli et l'ordon-
nance de l'Office eat retablie. Compte tenu de Is

J nature de la decision, chacune des parties assumera
ses depens dens toutes lea tours.

Pourvoi accueilli.
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tion. I have concluded that this is not an appropriate case to suspend the declara-
tion of invalidity. [Indexed as: Carrier Sekani Tribal Council v. British Columbia

(Utilities Commission)]
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and The British Columbia Utilities Commission and British Columbia
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Aboriginal law - Constitutional issues - Miscellaneous	 Provincial hydro and
power authority (BCH) decided to buy electricity from A Inc. which was surplus to A
Inc.'s smelter requirements, in accordance with energy purchase agreement (EPA) made
in 2007 - BCH needed approval of provincial utilities commission for EPA to be en-
forceable pursuant to s. 71 of Utilities Commission Act (UCA) - Tribal council (CSTC)
sought to be heard in s. 71 proceeding on issue of whether Crown had fulfilled duty to
consult and if necessary accommodate aboriginal interests before BCH entered into
EPA - Commission reconsidered issue of impact of water flows arising from EPA and
dismissed CSTC's reconsideration motion by concluding that EPA had no impact on vol-
ume, timing or source of water released into rivers in question - Commission deter-
mined that since there were no new physical impacts created by EPA, duty to consult was
not triggered and therefore it did not have to address question as to whether BCH had
duty to consult - CSTC appealed - Appeal allowed - It could be inferred from UCA
that commission had authority to decide relevant questions of law including whether
Crown had duty to consult and whether it had fulfilled duty - Appropriate forum for
enforcement of duty to consult is in first instance tribunal with jurisdiction over subject
matter, and in this case that was commission in relation to EPA - Also, commission had
skill, expertise and resources to hear and decide consultation issue - Furthermore, hon-
our of Crown obliged commission to do so, since as body to which powers have been
delegated by Crown, it must not deny CSTC timely access to decision-maker with author-
ity over subject matter - Fault of commission was in not entertaining issue of consulta-
tion within scope of full hearing when circumstances demanded inquiry - Accordingly,
proceeding was to be re-opened for sole purpose of determining whether duty to consult,

VIII Disposition

239

	

Accordingly, this Court declares that:

(a) Sections 13(1) and (2),14(l) and (2), and 16(1) of the Parks Reg-
ulation Bylaw No. 07-059 and ss. 73(1) and 74(1) of the Streets
and Traffic Bylaw No. 92-84 violate s. 7 of the Canadian Char-
ter of Ri$ hts and Freedoms in that they deprive homeless people
of life, lawny and security of the person in a manner not in accor-
dance with the principles of fundamental justice, and are not
saved by s. 1 of the Charter.

(b) Sections 13(1) and (2),14(1) and (2), and 16(1) of the Parks Reg-
ulation Bylaw No. 07-059 and ss. 73(1) and 74(1) of the Streets
and Traffic Bylaw No. 92-84 are of no force and effect insofar
and only insofar as they apply to prevent homeless people from
erecting temporary shelter.

240

		

In light of the conclusion that I have reached with respect to s.7, I have not
addressed s. 12 of the Charter.

241

		

The parties are at liberty to make further submissions with respect to the
issue of costs.

Counterclaim allowed.
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and if necessary, accommodate CSTC existed and if so, whether duty had been met in

respect of filing of EPA.

Public law - Public authorities - Provincial boards and commissions - Miscel-
laneous -Provincial hydro and power authority (BCH) decided to buy electricity from
A Inc. which was surplus to A Inc.'s smelter requirements, in accordance with energy
purchase agreement (EPA) made in 2007 - BCH needed approval of provincial utilities
commission for EPA to be enforceable pursuant to s. 71 of Utilities Commission Act
(UCA) - Tribal council (CSTC) sought to be heard in s. 71 proceeding on issue of
whether Crown had fulfilled duty to consult and if necessary accommodate aboriginal
interests before BCH entered into EPA - Commission reconsidered issue of impact of
water flows arising from EPA and dismissed CSTC's reconsideration motion by conclud-
ing that EPA had no impact on volume, timing or source of water released into rivers in
question - Commission determined that since there were no new physical impacts cre-
ated by EPA, duty to consult was not triggered and therefore it did not have to address
question as to whether BCH had duty to consult - CSTC appealed - Appeal al-
lowed - It could be inferred from UCA that commission had authority to decide relevant

questions of law including whether Crown had duty to consult and whether it had ful-
filled duty - Appropriate forum for enforcement of duty to consult is in first instance
tribunal with jurisdiction over subject matter, and in this case that was commission in
relation to EPA - Also, commission had skill, expertise and resources to hear and decide
consultation issue - Furthermore, honour of Crown obliged commission to do so, since
as body to which powers have been delegated by Crown, it must not deny CSTC timely
access to decision-maker with authority over subject matter- Fault of commission was
in not entertaining issue of consultation within scope of full hearing when circumstances
demanded inquiry - Accordingly, proceeding was to be re-opened for sole purpose of
determining whether duty to consult, and if necessary, accommodate CSTC existed and if

so. whether duty had been met in respect of filing of EPA.
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Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control &
Licensing Branch) (2001), 2001 SCC 52, 2001 CarswelIBC 1877, 2001 CarswellBC
1878, (sub nom. Ocean Port Hotel Ltd. v. Liquor Control & Licensing Branch
(B.C.)) 155 B.C.A.C. 193, (sub nom. Ocean Port Hotel Ltd. v. Liquor Control &
Licensing Branch (B.C.)) 254 W.A.C. 193, [2001] 10 W.W.R. I, 34 Admin. L.R.
(3d) 1, 204 D.L.R. (4th) 33, 274 N.R. 116, 93 B.C.L.R. (3d) 1, [2001] 2 S.C.R. 781,
[2001] S.C.J. No. 17, REJB 2001-25683 (S.C.C.)-considered

Paul v. British Columbia (Forest Appeals Commission) (2003), 2003 CarswellBC 2432,
2003 CarswellBC 2433, 2003 SCC 55, 5 Admin. L.R. (4th) 161, 111 C.R.R. (2d)
292, 18 B.C.L.R. (4th) 207, [2003] 2 S.C.R. 585, 231 D.L.R. (4th) 449. [2003] 11
W.W.R. I, [2003] 4 C.N.L.R. 25, 3 C.E.L.R. (3d) 161, [2003] S.C.I. No. 34, REJB
2003-48213 (S.C.C.) - followed

Quebec (Attorney General) v. Canada (National Energy Board) (1994), (sub nom.
Quebec (Procureur general) v. Office national de 1 'enwgie) 163 N.R. 241, [1994] 3
C.N.L.R. 49, 1994 CarswellNat 8, 1994 CarswellNat 1496, 112 D.L.R. (4th) 129,
[1994] 1 S.C.R. 159, 14 C.E.L.R. (N.S.) 1, 20 Admin. L.R. (2d) 79, EYB 1994-
67299, [1994] S.C.J. No. 13 (S.C.C.) - considered

Statutes considered:

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.). c. 11, reprinted
R.S.C. 1985, App. II, No. 44

Generally - referred to
Pt. II - referred to
s. 35 - considered
s. 35.1 [en. SI/84-102] - referred to
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Hydro and Power Authority Act, R.S.B.C. 1996, c. 212

s. 3 - considered
s. 4 - considered
s. 5 - considered
s. 12(1)(m) - considered

Utilities Commission Act, S.B.C. 1980. c. 60
Generally - referred to

Utilities Commission Act, R.S.B.C. 1996, c. 473
Generally - referred to
s. 3 - considered
s. 5(0.1) "minister" [en. 2008, c. 13. s. 4(a)] -considered
s. 71 - considered
s. 71(2.1)(a) - considered
s. 79 - considered
s. 99 - considered
s. 101 - considered
s. 105 - considered

APPEAL by tribal council from decision of British Columbia Utilities Commission dis-
missing council's reconsideration motion on issue as to whether Crown fulfilled its duty
to consult before hydro and power authority entered into Energy Purchase Agreement.

Donald J.A.:

Introduction

1 This is one of those cases foreseen by the Supreme Court of Canada is

Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3
S.C.R. 511 (S.C.C.), where the broad general principles of the Crown's duty to
consult and, if necessary, accommodate Aboriginal interests are to be applied to
a concrete set of circumstances.

2 Consultation arises here in relation to the decision of British Columbia

Hydro and Power Authority (B.C. Hydro) to buy electricity from Rio Tinto Al-

can Inc. (Alcan) which is surplus to its smelter requirements, in accordance with

an Energy Purchase Agreement (EPA) made in 2007.

3 For the EPA to be enforceable, B.C. Hydro needs the approval of the British
Columbia Utilities Commission (Commission) under s. 71 of the Utilities Cow-
mission Act, R.S.B.C. 1996, c. 473.

4

	

The Carrier Sekani Tribal Council (the appellant) sought to be heard in the

71 proceeding before the Commission on the issue of whether the Crown fah

filled its duty to consult before B.C. Hydro entered into the EPA.

5

	

The appellant's interest (asserted both in a pending action for Aboriginai
title and within the treaty process) is in the water and related resources east 4
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the discharge of the Nechako Reservoir created by Alcan in the early 1950s to

drive its generators in Kemano for use at the Kitimat aluminum smelter.

The appellant claims that the diversion of water for Alcan's use is an in-
fringement of its rights and title and that no consultation has ever taken place.

The Commission considered the appellant's request as a reconsideration of
its decision, made prior to the appellant's involvement, that consultation was not

relevant and, thus, not within the scope of its proceeding and oral hearing (the

Scoping Order). It was held not to be relevant then because the only First Na-
tions groups involved at that point were the Haisla First Nation and the Haisla

Hereditary Chiefs, who did not press the issue of consultation.

The Commission addressed the reconsideration in two phases. At Phase I,
the Commission "concluded that the CSTC [Carrier Sekani Tribal Council] es-
tablished a prima facie case sufficient to warrant a reconsideration of the Scop-

ing Order", and that the ground for reconsideration was "the impacts on the

water flows arising from the 2007 EPA": Reasons for Decision, "Impacts on
Water Flows", [British Columbia Hydro & Power Authority, Re (November 29,
2007), Doc. L-95-07 (B.C. Utilities Comm.)]. Within Phase I, the Commission

conducted a fact-finding hearing into water flow impacts and concluded as
follows:

The Commission Panel accepts the submissions of counsel for BC Hydro
regarding the determinations that should be made at this time in the proceed-
ing. The Commission Panel concludes as a matter of fact that:

a) the 2007 EPA will have no impact on the volume, timing or source
of water flows into the Nechako River;

b) the 2007 EPA will not change the volume of water to be released
into the Kemano River; and

c) the 2007 EPA may cause reservoir elevations to vary approximately
one or two inches which will be an imperceptible change in the
water levels of the Nechako Reservoir. This change to reservoir
levels will not affect water flows other than the timing of releases to
the Kemano River.

Then, in Phase II, the Commission received argument based on, inter alia,
the facts found as described above and on certain assumptions built into the
question framed by the Commission as follows:

Assuming there has been a historical, continuing infringement of aboriginal
title and rights and assuming there has been no consultation or accommoda-
tion with CSTC on either the historical, continuing infringement or the 2007
EPA, would it be a jurisdictional error for the Commission to accept the
2007 EPA?
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10

		

On December 17, 2007, the Commission dismissed the appellant's reconsid-
eration motion for reasons given in the overall s. 71 decision, January 29, 2008.

11

		

In brief, the Commission rejected the appellant's motion because it found as
a fact that since there were no "new physical impacts" created by the EPA, the
duty to consult was not triggered:

n
... assuming a failure of the duty of consultation for the historical, continuing
infringement and no consultation on the 2007 EPA, the Commission Panel
concludes that acceptance of the 2007 EPA is not a jurisdictional error be-
cause a duty to consult does not arise by acceptance of the 2007 EPA and
because a failure of the duty of consultation on the historical, continuing in-
fringement cannot be relevant to acceptance of the 2007 EPA where there are
no new physical impacts.

12 Among other points taken in the appeal, the appellant says that the Commis-
sion was wrong in narrowing the inquiry to "new physical impacts" and ignoring
other "non-physical impacts" affecting the appellant's interests.

13 But of greater importance from my viewpoint as a reviewing judge is the
Commission's decision not to decide whether B.C. Hydro had a duty to consult.
It decidniat it did not need to address that question because of its conclusion
on the triggering issue. As I will explain later, I consider that to be an unreason-
able disposition for, amongst other reasons, the fact that B.C. Hydro, as a Crown
corporation, was taking commercial advantage of an assumed infringement on a
massive scale, without consultation. In my view, that is sufficient to put the
Commission on inquiry whether the honour of the Crown was upheld in the
making of the EPA.

14 There is an institutional dimension to this error. The Commission has
demonstrated in several cases an aversion to assessing the adequacy of consulta-
tion. In three other decisions, the Commission deferred the consultation question
to the environmental assessment process: British Columbia Transmission Corp..
Re [2006 CarswellBC 3694 (B.C. Utilities Comm.)], B.C.U.C. Decision, 7 July
2006, Commission Order No. C-4-06; British Columbia Hydro & Power Au-
thority, Re, (July 12, 2007), Doc. C-8-07, (B.C. Utilities Comm.); British
Columbia Transmission Corp., Re (March 5, 2008), Doc. L-6-08 (B.C. Utilities
Comm.), First Nations Scoping Issue. (The appeal from the last decision
(Kwikwetlem First Nation v. British Columbia (Utilities Commission) [2009
CarswellBC 341 (B.C. C.A.)], CA035864) was heard together with the appeal in
the present case.)

15 The Commission is a quasi-judicial tribunal with authority to decide ques-
tions of law. As such, it has the jurisdiction, and in my opinion the obligation, to
decide the constitutional question of whether the duty to consult exists and, if so*
whether it has been discharged: Paul v. British Columbia (Forest Appeals Co-
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mission), 2003 SCC 55, [2003] 2 S.C.R. 585 (S.C.C.). That obligation is not met
by deciding, as a preliminary question, an adverse impact issue that properly
belongs within an inquiry whether a duty is owed and has been fulfilled.

16 B.C. Hydro may be able to defend the Crown's honour on a number of pow-
erful grounds, including the impact question, but this should happen in a setting
where the tribunal accepts the jurisdiction to make a decision on the duty to
consult.

Factual Background

17 I have said that the infringement, if such it is, associated with the Al-
can/Kemano Power Project is on a massive scale. The project involved reversing
the flow of a river and the creation of a watershed that discharges west into a
long tunnel through a mountain down to sea level at Kemano where it drives the
generators at the power station and then flows into the Kemano River. To the
east the watershed discharges into the Nechako River which eventually joins the
Fraser River at Prince George. The westerly diversion is manmade. The natural
water flows into the Nechako River system were altered by the project with im-
plications for fish and wildlife, especially salmon. Alcan holds a water licence in
perpetuity for the reservoir. It is obliged by the licence and an agreement made
in 1987 settling litigation involving the Provincial and Federal Governments to
maintain water flows that meet specifications for migratory fish.

At the outset of the project in the late 1940s, Alcan envisioned a smelter at
Kitimat and power station at Kemano roughly twice their present size. The water
licence and related permits for the Nechako Reservoir were issued provisionally
with the idea that when the plants were enlarged as planned, the licence would
be made permanent.

In the course of an expansion project, sometimes referred to as Kemano II,
the Government of British Columbia changed its mind about allowing the full
utilization of the reservoir. This shut down the project and prompted a law suit
by Alcan. The parties settled the dispute in 1997 on terms which included a
power deal whereby the Province would supply Alcan should it enlarge the
smelter and need more electricity. The settlement also granted Alcan the water .
licence on a permanent basis.

Alcan has been selling its excess power since the beginning of its operations,
at first directly to neighbouring industries and communities, and later to those
customers through the B.C. Hydro grid and to B.C. Hydro for general distribu-
tion, and to Powerex Corporation (B.C. Hydro's exporting affiliate).

The Commission found as a fact in the decision under appeal that (I I Alcan
can sell its electricity to anyone - B.C. Hydro is not the only potential cus-
tomer; and (2) water flows will not be influenced by the EPA.
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22 In written submissions on the motion for reconsideration, the appellant ar-

ticulated a number of ways in addition to "new physical impacts" where the
EPA might affect their interests:

18. There are many aspects of the EPA which demonstrate that it is an im-

portant decision in relation to the infringements of the Intervenor's rights and
title, within the context set our by recent caselaw. This decision:

(a) Approves an EPA that will confirm and mandate extended electricity
sales for a very long time - to 2034;

(b) Approves the sale to BC Hydro of all electricity which is surplus to
Alcan's power needs - and therefore authorizes the sale of power
resulting from diversions of water that are causing existing impacts .
and infringements;

(c) Removes or affects the flexibility to release additional water, be-
cause that power is now the subject of an agreement with BC Hydro;

((I) Changes the 'operator' - by creating a "Joint Operating Commit-
tee" (s.4.13), by authorizing B.C. Hydro to 'jointly develop' the res-
ervoir operating model (s.4.17), and by requiring B.C. Hydro ap-
proval for any amendments to operating agreements "which
constrain the availability of Kemano to generate electricity" (App.],
70 "Operating Constraints");

(e) Changes in objective - this agreement confirms that power will
now be devoted to long-term 'capacity' for B.C. Hydro (Even if
there had been a 'compelling social objective' to grant the water to
Alcan (in 1950) for the production of aluminum, that objective is no
longer operative under this agreement. A new 'objective' requires
further consultation.);

(f) Creates added incentives to maximize power sales (rather than re-
lease water for conservation);

(g) Provides incentives to Alcan to 'optimize' efficiency of their opera-
tions (meaning additional power sales);

(h) Encourages sales (i.e. diversion of water) through financial incen-
tives in the most significant low water months (January to March);

(i) Affects the complexity required for proper environmental manage-
ment - e.g. temperature, variable flows, timing, over-spills etc. -
in order to accommodate BC Hydro sales;

(1) Approves an agreement that contains no positive conditions protect-
ing fish and First Nations rights and which will preclude (by finan-
cial disincentives) those conditions from being added later;

(k)

	

Fails to include First Nations in any way in management decisions.

19. If, despite the jurisprudence pointing to the contrary, the BC Utilities
Commission is not prepared to examine the impacts of wxisting operations,
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and instead views the EPA solely as a financial model, there are nevertheless
clear impacts on the lntervenor's interests arising from this agreement:

(a) Increases the cost of compensation to Alcan;

(b) Any change to the 1987 Settlement Agreement flows will be more
difficult to achieve;

(c) Additional sales (and therefore diversions) may well occur (evidence
of other purchasers - under all conditions and at all times of the
year- is speculative).

[Emphasis in original.]

To the extent that the Commission addressed those points, it did so broadly

by distinguishing between issues relating to the use of power and the production
of power and by noting that its authority under s. 71 is limited:

n
There may be steps contemplated by the Crown that have no new impacts
that would nevertheless trigger the duty to consult because of a historical,
continuing infringement. However, a section 71 review does not approve,
transfer or change control of licenses or authorization and therefore where
there are no new physical impacts acceptance of a section 71 filing would
not be a jurisdictional error. That is, it is the combination of no new physical
impacts together with the limited scope of a section 71 review that answers
the principal question - there is no jurisdictional error in this Decision. Al-
can states: "The Crown's fiduciary duty arises in specific situations, in par-
ticular, when the Crown assumes discretionary control over specific Aborigi-
nal interests" (Alcan Submission, para. 5.3). The decision to accept or
declare unenforceable the 2007 EPA under section 71 of the Act does not
affect underlying water resources or any CSTC aboriginal interests there may
be in that resource (Alcan Submissions. para. 5.5).

The CSTC submits:

"The 2007 EPA will also constitute a significant change in use
(from power produced for aluminum smelting purposes to power
for general provincial consumption) which, if approved by the
BCUC, will amount to approval by the Crown of that change in
use - without consultation" (CSTC Submission, para. A6).

The 2007 EPA may change the use of power in the sense suggested by the
CSTC. However, such change in the use of the power could beeeffected by
Alcan without the 2007 EPA and by means that are beyond the authority of
the Commission. Nevertheless, the important question is whether or not there
is a change in water flows, not whether or not there is a change in use of
power. And, as found by the Commission in Letter No. L-95-07. water flows
will not change.
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Relevant Enactments

24 The Commission's authority regarding energy supply contracts comes from

s. 71 of the Utilities Commission Act, which, including amendments effective

May I, 2008, now reads:

71.(I) Subject to subsection (1.1), a person who, after this section comes into
force, enters into an energy supply contract must

(a) file a copy of the contract with the commission under rules and

within the time it specifies, and

(b) provide to the commission any information it considers necessary to

determine whether the contract is in the public interest.

(1.1) Subsection (I) does not apply to an energy supply contract for the sale

of natural gas unless the sale is to a public utility.

(2) The commission may make an order under subsection (3) if the commis-
sion, after a hearing, determines that an energy supply contract to which sub-

section (I) applies is not in the public interest.

(2.1) In determining under subsection (2) whether an energy supply contract
is in the public interest, the commission must consider

(a) the government's energy objectives,

(b) the most recent long-term resource plan filed by the public utility

under section 44.1, if any.

(c) whether the energy supply contract is consistent with requirements
imposed under section 64.01 or 64.02, if applicable,

(d) the interests of persons in British Columbia who receive or may re-

ceive service from the public utility,

(e) the quantity of the energy to be supplied under the contract,

(f) the availability of supplies of the energy referred to in paragraph (e),

(g) the price and availability of any other form of energy that could be
used instead of the energy referred to in paragraph (e). and

(h) in the case only of an energy supply contract that is entered into by a

public utility, the price of the energy referred to in paragraph (e).

(2.2) Subsection (2.1) (a) to (c) does not apply if the commission considers
that the matters addressed in the energy supply contract tiled under subsec-
tion (1) were determined to be in the public interest in the course of consider-

ing a long-term resource plan under section 44.1.

(2.3) A public utility may submit to the commission a proposed energy sup-

ply contract setting out the terms and conditions of the contract and a process

the public utility intends to use to acquire power from other persons in accor-

dance with those terms and conditions.

Carrier Sekani Tribal Council v. B.C. (Utilities Commission)

	

Donald J.A. 391

(2.4) if satisfied that it is in the public interest to do so, the commission, by
order, may approve a proposed contract submitted under subsection (2.3) and

a process referred to in that subsection.

(2.5) In considering the public interest under subsection (2.4), the commis-
sion must consider

(a) the government's energy objectives.

(b) the most recent long-term resource plan filed by the public utility
under section 44.1,

(c) whether the application for the proposed contract is consistent with

the requirements imposed on the public utility under sections 64.01
and 64.02, if applicable, and

(d) the interests of persons in British Columbia who receive or may re-

ceive service from the public utility.

(2.6) If the commission issues an order under subsection (2.4). the commis-
sion may not issue an order under subsection (3) with respect to a contract

(a) entered into exclusively on the terms and conditions, and

(b) as a result of the process

referred to in subsection (2.3).

(3) If subsection (2) applies, the commission may

(a) by order, declare the contract unenforceable, either wholly or to the

extent the commission considers proper, and the contract is then un-
enforceable to the extent specified, or

(b) make any other order it considers advisable in the circumstances.

(4) If an energy supply contract is, under subsection (3) (a), declared unen-
forceable either wholly or in part, the commission may order that rights ac-
crued before the date of the order under that subsection be preserved, and
those rights may then be enforced as fully as if no proceedings had been
taken under this section.

(5) An energy supply contract or other information filed with the commis-

sion under this section must be made available to the public unless the com-
mission considers that disclosure is not in the public interest.

Provisions of that Act bearing on the relationship between the British Co-

lumbia Government and the Commission include:

3(1) Subject to subsection (3), the Lieutenant Governor in Council, by regu-
lation, may issue a direction to the commission with respect to the exercise
of the powers and the performance of the duties of the commission, includ-
ing, without limitation, a direction requiring the commission to exercise a
power or perform a duty, or to refrain from doing either, as specified in the
regulation.
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(2) The commission must comply with a direction issued under subsection
(1), despite

(a) any other provision of

(i)

(ii)

this Act, except subsection (3) of this section, or

the regulations, or

(b) any previous decision of the commission.

(3) The Lieutenant Governor in Council may not under subsection (1) specif-
ically and expressly

(a) declare an order or decision of the commission to be of no force or
effect, or

(b) require the commission to rescind an order or a decision.

(7) The minister may declare, by regulation, that the commission may not.
during the period specified in the regulation. reconsider, vary or rescind a
determination made under subsection (4).

(8) Despite section 75, if a regulation is made for the purposes of subsection
(7) of this section with respect to a determination, the commission is bound
by that determination in any hearing or proceeding held during the period
specified in the regulation.

(9) The commission may order a public utility to submit an application under
section 46, by the time specified in the order, in relation to a determination
made under subsection (4).

71 ...

(2.1) In determining under subsection (2) whether an energy supply contract
is in the public interest, the commission must consider

(a)

	

the government's energy objectives, ...

26

	

The provisions of the Utilities Commission Act dealing with the Commis-

sion's jurisdiction and appeals are:

79 The determination of the commission on a question of fact in its jurisdic-
tion, or whether a person is or is not a party interested within the meaning of
this Act, is binding and conclusive on all persons and all courts.

5 (0.1) In this section, "minister" means the minister responsible for the
administration of the Hydro and Power Authority Act.

(1) On the request of the Lieutenant Governor in Council, it is the duty of the
commission to advise the Lieutenant Governor in Council on any matter,
whether or not it is a matter in respect of which the commission otherwise
has jurisdiction.

(2) If, under subsection (1), the Lieutenant Governor in Council refers a mat-
ter to the commission, the Lieutenant Governor in Council may specify terms
of reference requiring and empowering the commission to inquire into the
matter.

(3) The commission may carry out a function or perform a duty delegated to
it under an enactment of British Columbia or Canada.

(4) The commission, in accordance with subsection (5), must conduct an in-
quiry to make determinations with respect to British Columbia's infrastruc-
ture and capacity needs for electricity transmission for the period ending 20
years after the day the inquiry begins or, if the terms of reference given
under subsection (6) specify a different period, for that period.

(5) An inquiry under subsection (4) must begin

(a) by March 31, 2009, and

(b) at least once every 6 years after the conclusion of the previous
inquiry,

unless otherwise ordered by the Lieutenant Governor in Council.

(6) For an inquiry under subsection (4), the minister may specify, by order,
terms of reference requiring and empowering the commission to inquire into
the matter referred to in that subsection, including terms of reference regard-
ing the manner in which and the time by which the commission must issue
its determinations under subsection (4).

99 The commission may reconsider, vary or rescind a decision, order, rule or
regulation made by it, and may rehear an application before deciding it.

101 (1) An appeal lies from a decision or order of the commission to the
Court of Appeal with leave of a justice of that court.

(2) The party appealing must give notice of the application for leave to ap-
peal, stating the grounds of appeal, to the commission, to the Attorney Gen-
eral and to any party adverse in interest, at least 2 clear days before the hear-
ing of the application.

(3) If leave is granted, within 15 days from the granting, the appellant must
give notice of appeal to the commission, to the Attorney General, and to any
party adverse in interest.

(4) The commission and the Attorney General may be heard by counsel on
the appeal.

(5) On the determination of the questions involved in the appeal, the Court of
Appeal must certify its opinion to the commission, and an order of the com-
mission must conform to that opinion.
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105 (1) The commission has exclusive jurisdiction in all cases and for all
matters in which jurisdiction is conferred on it by this or any other Act.

(2) Unless otherwise provided in this Act, an order, decision or proceeding of
the commission must not be questioned, reviewed or restrained by or on an
application for judicial review or other process or proceeding in any court.

27

	

B.C. Hydro's relationship with government is defined in the Hydro and
Power Authority Act, R.S.B.C. 1996, c. 212, as follows:

3(1) The authority is for all its purposes an agent of the government and its
powers may be exercised only as an agent of the government.

(2) The Minister of Finance is the fiscal agent of the authority.

(3) The authority. on behalf of the government, may contract in its corporate
name without specific reference to the government.

4(1) The Lieutenant Governor in Council appoints the directors of the au-
thority who hold office during pleasure.

(2) The Lieutenant Governor in Council must appoint one or more of the
directors to chair the authority.

(3) A chair or other director must be paid by the authority the salary, direc-
tors' fee and other remuneration the Lieutenant Governor in Council
determines.

5 The directors must manage the affairs of the authority or supervise the
management of those affairs, and may

(a)

	

exercise the powers conferred on them under this Act,

(h)

	

exercise the powers of the authority on behalf of the authority, and

(c)

	

delegate the exercise or performance of a power or duty conferred or
imposed on them to anyone employed by the authority.

28

	

The authority to purchase power is found in s. 12(l)(m) of the Hydro and
Power Authority Act:

12 (1) Subject to the approval of the Lieutenant Governor in Council, which
may be given by order of the Lieutenant Governor in Council, the authority
has the power to do the following:

(m)

	

purchase power from or sell power to a firm or person;

29

	

Section 35 of the Constitution Act, 1982 reads:

35.(I) The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and
Metis peoples of Canada.

F
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(3) For greater certainty, in subsection (I) "treaty rights" includes rights that
now exist by way of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty
rights referred to in subsection (1) are guaranteed equally to male and female
persons.

Issues

30

	

The appellant frames the grounds for appeal in its factum as follows:

22. The appellant submits that the Commission committed errors of law and
jurisdiction in determining:

a) That the failure of the Crown to consult and, if necessary, accommo-
date the member tribes of the CSTC was not relevant to the
proceeding;

b) to refuse to allow evidence or cross-examination on the on-going ex-
isting impacts of the operations of the Nechako reservoir and the
Kemano Project on the aboriginal rights and title of the member
tribes of the CSTC; and

c) that the acceptance of the EPA between BC Hydro and Alcan does
not trigger a duty to consult and, if necessary accommodate the
member tribes of the CSTC.

31

	

The Attorney General's factum identifies the question of law in the appeal as
follows:

23. The Attorney General says that the question of law in this appeal is
whether the Commission correctly refused to amend the Scoping Order to
consider the adequacy of Crown consultation with First Nations regarding
the impact of the Kemano System upon their asserted Aboriginal rights. In
particular:

Is the duty to consult triggered by the Crown contemplating con-
duct which does not adversely impact claimed Aboriginal rights,
but is nonetheless related to historical Crown conduct which
does impact claimed Aboriginal rights?

32

	

Alcan poses a threshold question about the Commission's jurisdiction and a
further question on the merits:

35. This proposition [the appellant's contention that the Commission had a
duty to ensure consultation took place] raises a threshold question about the
jurisdiction of the Commission:

In a s. 71 review of an energy supply contract, does the Com-
mission have the jurisdiction to decide whether the Crown's
duty to consult under s. 35 of the Constitution Act, 1982 arises
and has been met in relation to that contract?
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36. If the answer is "no", the appeal must be dismissed, because the CSTC's
complaint about consultation will have been taken to the wrong forum. If the
answer is "yes", then this Court must address a second question:

Did the 2007 EPA or the Commission's review of the 2007 EPA
give rise to a duty to consult under s. 35 of the Constitution Act,
1982?

33

	

B.C. Hydro's breakdown of the issues is this:

BC Hydro submits that the primary issue on appeal is as follows:

I. Did the review conducted by the BCUC in respect of the 2007 EPA
pursuant to s. 71 of the UCA amount to the Crown contemplating
conduct that might adversely affect the CSTC's aboriginal interests
so as to give rise to the duty to consult with the CSTC?

2. If and only if the primary question is answered in the affirmative,
then BC Hydro submits that there is a secondary issue on appeal as
follows:

If the answer to question I is yes, does the UCA em-
power and require the Commission to adjudicate a dis-
pute between the Crown and the CSTC regarding the
sufficiency of consultation to discharge the Crown's ob-
ligation in respect of the original authorization, con-
struction and operation of the Nechako Reservoir before
the BCUC can exercise its jurisdiction under s. 71?

It and only if the secondary question is answered in the affirmative,
then BC Hydro submits that there is a third issue on appeal as
follows:

If the answer to both questions I and 2 is yes, what rem-
edy is appropriate?

34

	

I will analyze the issues according to this framework:

A. Was the Commission, in reviewing the enforceability of the EPA
under s. 71 of the Utilities Commission Act, obliged to decide
whether the Crown had a duty to consult and whether it fulfilled
the duty?

B. Did the Commission commit a reviewable error in disposing of

the consultation issue on a preliminary or threshold question de-
fined too strictly and in terms which did not include all of the
interests asserted by the appellant?

C. What is the appropriate remedy if the appellant establishes a re-
viewable error?

Discussion

A. The Power and Duty to Decide

I. The Power

35

	

Under the heading of power to decide, I will discuss three propositions:

(a) As a quasi-judicial tribunal with authority to decide questions of

law, the Commission is competent to decide relevant constitu-

tional questions, including whether the Crown has discharged a

duty to consult.

(b) Section 71 of the Utilities Commission Act mandates review of

the enforceability of an energy purchase agreement according to
factors which include the public interest. This agreement engages

the honour of the Crown in its dealings with Aboriginal peoples.

(c) The Commission has the capacity to address the adequacy of

consultation.

(a) Competency

36 The Commission has not explicitly declared that it has no jurisdiction to de-

cide a consultation issue. But since the Commission has shown a disinclination
to grapple with the issue, and the proponents of the EPA have questioned

whether it lies within the Commission's statutory mandate, I think the court

should settle the point.

37 In Paul v. British Columbia (Forest Appeals Commission), the Supreme

Court of Canada decided, at para. 38, "there is no principled basis for distin-
guishing s. 35 rights from other constitutional questions."

38

	

Moving on to whether administrative tribunals have the power to decide

constitutional law questions, the Court in Paul stated, at para. 39:

The essential question is whether the empowering legislation implicitly or
explicitly grants to the tribunal the jurisdiction to interpret or decide any
question of law. If it does, the tribunal will be presumed to have the concom-
itant jurisdiction to interpret or decide that question in light of s. 35 or any
other relevant constitutional provision.

I take those statements to be of broad application and not limited to the facts

particular to Paul. In my opinion, they apply to the instant case, notwithstanding

that the determination for the Forest Appeals Commission would have had a

more direct effect on Mr. Paul's use of the forest resource than would the effects
of B.C. Hydro's involvement in the EPA on the appellant's interests in the water

resource.
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40 It can be inferred from the Utilities Commission Act that the Commission has
the authority to decide relevant questions of law. Section 79, "findings of fact
conclusive", implies that the right to appeal under s. 101 is restricted to ques-
tions of law or jurisdiction. Further, consideration of the exclusive jurisdiction
clause in s. 105 indicates that the Legislature must have empowered the Com-
mission to decide questions of law, otherwise the appellate review would be
meaningless.

41 The Commission is therefore presumed to have the jurisdiction to decide
relevant constitutional questions, including whether the Crown has a duty to
consult and whether it has fulfilled the duty. These are issues of law arising from
Part II of the Constitution Act, 1982, ss. 35 and 35.1 that the Commission is
competent to decide.

(b) Construction of Section 71

42 Section 71 of the Utilities Commission Act focuses on whether the EPA is in
the public interest. I think the respondents advance too narrow a construction of
public interest when they define it solely in economic terms. How can a contract
formed by a Crown agent in breach of a constitutional duty be in the public
interest? The existence of such a duty and the allegation of the breach must form
part and parcel of the public interest inquiry. In saying that, I do not lose sight of
the fact that the regulatory scheme revolves around the economics of energy:
ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 2006 SCC 4,
[2006] 1 S.C.R. 140 (S.C.C.), and that Aboriginal law is not in the steady diet of
the Commission. But there is no other forum more appropriate to decide consul-
tation issues in a timely and effective manner. As I will develop later, the ratio-
nale for the duty to consult, explained in Haida Nation v. British Columbia
(Minister of Forests), discourages resort to the ordinary courts for injunctive re-
lief and encourages less contentious measures while reconciliation is pursued. It
would seem to follow that the appropriate forum for enforcement of the duty to
consult is in the first instance the tribunal with jurisdiction over the subject-
matter - here the Commission in relation to the EPA.

43 B.C. Hydro cites this Court's decision in British Columbia Hydro & Power
Authority v. British Columbia (Utilities Commission) (1996), 20 B.C.L.R. (3d)
106 (B.C. C.A.), as support for the argument that s. 71 should not be interpreted
to include the power to assess adequacy of consultation. It was held in that case
that the governing statute, then the Utilities Commission Act, S.B.C. 1980, c. 60,
did not confer jurisdiction on the Commission to enforce as mandatory the
guidelines it developed on resource planning. One of the guidelines required
public consultation, the inadequacy of which, as perceived by the Commission,
led it to issue directions to B.C. Hydro in connection with an application for a
certificate of public convenience and necessity. The Court examined the con-
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tested power to enforce guidelines against the language of the Act, its purpose
and object, and found that no explicit provision enabled the Commission to pro-
mulgate mandatory guidelines which intruded on the management of the utility
and none should be implied.

44 On the strength of that case, B.C. Hydro turns to New Brunswick (Board of
Management) v. Dunsmuir, 2008 SCC 9, 291 D.L.R. (4th) 577 (S.C.C.), for the
following general proposition that it says applies to the present matter:

[28]By virtue of the rule of law principle. all exercises of public authority
must find their source in law. All decision-making powers have legal limits,
derived from the enabling statute itself. the common or civil law or the Con-
stitution. Judicial review is the means by which the courts supervise those
who exercise statutory powers, to ensure that they do not overstep their legal
authority. The function of judicial review is therefore to ensure the legality,
the reasonableness and the fairness of the administrative process and its
outcomes.

[29] Administrative powers are exercised by decision makers according to
statutory regimes that are themselves confined. A decision maker may not
exercise authority not specifically assigned to him or her. By acting in the
absence of legal authority, the decision maker transgresses the principle of
the rule of law. Thus, when a reviewing court considers the scope of a deci-
sion-making power or the jurisdiction conferred by a statute, the standard of
review analysis strives to determine what authority was intended to be given
to the body in relation to the subject matter. This is done within the context
of the courts' constitutional duty to ensure that public authorities do not
overreach their lawful powers: Crevier v. Attorney General of Quebec,
[1981] 2 S.C.R. 220, at p. 234, 127 D.L.R. (3d) I; also Dr. Q v. College of
Physicians and Surgeons of British Columbia, [2003] I S.C.R. 226. 2003
SCC 19, 223 D.L.R. (4th) 599, at para. 21.

[Emphasis added.]
45 I do not accept B.C. Hydro's argument. The rule in question sought to be

enforced through proceedings before the Commission arises not as an internal
prescription, as in the British Columbia Hydro & Power Authority v. British
Columbia (Utilities Commission) decision just discussed, but from the Constitu-
tion itself. Haida, at paras. 60-63, contemplates review of consultation by ad-
ministrative tribunals. It is not necessary to find an explicit grant of power in the
statute to consider constitutional questions; so long as the Legislature intended
that the tribunal decide questions of law, that is sufficient.

46 It is necessary to address a case cited by all the respondents as standing for
the proposition that a tribunal's power to decide the adequacy of consultation
requires an explicit provision in the constituent statute. In Dene Tha' First
Nation v. Alberta (Energy & Utilities Board), 2005 ABCA 68, 363 A.R. 234
(Alta. C.A.), the Alberta Court of Appeal held that the Board's refusal to accept
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an intervention in the matter of licences for well drilling and access roads was

not reviewable as it was based on a factual finding that the First Nation seeking

to intervene had not demonstrated an adverse impact. The court said it had no
jurisdiction to review findings of fact. Therein lies the ratio decidendi of the

judgment. The court noted at para. 24 that it was common ground that neither
the Utility nor the Board had a duty to consult. As to the duty on the Crown, the
court said, obiter dicta:

[281 A suggestion made to us in argument, but not made to the Board, was
that the Board had some supervisory role over the Crown and its duty to
consult on aboriginal or treaty rights. No specific section of any legislation
was pointed out, and we cannot see where the Board would get such a duty.
We will now elaborate on that.

47 The court went on to record that consultation was not addressed at the Board

level. I regard the above quoted remarks as having been made en passant in an
oral judgment rather than a definitive judicial opinion made with the benefit of

full argument. With respect, I do not find it persuasive authority for the proposi-
tion advanced by the respondents in the present case.

(c) Capacity to decide

48 I turn to consider the Commission's capacity to decide. As I understand Al-
can's submission, the issues surrounding the consultation duty are so remote

from the Commission's usual terms of reference that the Commission should not

be expected to decide them. Alcan argues that the appellant should go to court

for redress. I quote from paras. 88 and 89 of Alcan's factum:

88. ... to accept the CSTC's invitation [to entertain the consultation issue]
would mire the Commission in complex questions of fact and law to which
its mandate, statutory powers and remedies are ill-suited.

89. In the end, the argument comes full circle: the CSTC are seeking redress
for their grievances in the wrong forum.

49

		

Paul rejected the argument that Aboriginal law issues may be too complex

and burdensome for an administrative tribunal, at para. 36:

To the extent that aboriginal rights are unwritten, communal or subject to
extinguishment. and thus a factual inquiry is required, it is worth noting that
administrative tribunals, like courts, have fact-finding functions. Boards are
not necessarily in an inferior position to undertake such tasks. Indeed, the
more relaxed evidentiary rules of administrative tribunals may in fact be
more conducive than a superior court to the airing of an aboriginal rights
claim.

50

		

I heard nothing in the appeal which causes me to doubt the capacity of the

Commission to hear and decide the consultation issue. Expressed in more posi-
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five terms, I am confident that the Commission has the skill, expertise and re-
sources to carry out the task.

2. The Duty to Decide

51 Not only has the Commission the ability to decide the consultation issue, it is

the only appropriate forum to decide the issue in a timely way. Furthermore, the
honour of the Crown obliges it to do so. As a body to which powers have been

delegated by the Crown, it must not deny the appellant timely access to a deci-
sion-maker with authority over the subject matter.

52 The process of consultation envisaged in Haida requires discussion at an

early stage of a government plan that may impact Aboriginal interests, before
matters crystallize, so that First Nations do not have to deal with a plan that has

become an accomplished fact. Haida said this on the question of timing, at para.
35:

But, when precisely does a duty to consult arise? The foundation of the duty
in the Crown's honour and the goal of reconciliation suggest that the duty
arises when the Crown has knowledge, real or constructive, of the potential
existence of the Aboriginal right or title and contemplates conduct that might
adversely affect it: see Halfway River First Nation v. British Columbia
(Ministry of Forests), [19971 4 C.N.L.R. 45 (B.C.S.C.), at p. 71. per Dorgan
J.

As to timing, see also Mikisew Cree First Nation v. Canada (Minister of
Canadian Heritage), 2005 SCC 69, [2005) 3 S.C.R. 388 (S.C.C.) at para. 3:

... the principle of consultation in advance of interference with existing treaty
rights is a matter of broad general importance to the relations between ab-
original and non-aboriginal peoples.

53 If First Nations are entitled to early consultation, it logically follows that the
tribunal with the power to approve the plan must accept the responsibility to

assess the adequacy of consultation. Otherwise, the First Nations are driven to
seek an interlocutory injunction, which, according to Haida at para. 14, is often

an unsatisfactory route:

Interlocutory injunctions may offer only partial imperfect relief. First, as
mentioned, they may not capture the full obligation on the government al-
leged by the Haida. Second, they typically represent an all-or-nothing solu-
tion. Either the project goes ahead or it halts. By contrast, the alleged duty to
consult and accommodate by its very nature entails balancing of Aboriginal
and other interests and thus lies closer to the aim of reconciliation at the heart
of Crown-Aboriginal relations, as set out in R. v. Van der Peet, [1996] 2
S.C.R. 507, at para. 31, and Delgamuukw v. British Columbia, [19971 3
S.C.R. 1010, at para. 186. Third, the balance of convenience test tips the
scales in favour of protecting jobs and government revenues, with the result
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that Aboriginal interests tend to "lose" outright pending a final determination
of the issue, instead of being balanced appropriately against conflicting con-
cerns: J. J. L. Hunter, "Advancing Aboriginal Title Claims after Del-
gamuukw: The Role of the Injunction" (June 2000). Fourth, interlocutory in-
junctions are designed as a stop-gap remedy pending litigation of the
underlying issue. Aboriginal claims litigation can be very complex and re-
quire years and even decades to resolve in the courts. An interlocutory in-
junction over Nch a long period of time might work unnecessary prejudice
and may diminish incentives on the part of the successful party to compro-
mise. While Aboriginal claims can be and are pursued through litigation, ne-
gotiation is a preferable way of reconciling state and Aboriginal interests.
For all these reasons, interlocutory injunctions may fail to adequately take
account of Aboriginal interests prior to their final determination.

54 While the Commission is a quasi-judicial tribunal bound to observe the duty

of fairness and to act impartially, it is a creature of government, subject to gov-
ernment direction on energy policy. The honour of the Crown requires not only

that the Crown actor consult, but also that the regulatory tribunal decide any
consultation dispute which arises within the scheme of its regulation. It is useful
to remember the relationship between government and administrative tribunals
generally.

55 In Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor
Control & Licensing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781 (S.C.C.), the
issue was the independence of members of the Liquor Appeal Board given their
terms of appointment. The Court contrasted the ordinary courts with administra-
tive tribunals in the following analysis at para. 24:

Administrative tribunals, by contrast, lack this constitutional distinction from
the executive. They are, in fact, created precisely for the purpose of imple-
menting government policy. Implementation of that policy may require them
to make quasi-judicial decisions. They thus may be seen as spanning the con-
stitutional divide between the executive and judicial branches of govetfiment.
However, given their primary policy-making function, it is properly the role
and responsibility of Parliament and the legislatures to determine the compo-
sition and structure required by a tribunal to discharge the responsibilities
bestowed upon it. While tribunals may sometimes attract Charter require-
ments of independence, as a general rule they do not. Thus, the degree of
independence required of a particular tribunal is a matter of discerning the
intention of Parliament or the legislature and, absent constitutional con-
straints, this choice must be respected.

56 No one suggests the Commission has a duty itself to consult: Quebec
(Attorney General) v. Canada (National Energy Board), [1994] I S.C.R. 159
(S.C.C.), at 183. The obligation arising from its status as a Crown entity is to
grasp the nettle and decide the consultation dispute.
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57 The honour of the Crown as a basis for the duty to decide is compelling on
the facts here: one Crown entity, the responsible Ministry, granted the water

licence, allegedly infringing Aboriginal interests without prior consultation; an-
other Crown entity, B.C. Hydro, purchases electricity generated by the alleged

infringement on a long-term contract; and a third, the tribunal, dismisses the
appellant's claim for consultation on a preliminary point.

B. Did the Commission commit a reviewable error in disposing of the
consultation issue on a preliminary or threshold question?

58 In this part, I identify the appropriate standard of review and apply the stan-

dard to the decision un ler appeal. I conclude that (1) the standard is reasonable-
ness; (2) the Commission set an unreasonably high threshold for the appellant to

meet; and (3) it took too narrow a view of the Aboriginal interests asserted.

1. Standard of Review

59 The appellant argues that the Commission has to be correct in disposing of
constitutional issues such as those that arise here. The respondents submit the
standard is reasonableness.

60 I accept the respondents' position. The Commission's decision involves mat-
ters of fact, some assumed and others actually found, some questions of mixed
fact and law and procedure. While I think the Commission took th! wrong ap-
proach to the dispute, I cannot isolate a pure question of law for review on a
correctness standard. Guidance on the standard is provided by Haida, at para.
61:

On questions of law, a decision-maker must generally be correct: for
example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2
S.C.R. 585, 2003 SCC 55. On questions of fact or mixed fact and law, on the
other hand, a reviewing body may owe a degree of deference to the decision-
maker. The existence or extent of the duty to consult or accommodate is a
legal question in the sense that it defines a legal duty. However, it is typically
premised on an assessment of the facts. It follows that a degree of deference
to the findings of factoof the initial adjudicator may be appropriate. The need
for deference and its degree will depend on the nature of the question the
tribunal was addressing and the extent to which the facts were within the
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] I
S.C.R. 247, 2003 SCC 20; Paul, supra. Absent error on legal issues, the tri-
bunal may be in a better position to evaluate the issue than the reviewing
court, and some degree of deference may be required. In such a case, the
standard of review is likely to be reasonableness. To the extent that the issue
is one of pure law, and can be isolated from the issues of fact, the standard is
correctness. However, where the two are inextricably entwined, the standard
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will likely be reasonableness: Canada (Director of Investigation and

Research) v. Southam Inc., [1997] I S.C.R. 748.

2. Reasoning Error

61 In my respectful judgment, the Commission wrongly decided something as a
preliminary matter which properly belonged in a hearing of the merits. The logic
flaw was in predicting that consultation could have produced no useful outcome.
Put another way, the Commission required a demonstration that the appellant
would win the point as a precondition for a hearing into the very same point.

62 I do not say that the Commission would be hound to find a duty to consult
here. The fault in the Commission's decision is in not entertaining the issue of
consultation within the scope of a full hearing when the circumstances de-
manded an inquiry. I refer to the assumed facts, namely, that there is an infringe-
ment without consultation and on the unquestioned fact that B.C. Hydro, a
Crown agent, takes advantage of the power produced by the infringement by
signing the EPA. In my opinion, this is enough to clear any reasonable hurdle.
As stated in Mikisew, at para. 55:

The duty to consult is, as stated in Haida Nation, triggered at a low thresh-
Did, adverse impact is a matter of degree, as is the extent of the Crown's
duty.

[Emphasis added.]

Whether the EPA triggered a duty is for a hearing on the merits.

63 Deciding whether a trigger occurred at the threshold becomes all the more
problematic when the range of issues presented by the appellant went beyond
the "new physical impacts" test formulated by the Commission. The process de-
prived the appellant the opportunity to develop a case for the non-physical im-
pacts listed in their written application for reconsideration and reproduced ear-
lier at para. 22 of these reasons. For instance, the decision in question does not
deal in any substantive way with the appellant's allegations that the EPA tends
to perpetuate an historical infringement and to make less likely a satisfactory
resolution of the appellant's claimed right to manage the water resource in the
future. They say the power sale has cemented the current regime for many years
in the future. Arguably, the surface facts would seem to indicate that B.C. Hydro
will at least participate in the infringement.

64

		

Again, these points may not carry the day for the appellant, but the appellant

should have had the opportunity to develop them.

65 Finally, the consultation duty is not a concept that lends itself to hard-edged
tests. The trigger formula in Haida is to be applied within the proceeding, not on
a threshold inquiry. The duty is to discuss, not necessarily to agree or to make
compromises. It is to be open to accommodation, if necessary. The discussion
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itself has intrinsic value as a tool of reconciliation. It is not always possible to
say in advance that consultation would be either productive or futile - the
Crown may be influenced by the Aboriginal perspective in the way it carries out
a project. At the very least, the First Nation will have had a chance to put its
views forward.

66

	

In reviewing the history of the duty to consult, the Court in Haida said, at
para. 24:

The Court ' s seminal decision in Delgamuukw, supra, at para. 168, in the
context of a claim for title to land and resources, confirmed and expanded on
the duty to consult. suggesting the content of the duty varied with the cir-
cumstances: from a minimum "duty to discuss important decisions" where
the "breach is less serious or relatively minor"; through the "significantly
deeper than mere consultation" that is required in "most cases"; to "full con-
sent of [the] aboriginal nation" on very serious issues. These words apply as
much to unresolved claims as to intrusions on settled claims.

67 According to Haida, at para. 38, the consultation may advance the goal of
reconciliation by improving the relationship between the Crown and First
Nations:

I conclude that consultation and accommodation before final claims resolu-
tion, while challenging, is not impossible, and indeed is an essential corollary
to the honourable process of reconciliation that s. 35 demands. It preserves
the Aboriginal interest pending claims resolution and fosters a relationship
hetween the parties that makes possible negotiations. the preferredprocess
for achieving ultimate reconciliation: see S. Lawrence and P. Macklem,
"From Consultation to Reconciliation: Aboriginal Rights and the Crown's
Duty to Consult" (2000), 79 Can. Bar Rev. 252, at p. 262. Precisely what is
required of the government may vary with the strength of the claim and the
circumstances. But at a minimum, it must be consistent with the honour of
the Crown.

[Emphasis added.]

58 In summary, I would allow the appeal on the ground that the Commission
unreasonably refused to include the consultation issue in the scope of the pro-
ceeding and oral hearing.

Remedy
r► As I have indicated, the merits of the consultation issue are for the Commis-

sion to decide in the first instance. The issue should be remitted to it for consid-
eration. The order I would make is in terms similar to those suggested by B.C.
Hydro in the event the appeal is allowed:

THAT the proceeding identified as "Re: British Columbia Hydro and Power
Authority Project No. 3698475/Order No. G-100-07 Filing of 2007 Electric-
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ity Purchase Agreement with RTA as an Energy Supply Contract Pursuant to
section 71" be re-opened for the sole purpose of hearing evidence and argu-
ment on whether a duty to consult and, if necessary, accommodate the appel-
lant exists and, if so, whether the duty has been met in respect of the filing of
the 2007 EPA.

Huddart J.A.:

I agree.

Bauman J.A.:

I agree.

Appeal allowed.
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APPEAL by First Nations intervenor from decision of British Columbia Utilities
Commission.

Huddart J.A.:

1 This appeal under s. 101 of the Utilities Commission Act, R.S.B.C. 1996, c.

473, questions the approach of the British Columbia Utilities Commission ("the

Commission") to the application of the principles of the Crown ' s duty to consult
about and, if necessary, accommodate asserted Aboriginal interests on an appli-
cation under s. 45 of that Act, for a certificate of public convenience and neces-
sity ("CPCN") for a transmission line project proposed by the respondent, Brit-
ish Columbia Transmission Corporation ("BCTC").

2 The line is said by its proponents to be necessary because the lower main-
land's current energy supply will soon be insufficient to meet the needs of its

growing population: the bulk of the province's electrical energy is generated in
the interior of the province while the bulk of the electrical load is located at the
coast. BCTC's preferred plan to remedy this problem is to build a new 500 kilo-
volt alternating current transmission line from the Nicola substation near Merritt
to the Meridian substation in Coquitlam, a distance of about 246 kilometres (the

"ILM Project"). It requires transmission work at both the Nicola and Meridian

substations and the construction of a series capacitor station at the midpoint of

the line.
3 The proposed line originates, terminates, or passes through the traditional

territory of each of the four appellants. Most of the line will follow an existing

right of way, although parts will need widening. About 40 kilometres of new

right of way will be required in the Fraser Canyon and Fraser Valley. The re-
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spondents agree the ILM Project has the potential to affect Aboriginal interests,
including title, requires a CPCN, and has been designated a reviewable project
under the Environmental Assessment Act, S.B.C. 2002, c. 43.

4 The Nlaka'pamux Nation Tribal Council represents the collective interests
of the Nlaka'pamux Nation of which there are seven member bands. Their terri-
tory is generally situated in the lower portion of the Fraser River watershed and
across portions of the Thompson River watershed. Their neighbour, the Okana-
gan Nation, consists of seven member bands whose collective interests are rep-
resented by the Okanagan Nation Alliance. The Upper Nicola Indian Band, one
of the member bands of the Okanagan Nation, is uniquely affected by the ILM
Project as it asserts particular stewardship rights in the area around Merritt
where the Nicola substation is located. The Kwikwetlem First Nation is a rela-
tively small band whose territory encompasses the Coquitlam River watershed
and adjacent lands and waterways. Its territory, largely taken up by the develop-
ment of a hydro dam and the urban centres, Port Coquitlam and Coquitlam, con-
tains the Meridian substation, the terminus of the proposed transmission line.

The appellants all registered with the Commission as intervenors on BCTC's
s. 45 application and asked to lead evidence at an oral hearing about whether the
Crown had fulfilled its duty to consult before seeking a CPCN for the ILM Pro-
ject. Their essential complaint is that the Commission's refusal to permit them to
lead evidence about the consultation process in that proceeding effectively pre-
cludes consideration of alternatives to the ILM Project as a solution to the lower
mainland's anticipated energy shortage.

The question arises in an appeal from a decision by which the Commission
determined it need not consider the adequacy of the Crown's consultation and
accommodation efforts with First Nations when determining whether public
convenience and necessity require the proposed extension of the province's
transmission system: British Columbia Transmission Corp., Re (March 5, 2008),
Doc. L-6-08 (B.C. Utilities Comm.), First Nations Scoping Issue (the "scoping
decision"). In the Commission's view, it could and should defer any assessment
of whether the Crown's duty of consultation and accommodation with regard to
the ILM Project had been fulfilled to the ministers with power to decide whether
to issue an environmental assessment certificate under s. 17(3) of the Environ-
mental Assessment Act (an "EAC").

7 The Commission based its scoping decision on two earlier decisions con-
cerning CPCN applications: British Columbia Transmission Corp., Re [2006
CarswellBC 3694 (B.C. Utilities Comm.)], B.C.U.C. Decision, 7 July 2006,
Commission Order No. C-4-06 ("VITR") and British Columbia Hydro & Power
Authority, Re (July 12, 2007), Doc. C-8-07, (B.C. Utilities Comm.) ("Revel-
stoke"). It is the reasoning in VITR, amplified in Revelstoke and the scoping
decision, this Court is asked to review.
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8 As a quasi-judicial tribunal with authority to decide questions of law on ap-
plications under its governing statute, the Commission has the jurisdiction and
capacity to decide the constitutional question of whether the duty to consult ex-
ists and if so, whether that duty has been met with regard to the subject matter
before it: Carrier Sekani Tribal Council v. British Columbia (Utilities Commis-
sion), 2009 BCCA 67 (B.C. C.A.) at paras. 35 to 50. The question on this appeal
is whether the Commission also has the obligation to consider and decide
whether that duty has been discharged on an application for a CPCN under s. 45
of the Utilities Commission Act as it did on the application under s. 71 in Carrier
Sekani.

9 The Commission is a regulatory agency of the provincial government which
operates under and administers that Act. Its primary responsibility is the supervi-
sion of British Columbia's natural gas and electricity utilities "to achieve a bal-
ance in the public interest between monopoly, where monopoly is accepted as
necessary, and protection to the consumer provided by competition", subject to
the government's direction on energy policy. At the heart of its regulatory func-
tion is the grant of monopoly through certification of public convenience and
necessity. (See British Columbia Hydro & Power Authority v. British Columbia
(Utilities Commission) (1996), 20 B.C.L.R. (3d) 106, 36 Admin. L.R. (2d) 249
(B.C. C.A.), at paras. 46 and 48.)

BCTC is a Crown corporation, incorporated under the Business Corpora-
tions Act, S.B.C. 2002, c. 57. In undertaking the ILM Project, it is supported by
another Crown corporation, the British Columbia Hydro and Power Authority
("BC Hydro"), incorporated under the Hydro and Power Authority Act, R.S.B.C.
1996, c. 212. Under power granted to BCTC by the Transmission Corporation
Act, S.B.C. 2003, c. 44, and a series of agreements with BC Hydro, BCTC is
responsible for operating and managing BC Hydro's transmission lines, which
form the majority of British Columbia's electrical transmission system. Planning
for and building enhancements or extensions to the transmission system, and
obtaining the regulatory approvals they require, are included in BCTC's respon-
sibilities; BC Hydro retains responsibility for consultation with First Nations re-
garding them. Like the appellants, BC Hydro registered as an intervenor on
BCTC's application for a CPCN for the ILM Project.

The Issues

It is common ground that the ILM Project has the potential to affect ad-
versely the asserted rights and title of the appellants, that its proposal invoked
the Crown's consultation and accommodation duty, and that the Crown's duty
with regard to the ILM Project has not yet been fully discharged. The broad
issue raised by the scoping decision under appeal is the role of the Commission
in assessing the adequacy of the Crown's consultation efforts before granting a
CPCN for a project that may adversely affect Aboriginal title. The narrower is-
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sue is whether the Commission's decision to defer that assessment to the minis-
ters is reasonable.

12 In granting leave, Levine J.A. defined the issue as "whether [the Commis-
sion] may issue a CPCN without considering whether the Crown's duty to con-
sult and accommodate First Nations, to that stage of the approval process has
been met" : Kwikwetlem First Nation v. British Columbia Transmission Corp.,
2008 BCCA 208 (B.C. C.A. [In Chambers]). It may be thought this issue was
settled when this Court stated at para. 51 in Carrier Sekani:

Not only has the Commission the ability to decide the consultation issue, it is
the only appropriate forum to decide the issue in a timely way. Furthermore,
the honour of the Crown obliges it to do so. As a body to which powers have
been delegated by the Crown, it must not deny the appellant timely access to
a decision-maker with authority over the subject matter.

13 The Commission's constitutional duty was to consider whether the Crown's
constitutional duty of consultation had been fulfilled with respect to the subject
matter of the application. Thus, before it certified the ILM Project as necessary
and convenient in the public interest, it was required to determine when the
Crown's duty to consult with regard to that project arose, the scope of that duty,
and whether it was fulfilled. The Commission did not look at its task that way or
undertake that analysis. It decided that the government had put in place a pro-
cess for consultation and accommodation with First Nations that required a min-
isterial decision as to whether the Crown had fulfilled these legal obligations
before the ILM Project could proceed and that the Commission should defer to
that process.

14 As I will explain, I am persuaded the reasons expressed at paras. 52 to 57 for
the conclusion reached at para. 51 in Carrier Sekani apply with equal force to an
application for a CPCN and the Commission erred in law when it refused to
consider the appellant's challenge to the consultation process developed by BC
Hydro. However, in anticipation of that potential conclusion, the respondents
asked this Court to step back from a narrow view having regard only to the
Commission's mandate, and to find that, in this case, the Commission both ac-
knowledged and fulfilled its constitutional duty when it deferred consideration
of the adequacy of BC Hydro's consultation and accommodation efforts to the
ministers' review on the EAC application. In my view, the nature and effect of
the CPCN decision obliged the Commission to assess the adequacy of the con-
sultation and accommodation efforts of BC Hydro on the issues relevant to the s.
45 proceeding. The Commission's refusal to consider whether the honour of the
Crown was maintained to the point of its decision was based on a misunder-
standing of the import of the relevant jurisprudence and was unreasonable.

5 I would remit the scoping decision to the Commission for reconsideration in
accordance with this Court's opinion, once certified, and direct that the effect of
the CPCN be suspended for the purpose of determining whether the Crown's
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duty to consult and accommodate the appellants had been met up to that deci-
sion point. (See Utilities Commission Act, ss. 99 and 101(5))

The Relevant Statutory Regimes
The CPCN Process

Utilities Commission Act

45.(1) Except as otherwise provided, after September I1, 1980, a person
must not begin the construction or operation of a public utility plant or sys-
tem, or an extension of either, without first obtaining from the commission a
certificate that public convenience and necessity require or will require the
construction or operation.

(3) Nothing in subsection (2) [deemed CPCN for pre-1980 projects] autho-
rizes the construction or operation of an extension that is a reviewable pro-
ject under the Environmental Assessment Act.

(6) A public utility must file with the commission at least once each year a
statement in a form prescribed by the commission of the extensions to its
facilities that it plans to construct.

(7) Except as otherwise provided, a privilege, concession or franchise
granted to a public utility by a municipality or other public authority after
September 11, 1980 is not valid unless approved by the commission.

(8) The commission must not give its approval unless it determines that the
privilege, concession or franchise proposed is necessary for the public con-
venience and properly conserves the public interest.

(9) In giving its approval, the commission

(a) must grant a certificate of public convenience and necessity, and

(b) may impose conditions about

(i) the duration and termination of the privilege, concession or
franchise, or

(ii) construction, equipment, maintenance, rates or service,

as the public convenience and interest reasonably require.

46.(1) An applicant for a certificate of public convenience and necessity
must file with the commission information, material, evidence and docu-
ments that the commission prescribes.

(3) Subject to subsections (3.1) and (3.2), the commission may issue or re-
fuse to issue the certificate, or may issue a certificate of public convenience
and necessity for the construction or operation of a part only of the proposed
facility, line, plant, system or extension, or for the partial exercise only of a
right or privilege, and may attach to the exercise of the right or privilege
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granted by the certificate, terms, including conditions about the duration of
the right or privilege under this Act as, in its judgment, the public conve-
nience or necessity may require.

(3.1) In deciding whether to issue a certificate under subsection (3), the com-
mission must consider

(a)

	

the government's energy objectives,

(h)

	

the most recent long-term resource plan filed by the public utility
under section 44.1, if any, and

(c) whether the application for the certificate is consistent with the re-
quirements imposed on the public utility under sections 64.01
[achieving electricity self-sufficiency by 2016] and 64.02 [achieving
the goal that 90% of electricity be generated from clean or renewa-
ble resources], if applicable.

(3.2) Section (3.1) does not apply if the commission considers that the mat-
ters addressed in the application for the certificate were determined to be in
the public interest in the course of considering a long-term resource plan
under section 44.1.

99. The commission may reconsider, vary or rescind a decision, order, rule
or regulation made by it, and may rehear an application before deciding it.

101.(1) An appeal lies from a decision or order of the commission to the
Court of Appeal with leave of a justice of that court.

(5) On the determination of the questions involved in the appeal, the Court of
Appeal must certify its opinion to the commission, and an order of the com-
mission must conform to that opinion.

16 The Commission issues CPCN Application Guidelines to assist public utili-
ties and others in the preparation of CPCN applications. The preface to the
guidelines issued March 2004 includes this advice:

The scope of the information requirement for a specific application will de-
pend on the nature of the project and the issues that it raises. Project propo-
nents are encouraged to initiate discussions with appropriate government
agencies and the public very early in the project planning stage in order to
obtain an appreciation of the issues to be addressed prior to the filing of the
application.

CPCN Applications may be supported by resource plans and/or action plans
prepared pursuant to the Resource Planning Guidelines issued in December

2003. The resource plan and/or action plans may deal with significant as-
pects of project justification, particularly the need for the project and the as-
sessment of the costs and benefits of the project and alternatives.
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According to the Guidelines, the application should include the following:

2. Project Description

(iv) identification and preliminary assessment of any impacts by the pro-
ject on the physical, biological and social environments or on the
public, including First Nations; proposals for reducing negative im-
pacts and obtaining the maximum benefits from positive impacts;
and the cost to the project of implementing the proposals;

3. Project Justification

(ii) a study comparing the costs, benefits and associated risks of the pro-
ject and alternatives, which estimates the value of all of the costs and
benefits of each option or, where not quantifiable, identifies the cost
or benefit and states that it cannot be quantified;

(iii) a statement identifying any significant risks to successful completion
of the project;

4. Public Consultation

(i) a description of the Applicant's public information and consultation
program, including the names of groups, agencies or individuals
consulted, as well as a summary of the issues and concerns dis-
cussed, mitigation proposals explored, decisions taken, and items to
be resolved.

6. Other Applications and Approvals

(i) a list of all approvals, permits, licences or authorizations required
under federal, provincial and municipal law; and

(ii) a summary of the material conditions that are anticipated in the ap-
provals and confirmation that the costs of complying with these con-
ditions are included in the cost estimate of the Application.

The EAC Process

Environmental Assessment Act

8.(1) Despite any other enactment, a person must not

(a)

	

undertake or carry on any activity that is a reviewable project,

unless

(c)

	

the person first obtains an environmental assessment certificate for
the project, or
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9.(1) Despite any other enactment, a minister who administers another enact-
ment or an employee or agent of the government or of a municipality or
regional district, must not issue an approval under another enactment for a
person to

(a)

	

undertake or carry on an activity that is a reviewable project,

unless satisfied that

(c)

	

the person has a valid environmental assessment certificate for the
reviewable project, or

(2) Despite any other enactment, an approval under another enactment is
without effect if it is issued contrary to subsection (1).

10.(I) The executive director by order

(c) if the executive director considers that a reviewable project may
have a significant adverse environmental, economic, social, heritage
or health effect, taking into account practical means of preventing or
reducing to an acceptable level any potential adverse effects of the
project, may determine that

(i) an environmental assessment certificate is required for the
project, and

(ii) the proponent may not proceed with the project without an
assessment .

11.(l) If the executive director makes a determination set out in section 10
(1) (c) for a reviewable project, the executive director must also determine
by order

(a) the scope of the required assessment of the reviewable project, and

(b) the procedures and methods for conducting the assessment, includ-
ing for conducting a review of the proponent's application under
section 16, as part of the assessment.

(2) The executive director's discretion under subsection (1) includes but is
not limited to the discretion to specify by order one or more of the following:

(t) the persons and organizations, including but not limited to the pub-
lic, first nations, government agencies and, if warranted in the exec-
utive director's opinion, neighbouring jurisdictions, to be consulted
by the proponent or the Environmental Assessment Office during the
assessment, and the means by which the persons and organizations

are to be provided with notice of the assessment, access to informa-
tion during the assessment and opportunities to be consulted;

(g) the opportunities for the persons and organizations specified under
paragraph (f), and for the proponent, to provide comments during the
assessment of the reviewable project;

(3) The assessment of the potential effects of a reviewable project must take
into account and reflect government policy identified for the executive direc-
tor, during the course of the assessment, by a government agency or organi-
zation responsible for the identified policy area.

16.(I) The proponent of a reviewable project for which an environmental
assessment certificate is required under section 10 (1) (c) may apply for an
environmental assessment certificate by applying in writing to the executive
director and paying the prescribed fee, if any, in the prescribed manner.

(2) An application for an environmental assessment certificate must contain
the information that the executive director requires.

(3) The executive director must not accept the application for review unless
he or she has determined that it contains the required information.

17.(1) On completion of an assessment of a reviewable project ... the execu-
tive director ... must refer the proponent's application for an environmental
assessment certificate to the ministers for a decision under subsection (3).

(2) A referral under subsection (1) must be accompanied by

(a) an assessment report prepared by the executive director ...,

(b) the recommendations, if any, of the executive director, ..., and

(c) reasons for the recommendations, if any, of the executive director,

(3) On receipt of a referral under subsection (1), the ministers

(a) must consider the assessment report and any recommendations ac-
companying the assessment report,

(b) may consider any other matters that they consider relevant to the
public interest in making their decision on the application, and

(c) must

(i) issue an environmental assessment certificate to the propo-
nent, and attach any conditions to the certificate that the
ministers consider necessary,

(ii) refuse to issue the certificate to the proponent, or

(iii) order that further assessment be carried out, in accordance
with the scope, procedures and methods specified by the
ministers.
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(4) The executive director must deliver to the proponent the decision and the
environmental assessment certificate, if granted.

30.(1) At any time during the assessment of a reviewable project under this
Act, and before a decision under section 17(3) about the proponent's applica-
tion for an environmental assessment certificate ..., the minister by order may
suspend the assessment until the outcome of any investigation, inquiry, hear-
ing or other process that

(a)

	

is being or will be conducted by any of the following or any combi-
nation of the following:

(i) the government of British Columbia, including any agency,
board or commission of British Columbia;

(ii) the government of Canada;
(iii) a municipality or regional district in British Columbia;

(iv) a jurisdiction bordering on British Columbia;
(v) another organization, and

(b)

	

is material, in the opinion of the minister, to the assessment, under
this Act, of the reviewable project.

(2) If a time limit is in effect under this Act at the time that an assessment is
suspended under subsection (1), the minister may suspend the time limit until
the assessment resumes.

The Guide to the Environmental Assessment Process published by the Envi-
ronmental Assessment Office ("EAO") outlines the general framework for a typ-
ical environmental assessment. Key to that process are an order issued under s.
11 of the Act determining the scope of the assessment and the procedures and
methods to be used for that particular project, and the terms of reference, which
define the information the proponent must provide in its application. Once the
executive director (or a delegate) accepts the application for review (s. 16), he
has 180 days to complete the review, prepare an assessment report and refer the
application to the designated ministers. As noted in the Guide at page 18, "Gov-
ernment agency, First Nation and public review of the application, any formal
public comment period, and opportunities for the proponent to respond to issues
raised, are normally scheduled within the 180 days."

The assessment report documents the findings of the assessment, including
the issues raised and how they have been or could be addressed. It may be ac-
companied by recommendations, with reasons, of the executive director. Cur-
rently, the responsible ministers are the Minister of the Environment and the
minister designated as responsible for the category of the reviewable project, in
this case, the Minister of Energy, Mines and Petroleum Resources. After the
application is referred to them, they have 45 days to decide whether to issue an
EAC or require further assessment (s. 17). At that stage, the Guide notes at page
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20, the ministers must consider whether the province has fulfilled its legal obli-
gations to First Nations.

$ The parties' disagreement about the nature and effect of these processes and
their interplay is at the root of this appeal. However, they agree that both a
CPCN and EAC are required before the ILM Project can proceed. They do not
suggest that either s. 9 of the Environmental Assessment Act or s. 45(3) of the
Utilities Commission Act requires the EAC to be issued before the CPCN can be
considered and issued. The wording of those statutes suggests otherwise. While
s. 30 of the Environmental Assessment Act permits the ministers to suspend the
EAC assessment until a CPCN is issued, there is no comparable provision in the
Utilities Commission Act.

The Commission, like the respondents, takes the view the CPCN process
should be completed before an application for an EAC is made. In the appel-
lants ' view, this practical approach is possible only if the Commission is re-
quired to ensure the Crown has fulfilled its duty to consult about and, if neces-
sary, accommodate their interests during the preliminary planning stage before it
grants a CPCN for a specific project.

Relevant Background

21 This brief summary of events (taken from the CPCN application) is intended
only to help in understanding the procedural issue before this Court. The appel-
lants do not accept the respondents' descriptions of their consultation efforts as
"statements of facts". This evidence could not be tested because of the scoping
decision.

22 BC Hydro began its consultation efforts when it contacted First Nations in
August 2006; in Kwikwetlem's case, by telephone on 16 August 2006. At that
time BCTC was considering four options: upgrade the existing infrastructure,
build a new transmission line, non-wire options such as local energy generation
and conservation, and doing nothing. Both the upgrade and the new line would
require a CPCN; only the new line required an EAC. From August to October
2006, BC Hydro met with 46 First Nations and Tribal Councils to provide an
overview of these options (including four potential routes for a new line) and the
required regulatory processes.

23 Recognizing a new transmission line would require an EAC, and that consul-
tation with First Nations would be required for both that option and the alterna-
tive upgrade, BCTC began the pre-application stage of the EAC process by fil-
ing a project description with the EAO on 4 December 2006. Two weeks later,
the executive director of the EAO issued an order under s. 10(1)(c) of the Envi-

ronmental Assessment Act stating that the proposed new transmission line was a
reviewable project, required an EAC, and could not proceed without an assess-
ment. Meanwhile, BC Hydro continued its efforts to consult with Aboriginal

18
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groups through the spring of 2007 by holding three more "Rounds of Consuka-
tion" and the first round of "Community Open Houses".

24 In February 2007, the EAO held an initial Technical Working Group meet-
ing attended by 26 Aboriginal Groups where an overview of the ILM Projaoa
and the environmental assessment process was provided together with drat
Terms of Reference on which comment was invited. In March, the EAO pro-
vided a draft of its procedural order issued pursuant to s. 11 of the Environm-
tal Assessment Act and draft technical discipline Work Plans to 60 First Nation
and 7 Tribal Councils for comment.

25 In May 2007, BCTC made its decision to pursue the ILM Project as its pre-
ferred option to increase the province's transmission capacity. On 31 May 2007,
the executive director issued a s. I I procedural order, establishing a formal cow-
sultation process for the ILM Project. At para. 4.1 of that order, it set out rte
scope of the assessment it required:

4.1 The scope of assessment for the Project will include consideration of the
potential for:

4.1.1 potential adverse environmental, social, economic, health and
heritage effects and practical means to prevent or reduce to an ac-
ceptable level any such potential adverse effects; and,
4.1.2 potential adverse effects on First Nation's Aboriginal interests,
and to the extent appropriate, ways to avoid, mitigate or otherwise
accommodate such potential adverse effects.

26 In Schedule B, the order identified 60 First Nations and 7 Tribal Councils
with whom consultation was required. At recital F, it stated that the project am
lay in their "asserted traditional territories", and at recital G, that BCTC had
"held discussions or attempted to hold discussions" with them "with respect is
their interests in the Project, including potential effects" on their "potential Ab-
original interests".

27 The order also affirmed that the Project Assessment Director had established
a Working Group which was to contain representation from First Nations as well
as federal, provincial and local government agencies (paras. 7.1, 7.2). The order
contained directives that the proponent meet with the Working Group (para.
7.2), consult with First Nations (para. 9.1), and seek advice from First Natioas
on the means of that consultation (para. 9.2).

28 The order specified BCTC was to include a summary of its consultation ef-
forts to date and a proposal for future consultation with First Nations and the
comments of First Nations on both in its EAC application (paras. 13.1 and 13.2).
In para. 15.5 the order required BCTC to provide a written report on the poten-
tial adverse effects of the project, including those on First Nations' Aboriginal
interests, and its intentions as to how it would address those issues. The order
also stated that, based on these submissions, the Project Assessment Director

might require BCTC (or the EAO) to undertake further measures to ensure ade-
quate consultation occurred during the review of the EAC application (paras.
13.3, 13.4, 15.6). Finally, the order stated that the Project Assessment Director
would consult with BCTC, First Nations and other members of the Working
Group in his preparation of the draft assessment report, "as a basis for a decision
by Ministers" under s. 17(3) of the Act.

3

	

On 6 June 2007, BC Hydro sent a letter to the 67 First Nations and Tribal
Councils identified by the EAO, notifying them of BCTC ' s decision to seek ap-
provals for a new transmission line. That letter included this explanation:

In deciding to pursue the new transmission line alternative, BCTC believes
that it has selected the alternative that is the most effective and energy effi-
cient solution to increase the province's transmission capacity. BCTC will be
required to present its assessment of the alternatives in its application for the
approval for the Interior to Lower Mainland Transmission Project (ILM Pro-
ject) to the British Columbia Utilities Commission (BCUC). The BCUC has
the final decision-making authority on whether to approve BCTC's recom-
mended solution and may choose an alternative solution, or combination of
solutions.

311i In June, BC Hydro held a second round of Community Open Houses. In
August, it began discussions with Aboriginal Groups about the collection of
traditional land use information. On 17 September, BCTC filed draft Terms of
Reference and a Screening Level Environmental Report for the ILM Project
with the EAO. (The Terms of Reference were approved by the EAO on 23 May
2008 after the Commission released the scoping decision.)

3. On 5 November 2007, BCTC filed its application for a CPCN for the ILM
Project with the Commission and provided a copy to each of the appellants and
other identified First Nations and Tribal Councils. The appellants and two others
(Stoic) Nation Chiefs Council and Boston Bar First Nation) registered as inter-
venors. In its application, BCTC identified the alternative solutions it had con-
sidered and rejected. It also included three routing options other than that of the
ILM Project.

32 At a procedural conference held 20 December 2007, the Commission estab-
lished a process for deciding whether it should consider the adequacy of consul-
tation and accommodation efforts as part of its determination whether to grant a
CPCN (the "scoping issue"). That process was to include written submissions
from the applicant (BCTC) and intervenors (including BC Hydro).

13 Five First Nations and Tribal Councils responded to BCTC's invitation to
express their interest in making submissions regarding the scoping issue. In
early 2008, the Commission received written submissions from BCTC, BC
Hydro, the four appellants, and two other intervenors.

is

	

On 21 February 2008, four days before the scheduled Oral Phase of Argu-
ment on the scoping issue, the Commission Secretary advised BCTC and the
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intervenors that the oral hearing would not be held, and that the Commission
agreed with BC Hydro and BCTC that it "should not consider the adequacy of
consultation and accommodation efforts on the ILM Project as part of its deter-
minations in deciding whether to grant a CPCN for the ILM Project" for reasons
it expected to issue by 7 March 2008. Its reasons for the scoping decision under
appeal followed on 5 March 2008.

The Scoping Decision

35 The Commission's focus in this decision was on its role in assessing the
adequacy of the Crown's consultation with regard to the ILM Project it was
asked to certify as necessary and convenient in the public interest. The Commis-

sion found it could and should rely on the environmental assessment process to
ensure the Crown fulfilled its duties to First Nations at all stages of the ILM
Project, as it had in VITR and Revelstoke.

36

	

The Commission Secretary explained (at p. 2-3):

In both the VITR Decision and the Revelstoke Decision, the Commission
relied on the Environmental Assessment Office ("EAO") process and as con-
cluded in the VITR Decision:

The government has legislated regulatory approvals that must be
obtained before VITR proceeds. Pursuant to Section 8 of the
EAA, BCTC requires an EAC for VITR. Given the Section I I
Procedural Order and the Terms of Reference for VITR, the
Commission Panel is satisfied that a process is in place for con-
sultation and, if necessary, accommodation. In the circumstances
of VITR, the EAO approval, if granted, will follow some time
after this decision. Through this legislation, the government has
ensured that the project will not proceed until consultation and,
if necessary, accommodation has also concluded. The Commis-
sion Panel concludes that it should not look beyond, and can rely
on, this regulatory scheme established by the government (p.
48).

In the Revelstoke Unit 5 Decision, the Commission Panel said:

The Provincial and Federal Governments have created legisla-
tion, the Environmental Assessment Act and the Canadian Envi-
ronmental Assessment Act, which ensure that regulatory approv-
als must be obtained before Revelstoke Unit 5 can proceed and
that the project will not proceed until consultation and, if neces-
sary, accommodation has been completed (p.34).

In the instant case, BCTC, pursuant to the Environmental Assessment Act,
requires an Environmental Assessment Certificate ("EAC") for the ILM Pro-
ject. BCTC has said that it anticipates submitting its EAC application in the
fall of 2008, assuming a CPCN is issued in the summer of 2008. Given the
Section I 1 Procedural Order ... and the draft Terms of Reference ... the Corn-
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mission Panel is also satisfied that a process is in place for consultation and,
if necessary, accommodation.

Prior to issuing an EAC, Provincial Ministers must consider whether the
Crown has fulfilled legal obligations to First Nations (Guide to Environmen-
tal Assessment Process, Step 8 and Environmental Assessment Act, Section
17.) Given the statutory requirement for an EAC and the process established
by the Section 11 Procedural Order, the Commission Panel concludes that it
should not look beyond, and can rely on, this regulatory scheme established
by the government. Accordingly, the Commission Panel does not intend to
conduct a separate inquiry into the adequacy of consultation and accommo-
dation in this proceeding.

37 In support of its position, the Commission relied on the following passage

from Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73,
[2004) 3 S.C.R. 511 (S.C.C.), at para. 51 (also quoted at p. 47 of the VITR

decision):

It is open to governments to set up regulatory schemes to address the proce-
dural requirements appropriate to different problems at different stages,
thereby strengthening the reconciliation process and reducing recourse to the
courts.

38 To the appellants' submissions that consultation and accommodation were
continuing obligations that might arise throughout a series of decisions, and
therefore, should start at the earliest possible stage and not be anticipated or
deferred, the Commission responded (at p. 4):

The Commission Panel believes that a distinction needs to be drawn between
circumstances such as those in the Gitxsan Houses v. British Columbia
(Minister of Forests) (2002), 10 B.C.L.R. (4's) 126 (S.C.) and the Haida
cases where a decision or a series of decisions are made each having their
own impacts, and the circumstances in the instant case where a single project
requires at least two different regulatory approvals before there are impacts
on Aboriginal rights and title. ... [T]he EAC requirement ensures that if the
duty to consult has not been met and, where necessary, adequate accommo-
dation has not been provided, then the project will not proceed, and there
will be no impacts on Aboriginal rights and title. In this manner, meaningful
consultation is ensured, and the honour of the Crown will be upheld. In other
words, the honour of the Crown does not require consultation on every step
of a regulatory scheme, provided, as in the instant case, that meaningful con-
sultation is ensured before there are impacts on Aboriginal rights and title.

39

	

The Commission summarized its analysis (at p. 5):

... The CPCN can be thought of as the regulatory step that selects the most
cost-effective project amongst alternatives, and also approves the scope, de-
sign, and cost estimates of the most cost-effective project. The first opportu-
nity to consider the adequacy of consultation and accommodation is after the
project is selected and is sufficiently defined so as to make accommodation
discussions meaningful, that is, impacts need to be identified. And it is only
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after impacts can be identified, that consultation and accommodation can be
concluded. This does not mean that BCTC and BC Hydro should begin con-
sulting with First Nations after a CPCN has been granted and the ILM Pro-
ject has been further defined; it only means that the Commission can and
should rely on the EAO to now or in the future make determinations with
respect to the duty to consult and, if necessary, accommodate.

The Commission then turned briefly to the evidence it would receive and
consider in assessing potential costs and risks to the ILM Project. It noted that
the potential costs of accommodation were relevant to the cost-effectiveness
analysis and that First Nations were entitled to full and fair participation in the
proceeding on that and other relevant issues. It refused to adjourn the proceeding
until the process of consultation and accommodation was completed, anticipat-
ing (at p. 5 of the scoping decision) that an adequate record could be developed
from which it could "assess cost estimates and potential risks to the project aris-
ing from the duty to consult, and where necessary, accommodate." It acknowl-
edged that one of the risks was the possibility that the environmental process
might not result in an EAC or might require changes in the ILM Project requir-
ing BCTC to seek a new or amended CPCN.

After this Court granted leave to appeal the scoping decision, the Commis-
sion issued the CPCN, providing its reasons for decision on 5 August 2008:
British Columbia Transmission Corp., Re (August 5, 2008), Doc. C-4-08, (B.C.
Utilities Comm.) (the "CPCN decision"). At page 96 of those reasons, it
concluded:

The Commission Panel concludes that building a new transmission line, spe-
cifically 5L83, is the preferred alternative for reinforcement of the ILM grid
from the NIC [Nicola substation] side, and concludes that UEC [the upgrade
option] is uneconomic when compared to building a fifth line, 5L83, that
provides higher transfer capability and lower losses.

The CPCN decision has not been appealed. In its reasons, the Commission
affirmed the scoping decision, noting at p. 32:

... although the issue of whether BCTC had met its duty to consult and ac-
commodate First Nations was ruled out of scope, the impacts on First Na-
tions and risks to project costs were still well within scope. The First Nations
were encouraged to be active participants in the ILM proceeding, but chose
not to lead or elicit evidence.

From comments later in its reasons, it appears the Commission may have
expected that the appellants would lead evidence about the potential adverse ef-
fects of the different options on their rights despite its refusal to consider their
dissatisfaction with the consultation process. That is not a conclusion that would
have been readily apparent from the scoping decision.

On I October 2008, BCTC filed its application for an EAC for the ILM
Project. The environmental assessment process is ongoing, although

Kwikwetlem has refused to participate in it "without substantial changes to the
process". In their view, the EAO has no proper statutory mandate for consulta-
tion, no appropriate budget, and no sufficient ability to alter the project to meet
the Crown's accommodation duties.

Discussion
45 The respondents accept that the duty to consult is engaged by the ministerial

decision to grant an EAC that would allow the ILM Project to proceed. This is
the reason BC Hydro has consulted with First Nations since August 2006.
BCTC submits it is fully committed to ensuring that consultation and, if neces-
sary, accommodation, with First Nations is carried out in a manner that upholds
the honour of the Crown. They also acknowledge the ministers have a constitu-
tional duty to assess the adequacy of the Crown's consultation and accommoda-
tion efforts in their review of the ILM Project under the Environmental Assess-

ment Act, and have the authority to deny the EAC and thereby terminate the
project if they determine the honour of the Crown was not maintained in the
process leading to the application and the grant of the EAC. Their point is that
the Commission had no comparable duty to consider and decide whether the
Crown's duty to consult was fulfilled at the CPCN stage of the regulatory ap-
proval process for the ILM Project.

46 The respondents limit their submission to the factual circumstances of this
case, where neither the proponent nor an intervenor suggested an alternative so-
lution to the public need identified by BCPC. They acknowledge that the Com-
mission may receive information about alternatives as part of its cost-effective-
ness analysis and in some cases, may consider alternative proposed projects
(see, for example, BC Gas Utility Ltd., Re, (May 21, 1999), Doc. G-51-99, (B.C.
Utilities Comm.)). Nevertheless, in BC Hydro's view, in this case, the CPCN
represents only the Commission's opinion that the ILM Project is "suitable for
inclusion in the plant or system of the public utility with the result that costs of
the proposed facilities may be recovered in rates." Thus, it argues, by itself, the
Commission's grant of a CPCN can have no effect on Aboriginal interests.

47 At the core of this dispute are different understandings of the regulatory
processes and their interplay. In particular, the parties disagree on whether the
CPCN "fixes" the essential structure of the project such that, practically speak-
ing, BCTC's preferred option cannot be revisited, whatever consultation may
occur in the EAC process. In support of their argument that the CPCN has this
effect, the appellants point first, to the Commission ' s own words that the CPCN
process is "the regulatory step that selects the most cost-effective project
amongst alternatives, and also approves the scope, design, and cost estimates of
the most cost-effective project " (scoping decision at p. 5, affirmed in the CPCN
decision); second, to the advice given to First Nations by BC Hydro in its letter
of 6 June 2007; and third, to the Concurrent Approval Regulation B.C. Reg.
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37112002, s. 3(2)(a), which makes a CPCN ineligible for concurrent review with
an EAC.

48 BC IC responded that the Commission's statement was "a poor choice of
language", on an application presenting only one project for approval, albeit oat
with huge flexibility, but one the Commission had no power to modify without
being asked to do so by its proponent. It also acknowledged that BC Hydto's
letter could have expressed the intention and effect of its application moat
clearly. In BCTC's view, its application was for certification of a new transmita
sion line from Merritt to Coquitlam with a range of potential routing options fur
the Commission to consider in deciding cost-effect issues, but not a specific
configuration because those details might be influenced by the ongoing EAC
consultation process.

49 On this issue, I agree with the appellants and accept the Commission's stated
understanding of its role as applicable not only generally on CPCN applications
but on this particular application. In this case, the Commission reviewed the al-
ternatives BCTC had considered and affirmed its choice as preferable. The gist
of the scoping decision was that, in this case, the certified project could have ea
effect on Aboriginal interests until it received an EAC. Thus, the EAC process
could test the adequacy of the Crown's consultation efforts on the ILM Project
Because the EAC process required the ministers to assess those efforts, the
Commission was under no such obligation before issuing a CPCN for that
project.

50 The appellants dispute this reasoning. In their view, the current EAC process
was not designed to meet the requirements of the duty to consult and accommo-
date Aboriginal interests and cannot be so adapted.

Functionally, the environmental assessment process is not the same process
considered in Taku River Tlingit First Nation v. British Columbia (Project
Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550 (S.C.C.). The legisla-
tion analyzed in Taku River was repealed in 2002 and replaced with the cunt
statutory regime. According to Kwikwetlem, the repeal resulted in a "systemic
stripping out" of First Nations participation in the EAC process. The only ex-
plicit mentions of "first nations" in the current Environmental Assessment Act
are found in s. 11(2)(f) and s. 50(2)(e); the latter authorizes a regulation listing
those required to be consulted under the former. To date no regulation has bees
established.

BCTC responds that the EAC process can be, and in this case has been,
adapted to include the nature of the project itself and alternatives to it in the
ministerial review.

The most significant differences between the former and the current Act an
the omission of a purposes section, changes to the criteria for the grant of as
EAC, and the absence of provisions mandating participation of First Nations.
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The notion that the interests of First Nations are entitled to special protection
does not arise in the current Act. As well, the word "cultural" has been omitted
from the list of effects to be considered in the assessment process. Perhaps most
importantly, the EAO is no longer required to establish a project committee.
Under the former Act, both the formation of such a committee and First Nations
participation in it were mandated. Chief Justice McLachlin wrote in Taku River,
at para. 8, that "[t]he project committee becomes the primary engine driving the
assessment process."

st It may be that First Nations' interests are left to be dealt with under the
government's Provincial Policy for Consultation with First Nations, which di-
rects the terms of the operational guidelines of government actors. McLachlin
C.J.C. referred to this policy in Haida, noting at para. 51, it "may guard against
unstructured discretion and provide a guide for decision-makers." Those direc-
tions are not before this Court and were not mentioned by any counsel. I do not
know to what extent the EAC process complies with them. If they are relevant to
an environmental assessment process, they are also relevant to the CPCN pro-
cess. The Commission did not mention them in the scoping decision.

K As I read the two governing statutes, they mandate discrete processes
whereby two decision-makers make two different decisions at two different
stages of one important provincially-controlled project. Neither is subsidiary or
duplicative of the other. They are better seen the way the respondents treat them
and the Commission understands them, as sequential processes that can be coor-
dinated. The CPCN defines the activity that becomes the project to be reviewed
by ministers before they grant an EAC. Each decision-maker makes a decision
in the public interest, taking into account factors relevant to the question on
which they are required to form an opinion.

So Information developed for the purpose of the CPCN application and the
opinion expressed by the Commission are likely to be relevant to the EAC appli-
cation, just as information gathered at the pre-application stage of the EAC pro-
cess may be relevant to the CPCN hearing. That interplay does not mean the
effect of their decision on Aboriginal interests is the same. Nor does it make a
ministerial review of the Crown ' s duty to consult with regard to the definition of
the project a necessarily satisfactory alternative to an assessment of that duty at
an earlier stage by the Commission charged with opining as to whether a public
utility system enhancement is necessary in the public interest.

The current Environmental Assessment Act provides a process designed to
obtain sufficient information from the proponent of a reviewable project about
any "adverse effects" of that project to permit an intelligent decision by the re-
sponsible ministers as to whether to grant an EAC for that project. I see the
ministerial review as a wrap-up decision, where two ministers have uncon-
strained discretion to prevent a proposed activity, public or private, for profit or
not-for-profit, that has potential "adverse effects" from going forward. The Act
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does not specify effects on whom or what. It can be inferred from the provisions
of s. 10(1)(c) that the ministers are to consider any "significant adverse environ-
mental, economic, social, heritage or health effect" revealed by the assessment.
In this case, potential adverse effects on the appellants' asserted Aboriginal
rights and title are undoubtedly included, although not identified in the cumin
Act.

58 Where the activity being considered is a Crown project with the potential to
affect Aboriginal interests, as it is in this case, because the responsible ministers
are constitutionally required to consider whether the proponent has maintained
the Crown's honour, all counsel assert they may refuse the EAC, not only by
reason of any listed adverse effect, but also for failure of the Crown to meet its
consultation and accommodation duty. The procedural order issued under s. I I
of the Act acknowledges this aspect of the ministerial responsibility with respect
to the ILM Project.

59 By contrast, certification under s. 45 of the Utilities Commission Act is the
vital first step toward the building of the transmission line across territory to
which First Nations assert title and stewardship rights, one that, for practical
reasons, BCTC, BC Hydro and the Commission consider necessarily precedes
acceptance of an application for the required ministers' EAC. The legislature has
delegated the discretion to opine as to the need and desirability for the construc-
tion of additional power transmission capacity to the Commission. Only the
Commission can grant permission to enhance a power transmission line.

60 In these circumstances, in my view, the appellants were not only entitled to
be consulted and accommodated with regard to the choice of the ILM Project by
BCTC, they were also entitled to have their challenge to the adequacy of that
consultation and accommodation assessed by the Commission before it certified
BCTC's proposal for extending the power transmission system as being in the
public interest. It was not enough for the Commission to say to First Nations: we
will hear evidence about the rights you assert and how the ILM Project might
affect them.

61 This is not to say the Commission, in formulating its opinion as to whether
to grant a CPCN, will decide BC Hydro's efforts did not maintain the honour of
the Crown. It is to say that the Commission is required to assess those efforts to
determine whether the Crown's honour was maintained in its dealings with First
Nations regarding the potential effects of the proposed project.

62 The Crown's obligation to First Nations requires interactive consultation
and, where necessary, accommodation, at every stage of a Crown activity that
has the potential to affect their Aboriginal interests. In my view, once the Com-
mission accepted that BCTC had a duty to consult First Nations regarding the
project it was being asked to certify, it was incumbent on the Commission to
hear the appellants' complaints about the Crown's consultation efforts during
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the process leading to BCTC's selection of its preferred option, and to assess the
adequacy of those efforts. Their failure to determine whether the Crown's hon-
our had been maintained up to that stage of the Crown's activity was an error in

law.

ai The certification decision is the first important decision in the process of
constructing a power transmission line. It is the formulation of the opinion as to
whether a line should be built to satisfy an anticipated need, rather than to up-
grade an existing facility, find or develop alternative local power sources, or
reduce demand by price increases or other means of rationing scarce resources.

If, as BCTC submits, the Commission's decision is to be read as having ac-
knowledged its constitutional obligation by determining the existence of a duty
to consult, the scope of that duty, and its fulfillment up to that stage of the ILM
Project, it was unreasonable.

65 Where a decision-maker is called upon to approve a Crown activity that
gives rise to the duty to consult, the first task of the decision-maker in assessing
the adequacy of that duty, is to determine its scope and content in that particular
case. Only when the scope of the duty to consult has been determined, can a
decision-maker decide whether that duty has been fulfilled. In Haida, the Su-
preme Court of Canada clearly stated there is no one model of consultation; the
Crown' s obligations will vary with the individual circumstances of the case.
Neither explicitly nor implicitly did the Commission attempt to define its obliga-
tions in this case. As it had in the two earlier cases, VITR and Revelstoke, it

simply deferred to the ministers with ultimate responsibility for deciding
whether to grant the project an EAC.

Summary
66 BC Hydro's duty to consult and, where necessary, accommodate First Na-

tions ' interests arose when BCTC became aware that the means it was consider-
ing to maintain an adequate supply of power to consumers in the lower mainland
had the potential to affect Aboriginal rights and title. BC Hydro acknowledged
that duty by initiating contact with First Nations in August 2006. The duty con-
tinued while several alternative solutions were considered. The process was
given substance by the holding of information meetings over the following
months and some structure by the s. 11 procedural order issued by the EAO in
May 2007.

67 When BCTC settled on the ILM Project in May 2007 and applied for a
CPCN for that project in November of that year, it effectively gave the Commis-
sion two choices - accept or reject its application. As BCTC argued, supported
by BC Hydro as an intervenor, it effectively ended its own consideration of al-
ternatives and foreclosed any consideration by the Commission of alternative
solutions to the anticipated energy supply problem. The decision to certify a new
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line as necessary in the public interest has the potential to profoundly affect the
appellants' Aboriginal interests. Like the existing line (installed without consent
or consultation), the new line will pass over land to which the appellants claim
stewardship rights and Aboriginal title. (For an understanding of that concept
see Osoyoos Indian Band v. Oliver (Town), 2001 SCC 85, [2001] 3 S.C.R. 746
(S.C.C.), at paras. 41 to 46.) To suggest, as the respondents now do, that the
appellants were free to put forward evidence during the s. 45 proceeding as to
the adverse impacts of the ILM Project on their interests, and to have BC
Hydro's consultation efforts with regard to those impacts evaluated by the min-
isters a year or two later, is to miss the point of the duty to consult.

68 Consultation requires an interactive process with efforts by both the Crown
actor and the potentially affected First Nations to reconcile what may be com-
peting interests. It is not just a process of gathering and exchanging information.
It may require the Crown to make changes to its proposed action based on infor-
mation obtained through consultations. It may require accommodation: Haida,
at paras. 46-47.

69 The crucial question is whether conduct that may result in adverse effects on
Aboriginal rights or title will be considered during the CPCN process and not
during the EAC process. That is the case here; the duty to consult with regard to
the CPCN process is acknowledged. It follows that the Commission has the obli-
gation to inquire into the adequacy of consultation before granting a CPCN.
Even if the EAC process could theoretically be adapted to ensure the ministerial
review includes a consideration of the adequacy of the consultation at the CPCN
application stage, practically-speaking, the advantage would be to the proponent
who has obtained a certification of its project as necessary and in the public
interest. Moreover, the Commission cannot determine whether such an adapted
process meets the duty whose scope it is in the best, if not only, position to
determine unless it determines the scope of that duty. A cost/benefit analysis of
one or more projects does not appear in the ministers' mandate.

70 If consultation is to be meaningful, it must take place when the project is
being defined and continue until the project is completed. The pre-application
stage of the EAC process in this case appears to have synchronized well with
BCTC's practice of first seeking a CPCN and not making formal application for
an EAC until a CPCN is granted. The question the Commission must decide is
whether the consultation efforts up to the point of its decision were adequate.
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For these reasons, I would order that the Commission reconsider the scoping
decision in the terms I set out above at para. 15.

Donald J.A.:

I agree.

Bauman J.A..

I agree.

Appeal allowed.
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Bankruptcy and insolvency - Property of bankrupt - Miscellaneous issues -
Following investigations by Canada Revenue Agency ("CRA") dating back to late 1980s
and early 1990s and subsequent audits, D and R were reassessed by CRA for income tax,
penalties, and interest - They appealed assessments and appeals were heard and decided
by Tax Court of Canada in 1999- By then D filed assignment in bankruptcy and R
made at least one of her two unsuccessful attempts to declare bankruptcy - D remained
undischarged bankrupt - Trustee and bank brought actions asserting that life insurance
proceeds from six policies of insurance on life of D's mother, E, that was paid to C as
beneficiary following E's death, were property of D, and that amounts should be repaid to
trustee for distribution to creditors - Trustee and bank alleged six change of beneficiary
forms executed by E and forwarded to and acted upon by insurers following E's death
were void and were not signed by E as required by law - Action dismissed - D did not
fraudulently affix E's signature to forms - D was authorized by E to sign her name to
six change of beneficiary forms by virtue of general power of attorney he held - D had
been signing E's name on numerous documents over years - E relied on D to advise and
assist her with her affairs and to look after her over years, particularly in her latter
years - E was aware of acquisition of policies and was aware of family's subsequent
financial difficulties - D was acting as E's agent - Proceeds of policies were not pro-
perty of bankrupt and were not available for distribution to D's creditors - D had no
interest in policies at any time subsequent to delivery of change of beneficiary forms to

`Reconsideration refused at Moss Estate (Trustee of) v. Moss (2009), 2009 CarswellMan
366, 2009 MBQB 197, [2009] 9 W.W.R. 156 (Man. Q.B.).
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INTRODUCTION

[1] This is an application for judicial review of the decision to approve construction of a winter road through
Wood Buffalo National Park ("WBNP") ("Park") for a purpose not related to park management.

[2] On May 25, 2001, Parks Canada announced its determination pursuant to the Canadian Environmental
Assessment Act, 1992, c.37 that construction of the winter road in WBNP would not cause significant
environmental impacts, provided certain mitigation measures were implemented. Accordingly, the road was
approved.

[3] The Mikisew Cree First Nation ("Mikisew") and its members claim treaty rights to hunt, trap, fish and carry
out their traditional mode of life in the area encompassed by WBNP. Members of the Band contend their treaty
rights will be impacted by the construction of the road.

[4] Mikisew claims the Minister's decision to approve the road was made without adequate consultation with the
Band or its members, notwithstanding the fact Mikisew had clearly indicated to representatives of the Minister that



Mikisew's treaty rights would be affected. The Minister takes the position that Mikisew's treaty rights in WBNP
have been extinguished, therefore, consultation is not required. Alternatively, the Minister's position is that any
infringement of Mikisew's rights caused by the operation or construction of the winter road can withstand scrutiny
under the test articulated in R. v. Sparrow, 1990 CanLII 104 (S.C.C.), [1990] 1 S.C.R. 1075.

Background

[5] The Mikisew Cree First Nation is an Indian Band as defined by the Indian Act, R.S.C. 1985, c. I-5, as
amended, whose reserve lands are situated both near and within WBNP. Mikisew is a Treaty No. 8 First Nation; its
ancestors, the Cree Indians of Fort Chipewyan, were signatories to Treaty No. 8 on June 21, 1899 at Fort
Chipewyan.

[6] The respondent, the Thebacha Road Society ("Thebacha"), is the proponent of the road project.
Thebacha is a non-profit organization registered in both the Northwest Territories ("NWT") and the Province of
Alberta.

[7] WBNP is managed and protected under the Canada National Parks Act, 2000, c.32. It is located in
northern Alberta and southern NWT. The Park has been designated a UNESCO world heritage site. The largest
national park in Canada, WBNP covers 44,807 square kilometres of land that traverses the border between Alberta
and the NWT. It contains the last remaining natural nesting area for the endangered whooping crane, the largest free
-roaming, self-regulating bison herd in the world, unique gypsum-karst landforms and undisturbed natural boreal
forests.

[8] First Nations people have inhabited WBNP for over 8,000 years. Today, subsistence hunting, trapping
and fishing and commercial trapping still take place within the Park. The Park was established in 1922 to protect the
last remaining herds of wood bison in northern Canada. Since 1949, resource harvesting within the Park has been
governed by specific game regulations.

[9] In 1986, Mikisew (as represented by the Chief and Council of the Cree Band of Fort Chipewyan) and
Canada (as represented by the Minister of Indian Affairs and Northern Development) entered into an agreement
entitled the Treaty Land Entitlement Agreement ("TLEA"). In acknowledgement of the fact that the Crown had not
fulfilled her obligations with regard to certain undertakings made in Treaty No.8, specifically the setting aside of
sufficient reserve lands, the Crown undertakes to satisfy those obligations in this agreement. The Crown also agrees
to provide cash compensation, some training and employment opportunities, and to share wildlife management
responsibilities with the Band. As consideration, the Band undertakes to release the Crown from all obligations
arising out of the specific section of Treaty No. 8 that deals with provision of reserve lands.

[10] On May 25, 2001, the respondent Minister of Canadian Heritage ("the Minister") made a decision
authorizing Thebacha to construct a winter road through WBNP. The proposed winter road is 118 kilometres long
and would connect two communities in WBNP: Peace Point and Garden River. Peace Point is a Mikisew reserve
and Garden River is a settlement of the Little Red River Cree First Nation. The proposed road follows an
abandoned right-of-way that was cleared for a winter road in 1958, but was only operational until 1960. The
proposed road would have a right-of-way width of 10 metres, a width sufficient for two vehicles to meet and pass.
Vehicle use would be restricted to pick-up trucks, cars and vans and the posted speed limits would range from 10 to
40 kilometres per hour.

[11] Pursuant to s. 36(5) of the Wood Bufalo National Park Game Regulations, the establishment of the
winter road would result in the creation of 200 metre wide road corridor in which the use of firearms would be
prohibited. The total area of this corridor would be approximately 23 square kilometres.

[12] There are approximately 14 Mikisew trappers residing in trapping area 1209, the area the proposed road
would traverse. In addition, other Mikisew trappers who do not live in trapping area 1209 may still trap in that area.
Further, there could be as many as 100 or more Mikisew hunters who hunt in the vicinity of the proposed road,
although the Minister argues that the number of trappers and hunters potentially affected is significantly less.



[13]

	

In addition to the alleged interference with its trapping and hunting rights, Mikisew submits the road
would result in fragmentation of habitat, loss of vegetation, erosion, increased poaching, increased wildlife
mortality due to vehicle collisions, increased risk to sensitive and unique karst landforms and the introduction of
foreign invasive plant species brought in on the wheels of vehicles and the buckets of graders and back-hoes.

[14]

	

Construction of a road along the route in question was accepted in principle in the WBNP Management
Plan, issued in 1984. The route has been referred to as the Peace River Road route because of its proximity to the
Peace River. The road currently proposed originated at meetings in August 1999 at Fort Smith, NWT between the
Minister and supporters of the Peace River Road. The supporters of the project, led by Richard Power, formed
Thebacha. They subsequently submitted a proposal to Parks Canada for re-establishment of a winter road along the
right of way of the Peace River Road route.

[15]

	

Parks Canada developed Terms of Reference for the environmental assessment of the winter road
project. The Terms of Reference were given to Mikisew on January 19, 2000 along with the timelines for the
assessment. As well, Mikisew was advised there would be a public review following the initial assessment by an
outside consultant.

[16]

	

An Environmental Assessment Report was completed by an independent agency, Westworth Associates
Environmental Ltd.("Westworth"), in April 2000. The report noted the winter road would likely result in some
fragmentation of habitat. Copies of this report were sent to Mikisew Chief George Poitras in the summer of 2000,
but the applicant did not respond to this report during the 64 day period of public consultation.

[17]

	

Following deliberations by the Chief and Council, in a letter dated October 10, 2000 Mikisew informed
Josie Weninger, the Park Superintendent, that it did not consent to the construction of the road. The proposed route
for the road would travel through its Peace Point Reserve. Further, Mikisew raised concerns about unresolved issues
surrounding its role in the management of the Park, the subject of ongoing litigation, and identified the serious
concerns of Mikisew trappers and their commitment to conservation of their traditional lands.

[18]

	

Mikisew sent a letter to the Minister of Canadian Heritage, Sheila Copps, on January 29, 2001,
expressing Mikisew's concerns with the proposed road through the Peace Point Reserve and with Parks Canada's
failure to consult with Mikisew. As Mikisew had been informed that construction was to commence almost
immediately, it invited Minister Copps, Minister of Indian Affairs Robert Nault, and Parks Canada CEO Tom Lee,
to meet with Mikisew over the next week to discuss Mikisew's concerns, emphasizing the urgency of the situation.

[19]

	

An alternative route, avoiding the Mikisew reserve, was chosen by Parks Canada and Thebacha. In
March 2001, Parks Canada had Westworth complete a field inspection and biophysical resource assessment on the
realignment. Mikisew was never consulted by Westworth in relation to these assessments.

[20]

	

On May 25, 2001, a notice entitled "Parks Canada Determination Regarding the Thebacha Road Society
Proposal to Reopen a Winter Snow Road in Wood Buffalo National Park" was posted to the WBNP website. The
following appeared under the heading Finding and Determination:

Parks Canada and it's co-Responsible Authority HRDC have found the proposed reopening of the Garden River to
Peace Point winter snow road is not in contradiction with Parks Canada plans and policy, (or other federal laws and
regulations). It is determined that, taking into account the implementation of the Thebacha Road Society's
mitigation measures, the project (construction, maintenance and operation of a winter snow road) is not likely to
cause significant adverse environmental effects.

Subject to the implementation of the mitigating measures, including adaptive management and environmental
management strategies, the winter snow road project is approved and can proceed.

The decision is attributed to the "Director General, Western and Northern Parks Canada Agency".



-

-

[21]

	

A Construction and Operating Services Agreement was signed on July 3, 2001. It is anticipated by the
respondent Thebacha that four permits will be issued under the National Park Fire Protection Regulations and the
National Park General Regulations. These permits would give effect to the Agreement and provide mechanisms for
the implementation of mitigation measures.

History of the Case

[22]

	

On June 18, 2001, the Canadian Parks and Wilderness Society ("CPAWS") challenged the Minister's
decision to approve the road by filing an application for judicial review in the Federal Court of Canada (File No. T-
1066-01). The CPAWS application was based on administrative law grounds relating to the applicable framework
of federal environmental legislation and regulations. The CPAWS application was heard by Gibson J. on September
27, 2001 in Vancouver. The application was dismissed by Order dated October 16, 2001.

[23]

	

On June 25, 2001, Mikisew filed this application for judicial review. Mikisew's application relies on the
same grounds contained in the CPAWS application but also relies on additional grounds specific to Mikisew. These
include constitutional law principles relating to the Minister's fiduciary duty pursuant to s. 35(1) of the Constitution
Act, 1982. In particular, Mikisew claims the Minister's decision was made without adequate consultation. Mikisew
submits this breach of the Crown's fiduciary duty constitutes an unjustifiable infringement of Mikisew's
constitutionally protected treaty rights.

[24]

	

In early August 2001, Mikisew brought a motion for consolidation of these two judicial review
applications pursuant to Rule 105( a) of the Federal Court Rules, 1998. The Minister subsequently brought a motion
to have this judicial review application converted to an action. By Order dated August 13, 2001, I adjourned the
motion for consolidation until the hearing of the Minister's motion for conversion.

[25]

	

On August 27, 2001, when the motions were heard, the parties had reached an agreement. On consent,
Dawson J. dismissed the motions for consolidation and conversion and ordered that the within matter would
proceed on an expedited basis. Dawson J. also granted an interlocutory injunction preventing the commencement of
construction on the road project until "this Court has finally adjudicated upon the within application for judicial
review".

[26]

	

Oral argument on this application was heard on October 26, 2001. Counsel for Mikisew presented
evidence on the environmental law issues that was not before Gibson J. in the CPAWS application. This situation
arose because counsel for the Minister elected not to file the affidavit of Josie Weninger, Park Superintendent, on
the CPAWS application, but has filed it in this application.

Relief Sought

The applicant Mikisew seeks:

- an order reviewing and setting aside the decision of the Minister authorizing Thebacha Road Society to construct
a winter snow road through WBNP;

- a declaration that the Minister has a fiduciary and constitutional duty to adequately consult with Mikisew Cree
First Nation with regard to the construction of the road and the extent of that consultation to this date has been
insufficient;

- an order of mandamus compelling the Minister to consult with Mikisew with respect to the scope, nature and
extent of the impact the road may have on the exercise of Mikisew's treaty rights;

- an order prohibiting the Minister from making any further decisions with respect to the construction of the road
until after the completion of the consultation process mandated by this Honourable Court;

an order for costs; and

such further and other relief as this Honourable Court deems just.



ISSUES

[27]

	

The applicant framed the issues as follows:

1. Was the Minister's authorization of the proposed winter road through WBNP ultra vires the Canada
National Parks Act and associated regulations ?

2. Did the information gaps in the environmental assessment prevent the Minister from making a proper
determination under either the Canada National Parks Act or the Canadian Environmental Assessment Act
regarding the approval of the road ?

3.

	

Did the Minister breach principles of natural justice and administrative fairness in approving the
road by:

1) failing to respect the applicant's right to be heard;

2) breaching the doctrine of legitimate expectations;

3) exhibiting bias, making her decision in bad faith or conducting herself in a manner that raises a reasonable
apprehension of bias or pre-determination; or

4) failing to consider all relevant information in making her decision?

4.

	

In approving the road, did the Minister fail to conduct herself in accordance with her fiduciary and
constitutional duties to Mikisew in breach of subsection 35(1) of the Constitution Act, 1982 ?

[28]

	

In light of the decision of Gibson J. on the CPAWS application, the applicant focussed the bulk of its
arguments on the fourth issue. Therefore, I will begin my analysis with the discussion of the aboriginal and
constitutional law issues.

ANALYSIS

In approving the road, did the Minister fail to conduct herself in accordance with her fiduciary and
constitutional duties to Mikisew in breach of subsection 35(1) of the Constitution Act, 1982 ?

[29]

	

Subsection 35(1) of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982,
c.11, reads as follows:

35.(1) The existing aboriginal and treaty rights of the

	

35.(1) Les droits existants - ancestraux ou issus de traités -
aboriginal peoples of Canada are hereby recognized and des peuples autochtones du Canada sont reconnus et
affirmed.

	

confirmés.

[30]

	

The Supreme Court of Canada, in Sparrow, supra, at 1111-1119, sets out the now well-established test
the Crown must meet when taking actions under their jurisdiction that impact on treaty or aboriginal rights. The
following three questions form the framework for the analysis:

1) Is there an existing aboriginal or treaty right?

2) Has there been a prima facie infringement of the right?

3) Can the infringement be justified?



a) Is there a "compelling and substantial" objective?

b) Were the Crown's actions consistent with its fiduciary duty toward aboriginal people?

1. Is there an existing treaty right?

[31]

	

The Sparrow analysis begins with the question of whether the First Nation can prove the existence of a
treaty right.

[32]

	

Chief George Poitras attests Mikisew have historic and constitutionally protected rights to hunt, trap,
and fish and to use the land to pursue a traditional lifestyle. Furthermore, these rights extend to the land
encompassed by WBNP. Mikisew submits its right to hunt, fish and trap is historically based in Treaty No.8. It
states:

And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have the right to pursue their
usual vocations of hunting, trapping, and fishing throughout the tract surrendered as heretofore described, subject to
such regulations as may from time to time be made by the Government of the country, acting under the authority of
Her Majesty, and saving and excepting such tracts as may be required or taken up from time to time for settlement,
mining, lumbering, trading or other purposes.

The principles of treaty interpretation

[33]

	

In R. v. Badger, 1996 CanLII 236 (S.C.C.), [1996] 2 C.N.L.R. 77 at paragraph 41, Cory J., writing for
the majority, set out the principles to be applied in treaty interpretation:

... First, it must be remembered that a treaty represents an exchange of solemn promises between the Crown and the
various Indian nations. It is an agreement whose nature is sacred. ... Second, the honour of the Crown is always at
stake in its dealing with Indian people. Interpretations of treaties and statutory provisions which have an impact
upon treaty or aboriginal rights must be approached in a manner which maintains the integrity of the Crown. It is
always assumed that the Crown intends to fulfil its promises. No appearance of "sharp dealing" will be sanctioned.
... Third, any ambiguities or doubtful expressions in the wording of the treaty or document must be resolved in
favour of the Indians. A corollary to this principle is that any limitations which restrict the rights of Indians under
treaties must be narrowly construed. ... Fourth, the onus of proving that a treaty or aboriginal right has been
extinguished lies upon the Crown. There must be "strict proof of the fact of extinguishment" and evidence of a clear
and plain intention on the part of the government to extinguish treaty rights. [Citations omitted.]

[34]

	

The Minister relies on R. v. Marshall 1999 CanLII 665 (S.C.C.), [1999] 3 S.C.R. 456 at page 467 where
Binnie J., for the majority stated:

The starting point for the analysis of the alleged treaty right must be an examination of the specific words used in
any written memorandum of its terms...

And further, the Minister refers to page 474:

"Generous" rules of interpretation should not be confused with a vague sense of after-the-fact largesse. The special
rules are dictated by the special difficulties of ascertaining what in fact was agreed to. The Indian parties did not, for
all practical purposes, have the opportunity to create their own written record of the negotiations. Certain
assumptions are therefore made about the Crown's approach to treaty making (honourable) which the Court acts
upon in its approach to treaty interpretation (flexible) as to the existence of a treaty ... the completeness of any
written record (the use, e.g., of context and implied terms to make honourable sense of the treaty arrangement ...
and the interpretation of treaty terms once found to exist (Badger). The bottom line is the Court's obligation is to
"choose from among the various possible interpretations of the common intention [at the time the treaty was made]
the one which best reconciles" the Mi'kmaq interests and those of the British Crown...

[Citations omitted]



[35] The Minister's position is that the Court should not favour one or the other party's interpretation of the
treaty, but rather attempt to ascertain the common intention or mutual understanding of the parties at the time the
treaty was made.

[36]

	

The intentions of the parties in entering into the treaty can be adduced from a consideration of extrinsic
evidence. The Minister points out that recent decisions of the Supreme Court of Canada in R. v. Sundown,
1999 CanLII 673 (S.C.C.), [1999] 1 S.C.R. 393, and Badger, supra, have held that extrinsic evidence of the
historical and cultural context of a treaty may be received. Specifically, the Minister asks the Court to have
reference to the historical record, the objectives of the government and the First Nations, and the political and
economic context to determine the terms of Treaty No. 8. I agree that extrinsic evidence, to the extent that it can
provide information about how the parties understood the terms of the agreement, can be valuable in giving content
to the treaty.

The Crown's Intention

[37]

	

According to the Minister, the Crown's intention in entering into the numbered treaties on the prairies is
clear. In the Minister's view, this intention has been acknowledged by the Courts and is found in the Orders in
Council establishing the Treaty Commissions, the report of the Treaty Commissioners and the treaty itself. The
Minister points to the Supreme Court of Canada in Badger, supra, at paragraph 39, where the Court stated:

Treaty No. 8 is one of eleven numbered treaties concluded between the federal government and various Indian
bands between 1871 and 1923. Their objective was to facilitate the settlement of the West. Treaty No. 8 made on
June 21, 1899, involved the surrender of vast tracts of land in what is now northern Alberta, northeastern British
Columbia, northwestern Saskatchewan and part of the Northwest Territories. In exchange for the land, the Crown
made a number of commitments ...

[38]

	

The Minister submits the very purpose of the numbered treaties was to obtain ownership to the lands for
the purpose of their "taking up". This is confirmed, in the Minister's view, by the Supreme Court of Canada's
comments with respect to Treaty No.6 in R v. Horse, 1988 CanLII 91 (S.C.C.), [1988] 1 S.C.R. 187 at 198:

The ultimate objective of this treaty was for the Government to obtain ownership of the lands it covered and to open
the surrendered lands to settlement...

[39]

	

While I agree that the Court in Horse, supra, found that the intention of the Crown was to obtain
ownership of the lands, the Court did not go so far as to say that the purpose of entering into the treaty was for the
"taking up" of lands. The Minister's interpretation, in my view, cannot be reconciled with the text of the treaty. The
treaty sets out that the First Nations will be able to pursue their traditional ways of life "throughout the tract
surrendered", subject to regulations, and except in "such tracts as may be required or taken up from time to time
for settlement, mining, lumbering, trading or other purposes". The treaty makes it clear that the "taking up" of land
will be the exception, not the rule. The "taking up" of land will happen gradually, perhaps temporarily, and
deliberately. It clearly was not intended to occur automatically on all the land surrendered. The First Nations ceded
title to the entire tract of land, but they surrendered use only in specific tracts as required by the Crown for other
purposes.

The First Nations' Intention

[40] Mikisew submits it is evident from the historical accounts of the treaty negotiations that the First
Nations signatories were greatly concerned about the restriction of their hunting and trapping activities. The
applicant relies on the Report of the Treaty Commissioners, submitted to the Crown in 1899:

There was expressed at every point the fear that the making of the treaty would be followed by the curtailment of
the hunting and fishing privileges.

We pointed out that...the same means of earning a livelihood would continue after the treaty as existed before it, and
that the Indians would be expected to make use of them.



...

Our chief difficulty was the apprehension that the hunting and fishing privileges were to be curtailed. The provision
in the treaty under which ammunition and twine is to be furnished went far in the direction of quieting the fears of
the Indians, for they admitted that it would be unreasonable to furnish the means of hunting and fishing if laws were
to be enacted which would make hunting and fishing so restricted as to render it impossible to make a livelihood by
such pursuits. But over and above the provision, we had to solemnly assure them that only such laws as to hunting
and fishing as were in the interest of the Indians and were found necessary in order to protect the fish and fur-
bearing animals would be made, and that they would be as free to hunt and fish after the treaty as they would be if
they never entered into it.

[affidavit of Chief George Poitras, Exhibit "A", applicant's emphasis].

[41]

	

The affidavit of Bishop Gabriel Breynat, sworn November 26, 1937, may also be relevant to
understanding the agreement reached in Treaty No.8. The affidavit discloses numerous oral promises made to
Mikisew's ancestors by the Crown, and indicates that the Crown told Mikisew's ancestors that those promises would
be honoured even though they did not make it into the text of the treaty. Among the oral promises alleged to have
been made by the Crown is the promise that Mikisew's traditional means of living would not be interfered with, and
the "guarantee" that Mikisew would not be prevented from hunting and fishing as their ancestors had done.

[42]

	

The Minister's submission is that very little weight should be given to the affidavit of Bishop Gabriel
Breynat on account of evidentiary and substantive difficulties.

[43]

	

The Minister submits the evidentiary difficulties associated with the affidavit are as follows:

i) The affidavit is not filed in any particular action;

ii) The applicant has not adduced any evidence about the purpose or purposes for which this affidavit was
created.

[44]

	

The Minister's substantive difficulties associated with the affidavit are as follows:

i) Bishop Gabriel Breynat purports to have been an interpreter for Treaty No. 8 but, his name is not listed as
such within the text of the treaty;

ii) The affidavit was sworn 38 years after the signing of Treaty No. 8 at a point when Bishop Gabriel
Breynat was 70 years old;

iii) The Treaty Commissioners were English speaking but the first language of Bishop Gabriel Breynat was
French; and

iv) Bishop Gabriel Breynat is now deceased thus preventing any opportunity to test his evidence.

[45] The Minister submits that use of the Breynat affidavit in the interpretation of Treaty No. 8 would have
the Court violate several principles of treaty interpretation. In the Minister's view, reading an absolute guarantee of
the right to hunt and trap into the treaty would be effectively adding to its terms, would exceed what is possible on
the language, and would not reflect Canada's intentions in relation to the treaty making process.

[46]

	

The Minister's argument based on the fact that Bishop Breynat's first language was French is without
merit. Bishop Breynat is noted as an interpreter for Treaty No.11, clearly indicating his fluency in English (the
language spoken by the Treaty Commissioners) and the relevant First Nations languages. The fact that French is the
Bishop's first language does not support the conclusion that Bishop Breynat may have been mistaken in his
interpretation of the events surrounding the signing of Treaty No. 8.

[47]

	

In Halfway River First Nation v. British Columbia (Ministry of Forests), [1999] B.C.J. No. 1880 the
Breynat affidavit was found to be inadmissable because it was not properly proven. The applicant in that case failed



to prove that the affidavit was produced from secure custody. However, the Court did note that there was no
indication of suspicious circumstances in the swearing of the affidavit and proceeded to find a Treaty No. 8 right to
hunt and trap notwithstanding the finding that the Breynat affidavit was inadmissible.

[48]

	

In this case, the Breynat affidavit has been produced from secure custody and its authenticity has been
verified. In my view, however, the oral promises spoken to in Bishop Breynat's affidavit simply corroborate other
evidence, such as the Report of the Treaty Commissioners, that is not objected to by the Crown. Therefore, it is not
necessary to resort to the evidence found in the Bishop's affidavit in order to determine that the intention of the First
Nation, in entering into the treaty, was to maintain their traditional mode of living, including hunting, trapping and
fishing, throughout their traditional lands.

[49]

	

The text of Treaty No. 8 is a record of the oral exchange of solemn promises between the Crown and the
First Nations. As such, and because it is written in English, the text is necessarily a reflection of the Crown's
perspective of the agreement that was struck. Even so, the text explicitly grants the First Nations the right to
continue hunting and trapping as they had always done, throughout the tract surrendered, subject to conservation
and limited geographic restrictions.

[50]

	

Oral promises made at the time the treaty was concluded give rise to rights under the treaty. The Courts
must hold these promises in high regard if the honour of the Crown is to be upheld. Given the strenuous judicial
calls for generous interpretations, and for ambiguities to be resolved in favour of the First Nations, it is my opinion
that there is ample evidence, even without according any weight to the Breynat affidavit, on which to base the
finding that a constitutionally protected treaty right to hunt and trap in WBNP arose out of the signing of Treaty No.
8. Next, I must consider whether that right has been extinguished.

Extinguishment

[51]

	

In this section, I will consider whether the treaty right to hunt and trap in WBNP has been extinguished;
either by statute, through the "taking up" of lands, through "visible incompatible use" or by regulation.

[52]

	

Treaty rights are protected from extinguishment by the principle that the Crown must produce evidence
of a "clear and plain intention" to extinguish the treaty right at issue. Cory J. in the majority judgment of the
Supreme Court of Canada in Badger, supra, at paragraph 41, explains:

... the onus of proving that a treaty or aboriginal right has been extinguished lies upon the Crown. There must be
"strict proof of the fact of extinguishment" and evidence of a clear and plain intention on the part of the government
to extinguish treaty rights.

Extinguishment by statute

[53]

	

The Minister maintains the creation of WBNP by Order in Council in April 1922 (P.C. No. 2498), had
the effect of "overriding any treaty rights to the Park lands which may have been previously enjoyed" by Mikisew.
Additionally, the Minister claims that a series of statutory instruments enacted for conservation purposes
demonstrate a "clear and plain" intention to "suspend the treaty right to hunt and trap" within the boundaries of
WBNP.

[54]

	

The Regulations Respecting Game in Dominion Parks, Order in Council, December 1, 1919 (P.C. No.
2415) prohibited all hunting and trapping within the Park. However, a subsequent Order in Council dated April 30,
1926 enacted a permit scheme allowing persons who had hunted and trapped in WBNP prior to its establishment to
continue their vocations.

[55]

	

The applicant submitted a 1923 Public Notice of the Department of the Interior, produced from the
secure custody of the National Archives of Canada, as evidence of the continued exercise of the treaty right, despite
the establishment of the National Park. It states:

It is unlawful for any person other than bonafide natives, being Treaty Indians, to hunt or trap wild animals or birds
within the boundaries of the Wood Buffalo Park. Any person violating this regulation will be prosecuted.



Treaty Indians must, however, conform to Park regulations with respect to closed seasons.

O.S. Finnie, Director

[56] This evidence simply confirms a fact that has been all but conceded by the Minister. Since WBNP was
designated as a national park in 1922, hunting and trapping in the Park by First Nations has continued.

[57] I do not find a clear and plain intention to extinguish Mikisew's right to trap and hunt in the Park in
either the establishment of WBNP or in the temporary regulation of that right for conservation purposes.

Have the lands been "taken up"?

[58] The plain language of Treaty No. 8 reveals only two limitations on the right to hunt and trap. Cory J. in
Badger, supra, describes the limitations on the rights as follows at paragraph 40:

Treaty No. 8, then, guaranteed that the Indians "shall have the right to pursue their usual vocations of hunting,
trapping and fishing". The Treaty, however, imposed two limitations on the right to hunt. First, there was a
geographic limitation. The right to hunt could be exercised "throughout the tract surrendered ... saving and
excepting such tracts as may be required or taken up from time to time for settlement, mining, lumbering, trading or
other purposes". Second, the right could be limited by government regulations passed for conservation purposes.

[59] Cory J. in Badger, supra, at paragraph 41, held that "any limitations that restrict the rights of Indians
under treaties must be narrowly construed". Therefore, the provisions of Treaty No. 8 purporting to allow the
"taking up" of lands (for various purposes) must be interpreted in a manner that honours the oral agreement. Since
the "taking up" of lands by the Crown would effect an extinguishment of the treaty right in the area taken up, the
"taking up" of lands may also only be effected by strict proof of a "clear and plain intention".

[60] The respondent Minister submits the Courts in R. v. Rider (1968), 70 D.L.R. (2d) 77 (Alberta
Magistrates Court) and R. v. Norn,

	

reflex, [1991] 3 C.N.L.R. 135 (Alberta Provincial Court) at page 141,
determined that national parks constitute lands "taken up for other purposes" within the meaning of Treaty No. 8.
Therefore, the Minister's position is that since the land has already been "taken up", Mikisew can no longer claim
treaty rights on that land. However, the Court in Norn, found that although the land was "taken up" for other
purposes, the treaty right to hunt and trap was not extinguished. The Minister also acknowledges that the decision in
Norn is somewhat of an anomaly, given the substantial authority to the contrary. Further, the Minister submits that
the comments on treaty rights may be considered obiter dicta, given that the Court found justifiable infringement in
any event.

[61] The Supreme Court of Canada decision in Badger makes my consideration of these two cases
unnecessary. In Badger, the Court held that whether the land has been "taken up" is a question of fact to be
determined on a case-by-case basis. It turns on a determination of whether the lands in question have been put to a
visible use that is incompatible with the exercise of the specific treaty rights claimed.

[62] This test was articulated at paragraph 54 of the Badger, supra, decision:

An interpretation of the treaty properly founded upon the Indians' understanding of its terms leads to the conclusion
that the geographical limitation on the existing hunting right should be based upon a concept of visible,
incompatible land use. This approach is consistent with the oral promises made to the Indians at the time the treaty
was signed, with the oral history of the Treaty No. 8 Indians, with earlier case law and with the provisions of the
Alberta Wildlife Act itself.

[63] The Court emphasized that the oral promises made by the Crown during treaty negotiations supported
the "visible and incompatible land use" interpretation of the term. The Court concluded at paragraph 58:

Accordingly, the oral promises made by the Crown's representatives and the Indians' own oral history indicate that
it was understood that land would be taken up and occupied in a way which precluded hunting when it was put to a
visible use that was incompatible with hunting. Turning to the case law, it is clear that the courts have also accepted



this interpretation and have concluded that whether or not land has been taken up or occupied is a question of fact
that must be resolved on a case-by-case basis.

[64]

	

The applicant submits that the threshold for establishing a visible and incompatible land use is high. The
applicant points to Halfway River, supra, where a majority of the British Columbia Court of Appeal held that the
granting of a logging permit over the traditional hunting territory of the Halfway River First Nation did not
constitute a "taking up" of land under Treaty No. 8. The Court found that even though the activity in question
constituted a "shared use" of the land, nevertheless, it was an infringement of the treaty right to hunt. Huddart J.A.,
in a concurring opinion, stated at paragraphs 172, 173 and 176:

I agree with Mr. Justice Finch that the District Manager's decision must be reviewed "in the context of the
competing rights created by Treaty 8". On the facts as the District Manager found them, however, this is not a case
of "visible incompatible uses" such as would give rise to the "geographical limitation" on the right to hunt as Cory
J. discussed in Badger, supra.

I do not think that the District Manager for a moment thought that he was "taking up" or "requiring" any part of the
Halfway traditional hunting grounds so as to exclude Halfway's right to hunt or extinguish the hunting right over a
particular area, whatever the Crown may now assert in support of his decision to issue a cutting permit. At most the
Crown can be seen as allowing the temporary use of some land for a specific purpose, compatible with the
continued long-term use of the land for Halfway's traditional hunting activities. The Crown was asserting a shared
use, not a taking up of land for an incompatible use ...

...

Nevertheless, a shared use decision may be scrutinized to ensure compliance with the various obligations on the
District Manger, including his obligation to "act constitutionally", as I recall Crown counsel putting it in oral
argument. Counsel agreed Sparrow provided the guidelines for that scrutinization on judicial review if a treaty right
was engaged ...

Does use as a national park constitute a "visible and incompatible" use?

[65]

	

To re-iterate, the test asks whether the use of the land as a national park is a visible use that is
incompatible with the exercise of the right to trap and hunt by the First Nation.

[66]

	

The Minister submits that national parks were established to protect the ecological integrity of a
particular representative example of the Canadian landscape as well as to protect and preserve flora and fauna
within that area. WBNP, in addition, has its own particular purpose. As set out within its enabling Order in Council,
the stated purpose of the Park was to act as a preserve for the last remaining free roaming herd of wood bison. The
Minister submits that its modern purpose has become the protection of the habitat of endangered migratory
whooping cranes (whose nesting sites, the Minister adds, are remote from the road in issue), and the protection of a
large boreal environment in pristine condition.

[67]

	

The Minister concludes that treaty rights to hunt and trap within the borders of WBNP are incompatible
with the purpose of the Park. The Minister feels that preservation of the Park's ecology and wildlife would be
compromised if all Treaty No. 8 Indians were able to hunt and trap in the Park.

[68]

	

The applicant relies on the holdings of the Supreme Court of Canada in Badger, supra, and R. v.
Sundown, 1999 CanLII 673 (S.C.C.), [1999] 1 S.C.R. 393 for the proposition that the exercise of First Nations
treaty rights is not incompatible with the creation of the Park. In these cases, not only was there no clear and plain
intention to extinguish the treaty right found, but the establishment of a park did not constitute a "taking up" of land
for an incompatible purpose.

[69]

	

The Court in Sundown, supra, at page 414, established that "the creation of a park is not necessarily
incompatible with the exercise of hunting rights unless, perhaps, the park operates as a wildlife sanctuary that
prohibits all hunting". In upholding the hunting rights of First Nations in Meadow Lake Provincial Park, the Court
unanimously concluded:



... For example, if the park were turned into a game preserve and all hunting was prohibited, the treaty right to hunt
might be entirely incompatible with the Crown's use of the land. See in this respect R. v. Smith, reflex, [1935] 2
W.W.R. 433 (Sask. C.A.). This position accords well with Myran v. The Queen, 1975 CanLII 157 (S.C.C.), [ 1976]
2 S.C.R. 137, which held that there was no inconsistency in principle between a treaty right to hunt and the statutory
requirement that the right be exercised in a manner that ensured the safety of the hunter and of others.

[70]

	

The applicant submits that the purpose of WBNP cannot be incompatible with hunting. The applicant
points to the Wood Bufalo National Park Game Regulations, SOR/78-830 which allows both natives and non-
natives to hunt in the Park during open season as long as they have a permit. The applicant argues that there are no
provisions in the Regulations that prohibit hunting by First Nations, and suggests that the Crown has recognized the
treaty right to hunt in the Park since the Park's inception. The trial judge in Norn, supra, at page 139, considered the
history of the Park and provided the background as follows:

It is important to consider this case in its historical context. Treaty No. 8 was executed by the parties in 1899.
National parks were in existence and hunting within the parks was governed by regulations. At the time that Wood
Buffalo National Park was created in 1922 the regulations prohibited hunting in all Dominion parks. The Wood
Buffalo National Park was created to preserve and safeguard the Wood-bison, also known as Wood-buffalo, within
their original habitat. The government was concerned that if such a reserve was not set aside the only remaining
herd of buffalo in their native and wild state would become extinct. Pursuant to the provisions of s.18 of The
Dominion Forest Reserves and Parks Act, and by Order in Council, dated the 18th day of December, 1922, part of
the Treaty 8 land was designated as the National Park. The previously amended regulations, dated the 1st day of
December 1919, were further amended by Order in Council, dated the 30th day of April 1926, to allow hunting
within Wood Buffalo National Park by permit of those treaty Indians, who, previous to the establishment of the
Park, had hunted in the area. Since 1926 the regulations have been amended and varied from time to time but a
permit is still required for hunting within the Park [applicant's emphasis]

[71]

	

In cross-examination, Josie Weninger, Park Superintendent, admitted that hunting and trapping in
WBNP is not inconsistent with Parks Canada's regulatory regime (Cross-examination of Josie Weninger, October 1,
2001, page 1, lines 13 to 24). The applicant argues that this clearly points to the conclusion that the Crown has
neither expressed a clear and plain intent to extinguish the right to hunt in the Park, nor has it "taken up" the land
for a use incompatible with the right to hunt. In fact, the applicant submits that the situation would be more
accurately described, as in Halfway River, as a "shared use" of the land.

[72]

	

Finally, the applicant submits that the 1986 Treaty Land Entitlement Agreement ("TLEA") provides
further evidence of Mikisew's existing treaty rights in WBNP. The applicant claims that the TLEA has great
significance. First, it is a recognition by Canada that Mikisew has rights under Treaty No. 8, including rights within
WBNP; and second, it recognizes that the exercise of Mikisew's treaty rights in WBNP is not an "incompatible
use". While the "harvesting rights" guaranteed in Schedule 6 of the TLEA apply to the "traditional lands" of
Mikisew and not the land to be traversed by the road in issue, they nevertheless are still within Park boundaries and,
therefore, point to the conclusion that hunting and trapping by Mikisew is not incompatible with the use of the land
as a national park.

[73]

	

In my view, the lands of WBNP have not been "taken up" in a manner that is incompatible with a
regulated right to hunt and trap by Mikisew. The Minister is defending a decision to build a road through this Park.
Part of the Minister's strategy, as will be seen in the next section, includes pointing to the relatively few number of
Mikisew hunters who will be affected by the road. At the same time, the Minister wishes to argue on this point that
a treaty right to hunt and trap in the Park (exercised by the "few" Mikisew hunters) would be incompatible with the
"modern purpose" of the Park which is to protect the habitat of endangered migratory whooping cranes and the
protection of a large boreal environment in pristine condition.

[74]

	

The Minister's appeals to 'ecological integrity' in this context are without merit. That is not to say
hunting and trapping could never be found to be incompatible with the use of land as a national park. WBNP is a
unique park; it is a vast and isolated wilderness. The exercise of hunting and trapping rights by Mikisew has



coexisted with the use of the land as a national park since its inception. The following appears on the WBNP
website maintained by Parks Canada:

Subsistence hunting, fishing and trapping still occur in Wood Buffalo National Park, as they have for centuries, and
commercial trapping continues as a legacy of the fur trade. Traditional use of certain park resources by local
Aboriginal groups is considered an important part of the park's cultural history. (http://parkscanada.pch.gc.ca/)

[75]

	

As noted earlier, in Badger, supra, the Court held that whether the land has been "taken up" by the
Crown is a question of fact to be determined on a case-by-case basis. On the facts before me, I am satisfied that the
exercise of a right to trap and hunt is not incompatible with the use of land as a national park, particularly with
respect to a park that is as large and as remote as WBNP.

Does regulation of the treaty right result in partial extinguishment?

[76]

	

The Minister notes that s.35(1) of the Constitution Act states: "The existing aboriginal and treaty rights
of the aboriginal peoples of Canada are hereby recognized and affirmed". The Minister submits that in relation to
the meaning of the term "existing" the Supreme Court of Canada has stated in Sparrow, supra, at page 1091:

The word "existing" makes it clear that the rights to which s. 35(1) applies are those that were in existence when the
Constitution Act, 1982 came into effect. This means that extinguished rights are not revived by the
Constitution Act, 1982. A number of courts have taken the position that "existing" means "being in actuality in
1982". [Citations omitted]

[77]

	

I agree that the issue is whether prior to 1982 treaty Indians had a right to enter WBNP for the purposes
of hunting and trapping or whether that particular right had been extinguished. It is the Minister's position that prior
to 1982 there is little doubt that federal law could extinguish and/or alter treaty rights. As the Supreme Court of
Canada noted in Marshall, supra, at page 496:

Until enactment of the Constitution Act, 1982, the treaty rights of aboriginal peoples could be overridden by
competent legislation as easily as could the rights and liberties of other inhabitants. The hedge offered no special
protection, as the aboriginal people learned in earlier hunting cases such as Sikyea v. The Queen,
1964 CanLII 62 (S.C.C.), [1964] S.C.R. 642 and R. v. George, 1966 CanLII 2 (S.C.C.), [1966] S.C.R. 267...

[78]

	

The Minister submits the issue of a "regulated" treaty right must be addressed. According to the
Minister, the Supreme Court of Canada in both Sparrow, supra, and R. v. Gladstone, 1996 CanLII 160 (S.C.C.),
[1996] 2 S.C.R. 723 concluded that regulation of First Nations' fishing did not amount to extinguishment because,
although the activity was regulated, it was, nonetheless permitted. In the Minister's view, the important distinction is
between that which was regulated but nonetheless permitted versus that which was not permitted.

[79]

	

The Minister urges that the limited privilege to hunt and trap within the Park be appropriately
characterized. In her view, the current hunting and trapping privileges enjoyed by some members of Mikisew is not
a regulated Treaty No. 8 right. Instead, there is a strict prohibition on hunting and trapping in relation to which there
is a limited exception which allows only a small definable group the privilege.

[80]

	

In my opinion, the case law does not support the Minister's distinction between a right that is
"regulated" and one that is "not permitted". In Gladstone, supra, the aboriginal right to sell herring was not
extinguished by extensive regulation that included, at various times, a complete prohibition on the trade.

[81]

	

In Sparrow, supra, at page 1092, the Court specifically rejected the view that regulation results in a
partial extinguishment. The Court held that the right, provided it had not been extinguished by a clear and plain
intention prior to 1982, could be considered to exist in its unregulated form. The word "existing" simply means to
exclude those rights validly extinguished prior to the Constitution Act, 1982.

Conclusion



[82]

	

The Crown's ability to declare that lands have been "taken up" for other purposes prior to the
constitutionalization of treaty rights in 1982 is limited by the principles of treaty interpretation. Going back to
Badger, supra, at paragraph 41, the Court held that "... any ambiguities or doubtful expressions in the wording of
the treaty or document must be resolved in favour of the Indians. A corollary to this principle is that any limitations
which restrict the rights of Indians under treaties must be narrowly construed..." Therefore, the conclusion that a
geographic limitation on the exercise of treaty rights (the "taking up" of land by the Crown) has been achieved,
must not be arrived at lightly.

[83]

	

I agree with the applicant's submissions that the treaty rights that existed in 1899 received constitutional
protection in 1982 as "existing treaty rights", subject only to the Crown's right to take up land and a consideration of
any evidence of a clear and plain intent to extinguish the rights prior to 1982. The Crown has failed to discharge the
onus to provide evidence of a "clear and plain intention" to extinguish the treaty rights. Accordingly, this
constitutional protection requires any infringement of these rights to be justified in accordance with the Sparrow
test.

[84]

	

As an aside, the respondent also advanced the following proposition in these proceedings: the road
approval itself amounts to a "taking up" of land by the Crown. Here, the Minister argues that the First Nations
people appreciated there would be encroachment on the lands, therefore, this "taking up" of the road corridor by the
Crown would not require justification according to the Sparrow analysis. The applicant responds that the "taking
up" of lands is not expressly authorized by the treaty - the treaty simply limits the exercise of treaty rights on the
land that is taken up. Therefore, in the applicant's view, the taking up of lands is an exercise of Crown authority,
subject to the Constitution, and must be justified according to the test in Sparrow.

[85]	The approach of the Crown forwarded here would render the 1982 constitutionalization of the treaty
rights meaningless. It is clear that post-1982, the Crown can not unilaterally defeat treaty rights. This position taken
by the Minister cannot be reconciled with the honour and integrity of the Crown as a fiduciary. Finch J. concluded
in Halfway River, supra, at paragraph 136 that it is "... unrealistic to regard the Crown's right to take up land as a
separate or independent right, rather than as a limitation or restriction on the Indians' right to hunt... ".

[86]

	

Whether the road approval is characterized as a "taking up" of land or as the imposition of a "shared
use", if it is found to constitute a prima facie infringement on the treaty rights of Mikisew, it will have to be
justified according to the Sparrow analysis.

2. Has there been a prima facie infringement of the treaty right?

[87]

	

The applicant submits there is a low threshold for establishing a prima facie infringement under the
Sparrow test. The applicant relies on the following statement by the Supreme Court of Canada in Gladstone, supra,
at page 810:

Although I agree with the analysis of the Chief Justice on this issue, I want to emphasize that the burden to
demonstrate that legislation infringes upon an existing aboriginal right, which is borne by the claimant, is fairly
low ... Therefore, the aboriginal right claimant does not even have to prove on the balance of probability that the
impugned legislation constitutes an infringement, and surely not that it "clearly impinges" upon the right, as the
Chief Justice seems to suggest. The only thing that the claimant must show is that, on its face, the legislation comes
into conflict with a recognized aboriginal right, either because of its object or its effects...

[88]

	

Mikisew submits the construction of the road constitutes a prima facie impact on the exercise of their
treaty rights. The applicant notes that all of Mikisew's reserve lands are situated close to WBNP and their Peace
Point reserve is located wholly within the Park. Peace Point serves as the east terminus of the proposed road.

[89]

	

The applicant submits the evidence of the proposed road's impact on Mikisew's rights is overwhelming.
When Parks Canada's witness, Josie Weninger, was asked during cross-examination about the potential impact of
the road on moose, the following exchange took place:



Q:

	

And specifically we don't know what impact the road is going to have on moose, as an example, correct?

A:

	

I would say that's correct. Without going down on the ground though, it's difficult to see what impact
there would be on moose.

Q:

	

So then, as an example, given that you don't know what the impact of the road is going to be on moose,
how is it that you're able to determine how somebody should be able to be compensated, as an example, for the loss
of moose arising from the construction of this road?

A:

	

We do have information on impact of road on moose. We know, for example, that you're not likely to find
a lot of hunting of moose on the road because the moose will avoid it.

Q: So then on the basis of that answer, at least in the area of at least with regard to moose specifically then,
it's been your experience in other areas of the Park that roads do in fact harass moose out of the areas where roads
are constructed, correct?

A:

	

I would say they avoid them. I'm not sure I would say it harasses them out because we do have other
incidents, as you're probably aware of, some hunting on roadway.

Q:

	

But roads, in effect, change the pattern of moose and other wildlife within the Park and that's been what
Parks Canada observed in the past with regards to other roads, correct?

A:

	

It is documented that roads do impact. I would be foolish if I said they didn't.

[Cross-examination of Josie Weninger, October l, 2001, page 13, line 10 to page 14, line 11, Application Record at
265-266]

[90] In response to this evidence of infringement, the Crown submits "the system of hunting permits within
the Park does not restrict a hunter to any particular territory". Therefore, in the Minister's view, a hunter with a valid
permit is free to hunt anywhere within the boundaries of the Park. In the event the road causes a change in the
movement patterns of moose, the Minister argues that such a change could be easily accommodated by the similar
movement of a hunter.

[91] The impact the road would have on the environment in the Park is set out in the affidavit of former park
warden, Jacques Saquet. Projected impacts include: fragmentation of wildlife habitat and disruption of migration
patterns, loss of vegetation, erosion of sandy soils, increased poaching because of facilitated access, increased
wildlife mortality due to vehicle collisions, increased risk to sensitive and unique karst landforms, and the
introduction of foreign invasive plant species.

[92] The applicant argues that any impact on the environment would have a corresponding impact on
Mikisew's rights to hunt and trap in the Park due to Mikisew's reliance on the stability of the wildlife and furbearer
populations. For example, the fisher is an economically important species for trappers in WBNP (Draft
Environmental Assessment Report, section 5.4.3.3). The fisher is a vulnerable species that thrives in undisturbed
wilderness; it makes up a significantly higher proportion of the furbearer catch inside the Park than it does outside
(Draft Environmental Assessment Report, Table 16). The Environmental Assessment was unable to predict the
impact of the road on the fisher populations or the populations of other important furbearers such as muskrat,
marten, wolverine and lynx. However, it did note that increases in trapping pressure, as would be expected with
increased access, have been found in the past to cause significant decreases in marten populations and a local
extinction of fishers (Draft Environmental Assessment Report 6.4.7.3.).

[93] In terms of wildlife, the analysis in the Environmental Assessment Report discloses a significant
potential impact on traditional hunting activities as well. Moose is the focus of much of the subsistence hunting in
the Park by the traditional users (Draft Environmental Assessment Report 5.4.3.6). The road will increase access
into previously isolated regions, which is likely to result in increased mortality of moose due to more intensive
hunting, poaching and predation. As a result of an increase in wolf occurrence along the right-of-way, moose,
drawn to roadways for preferred foraging opportunities, may fall prey to wolves more often.



	

[94]

	

The applicant also notes it is important to recognize that the impact of the road on hunting will be
increased by the prohibition on the use of firearms within 100 metres of either side of the centre line of the road, as
required by section 36(5) of the Wood Bufalo National Park Game Regulations. As a result of these Regulations,
hunting will be prohibited over approximately 23 square kilometres of land.

	

[95]

	

Based on the foregoing, Mikisew submits it has clearly established a prima facie impact on its treaty
rights triggering the Crown's obligation to justify that impact in accordance with the requirements set out in the
Sparrow test.

	

[96]

	

The Minister acknowledges that one of the risks associated with the proposed winter road is the
potential increase in unauthorized hunting. The Minister notes, however, that poaching is only anticipated during
those winter months when the road will be open and accessible. Mikisew's reply is that once the right-of-way is
cleared, access to all terrain vehicles will be facilitated throughout the year. This point is well taken.

	

[97]

	

Finally, while the Minister agrees with the applicant's submission that the road will cause a prohibition
of hunting over an area of approximately 23 square kilometres, the Crown urges that it must be considered in the
context of a Park which encompasses 44,807 square kilometres.

	

[98]

	

In my opinion, the applicant has demonstrated the following impacts on its right to trap and hunt in
WBNP:

i) a geographical limitation

Within the road corridor, Mikisew hunters will be prohibited by regulation from exercising their right to hunt. The
ability to carry on traditional hunting activities in proximity to the reserve lands is important to the exercise of the
hunting right. Further, trapping will also be disrupted. Many of the Mikisew traplines are located close to the
existing right-of-way, presumably for ease of access. In fact, the proposed route passes through Mikisew's
designated registered trapping area and passes within one kilometre of a Mikisew trapping cabin. To the extent that
traplines will have to be re-located, Mikisew's right to trap is clearly impacted.

ii) potential adverse economic consequences

First, the Draft Environmental Assessment Report states the road could potentially result in a diminuation in
quantity of "catch"for Mikisew; fewer furbearers will be caught in their traps. Second, the same report identifies a
potential change in the composition of the "catch"; the more lucrative or rare species of furbearers may decline in
population.

iii) potential cultural consequences

Subsistence hunting and trapping by traditional users of the Park's resources has been in decline for many years.
Opening up this remote wilderness to vehicle traffic could potentially exacerbate the challenges facing First Nations
struggling to maintain their culture. For example, if the moose population is adversely affected by increased
poaching or predation pressures caused by the road, Mikisew will be forced to change their hunting strategies. This
may simply be one more incentive to abandon a traditional lifestyle and turn to other modes of living. Further,
Mikisew argues that keeping the land around the reserve in its natural condition and maintaining their hunting and
trapping traditions is important to their ability to pass their skills on to the next generation of Mikisew.

The test forprima facieinfringement

	

[99]

	

The Minister proposes that even if the Court concludes there may be some evidence of an infringement,
to be consistent with the Sparrow principles outlined above, the evidence must be scrutinized by a further three part
test: (i) is the limitation reasonable; (ii) does it impose undue hardship; and (iii) does it deny the right holders the
preferred means of exercising their rights?



[100] The relevant passage from Sparrow, supra, at page 1112 reads:

To determine whether the fishing rights have been interfered with such as to constitute a prima facie infringement
of s. 35(1), certain questions must be asked. First, is the limitation unreasonable? Second, does the regulation
impose undue hardship? Third, does the regulation deny to the holders of the right their preferred means of
exercising that right? The onus of proving a prima facie infringement lies on the individual or group challenging the
legislation...

[101] The applicant's position is that the three considerations or questions listed in Sparrow do not constitute a
three-part test. In fact, strictly speaking none of them would have to be met in order to find a prima facie
infringement. The applicant cites from Sparrow, supra, at page 1111 as follows:

The first question to be asked is whether the legislation in question has the effect of interfering with an existing
aboriginal right. If it does have such an effect, it represents a prima facie infringement of s. 35(1)...

[102] From this, the applicant maintains it is clear that the Supreme Court of Canada did not intend to establish
a three-part test nor did they intend to require that all three elements named by the respondent be met. The applicant
argues that if the proposed road has the effect of interfering with their treaty rights to trap and hunt, then a prima
facie infringement is established and the inquiry goes no further. The applicant states that its interpretation gains
support from the following sentence in Sparrow, supra, at page 1112 which follows the discussion of the three
questions to be considered:

... In relation to the facts of this appeal, the regulation would be found to be a prima facie interference if it were
found to be an adverse restriction on the Musqueam exercise of their right to fish for food...

[103] The applicant interprets this comment as an indication that the Court in Sparrow did not intend to impose
a three-part test, but a list of considerations. In the applicant's view, the Court in Sparrow acknowledged that, in the
end, the question is simply "is there an adverse impact?"

[104] The Supreme Court of Canada in Gladstone, supra, at page 57 indicated that there is not a stringent three-
part test to be passed. Lamer C.J. writing for the majority, explained that the questions of reasonableness, undue
hardship and preferred means are merely factors to be taken into account. Infringement, in his analysis, is best
viewed as any real interference with or diminuation of the right. The applicant points to the decision in R. v.
Breaker,

	

reflex, [2001] 3 C.N.L.R. 213 (Alta P.C.), where Cioni J. held that the act of establishing a road
corridor was, in itself, a prima facie interference with the right to hunt within that area. McLachlin J. (as she then
was) clarified the test in R. v. Van der Peet, 1996 CanLII 216 (S.C.C.), [1996] 2 S.C.R. 507 at pages 656-657.
McLachlin J. was in dissent but her views on this point were not contested:

The test for prima facie infringement prescribed by Sparrow is "whether the legislation in question has the effect of
interfering with an existing aboriginal right" (p. 1111). If it has this effect, the prima facie infringement is made out.
Having set out this test, Dickson C.J. and La Forest J. supplement it by stating that the court should consider
whether the limit is unreasonable, whether it imposes undue hardship, and whether it denies to the holders of the
right their "preferred means of exercising that right" (p. 1112). These questions appear more relevant to the stage
two justification analysis than to determining the prima facie right; as the Chief Justice notes in Gladstone (at para.
43), they seem to contradict the primary assertion that a measure which has the effect of interfering with the
aboriginal right constitutes a prima facie violation. In any event, I agree with the Chief Justice that a negative
answer to the supplementary questions does not negate a prima facie infringement.

[105] It is clear the onus of proving a prima facie infringement lies with the applicant. In Sparrow, the Court
asks whether there would be an adverse impact on the exercise of the right. The Court then asks whether the
restriction "unnecessarily" infringes the exercise of the right. I agree that this part of the analysis seems to blur with
the justification branch of the Sparrow test. The Minister is correct that the Court in Sparrow mentioned the three
considerations as part of the analysis under the determination of a prima facie infringement, however, the case law
since Sparrow has not focussed on those factors. In my opinion, the applicant's position reflects recent judicial
interpretation (See for example Gladstone, supra, at page 757 and R v. Coté, 1996 CanLII 170 (S.C.C.), [1996] 3
S.C.R. 139 at page 186).



[106]

	

Accordingly, it is not necessary to consider the three questions explored by the Minister since I am
satisfied the applicant has made out an adverse impact on the exercise of its treaty rights. It is not appropriate, at this
stage, to consider whether the rights have been unnecessarily impacted. This issue is more properly addressed
within the justification analysis. In conclusion, I find the applicant has met the prima facie infringement branch of
the Sparrow test.

3. Can the infringement be justified?

[107]

	

Once a prima facie impact has been established, the onus shifts to the Crown to demonstrate that the
impact is justifiable. As noted in Sparrow, supra, at page 1121:

... If an infringement were found, the onus would shift to the Crown which would have to demonstrate that the
regulation is justifiable. To that end, the Crown would have to show that there is no underlying unconstitutional
objective such as shifting more of the resource to a user group that ranks below the Musqueam. Further, it would
have to show that the regulation sought to be imposed is required to accomplish the needed limitation...

[108]

	

Justification requires the Crown to meet a two-stage test. The infringement must be related to a
compelling and substantial government objective and it must be consistent with the Crown's role as a fiduciary.

a. Is there a compelling and substantial objective?

[109]

	

The Supreme Court of Canada in Sparrow, supra, at page 1113, held that the first consideration under the
justification analysis is whether or not there is a valid legislative objective at issue:

If a prima facie interference is found the analysis moves to the issue of justification. This is the test that addresses
the question of what constitutes legitimate regulation of a constitutional aboriginal right. The justification analysis
would proceed as follows. First, is there a valid legislative objective? Here the court would inquire into whether the
objective of Parliament in authorizing the department to enact regulations regarding fisheries is valid. The objective
of the department in setting out the particular regulations would also be scrutinized. An objective aimed at
preserving s.35 (1) rights by conserving and managing a natural resource, for example, would be valid. Also valid
would be objectives purporting to prevent the exercise of s.35(l) rights that would cause harm to the general
populace or to aboriginal peoples themselves, or other objectives found to be compelling and substantial.

[110]

	

Mikisew submits that when, as in this case, it is the decision of a government official as opposed to the
enactment of legislation that is at issue, the pertinent question to ask is whether there is a valid and substantial
objective supporting the decision. Here, the applicant argues, the question is: "Was there a compelling and
substantial objective behind the approval of the construction of the road to the detriment of Mikisew's treaty rights,
or can the objective be met elsewhere?"

[111]

	

The applicant argues the evidence makes it obvious that the objective behind authorizing the construction
of the road was mere convenience, to facilitate travel between the communities in and around the Park. The
applicant submits the objective was not related to safety, emergency, economic or other important public purposes.
Indeed, the applicant argues that by Parks Canada's own acknowledgment the road was not considered to be for
park purposes. Such an objective is not, in Mikisew's submission, sufficiently compelling and substantial to justify
the infringement of constitutionally protected treaty rights.

[112]

	

The Minister relies on the document produced by Parks Canada in announcing their decision to support
their assertion of a valid legislative objective:

... Neither the former, nor the revised National Parks Act, provide any specific guidance for winter snow roads as
part of a regional transportation and community access system. Also, Parks Canada does not have a general nor a
specific policy applicable to the reopening of a former winter snow road in Wood Buffalo National Park. This is not
an unusual situation as national policy guidelines and regulatory statutes seldom are formed to deal with
circumstances unique to a specific location. Winter snow roads are a long-standing and wide-spread method of
access in large areas of northern Canada, including in the vicinity of Wood Buffalo National Park. Parks Canada
has a recognized responsibility to consider traditional and historic patterns of travel, regional transportation and



social construct in relation to its national parks, particularly in remote and sparsely populated territory.
Consequently it is concluded that although the proposed winter snow road is not needed for operational Parks
purposes, it is acceptable to consider reopening this winter snow road for the social and transportation needs of local
residents, subject to acceptable potential adverse environmental effects.

[affidavit of Josie Weninger, Exhibit "E" at page 3, Minister's emphasis)]

[113]

	

The Minister also relies on the evidence of Richard Power, Project Coordinator for Thebacha. In his view,
WBNP creates a geographic barrier that isolates the surrounding communities. The Minister submits there is little
opportunity for local residents to visit with friends and family in the winter months due to the lack of access through
the Park. The Minister argues it was with the objective of connecting these isolated First Nations that it approved
the construction of the winter road.

[114]

	

Further, the Minister submits the winter road is important for the individuals who reside in Fort Smith,
including members of Salt River First Nation, Smith's Landing First Nation, Little Red River Cree First Nation and
the Fort Smith Metis Council. It will allow them to access important services and maintain social and family
networks.

[115]

	

I accept the Minister's assertion that the winter road proposal was adopted, not for mere convenience
purposes, but to fulfill the legislative objective of meeting regional transportation needs. However, I am persuaded
by the applicant's argument that this purpose is not sufficiently "compelling and substantial" to justify the
infringement of constitutionally protected treaty rights. For example, the objective is not aimed at safe-guarding s.
35(1) rights by conserving or managing a natural resource as noted in Sparrow to be a valid legislative objective. It
is not aimed at preventing harm to the local population or to aboriginal peoples themselves. McLachlin J. in Van der
Peet calls these "compelling objectives, relating to the fundamental conditions of the responsible exercise of the
right".

[116]

	

McLachlin J. in her dissenting judgment in Van der Peet, expresses strong disagreement with the holding
of the Chief Justice in Gladstone, supra, on the issue of the justification test. In a principled analysis, she notes that
the Chief Justice interpreted the first requirement of the Sparrow test for justification, a compelling and substantial
objective, as one that could be met by any goal intending to further the good of the community as a whole, taking
into account aboriginal and non-aboriginal interests. The objectives of actions that infringe constitutionally
protected rights, in her view, must be ones that preserve the "civilised exercise of the right". Allowable limitations
would not negate the right, but limit its exercise. She continues at page 661:

... The extension of the concept of compelling objective to matters like economic and regional fairness and the
interests of non-aboriginal fishers, by contrast, would negate the very aboriginal right to fish itself, on the ground
that this is required for the reconciliation of aboriginal rights and other interests and the consequent good of the
community as a whole. This is not limitation required for the responsible exercise of the right, but rather limitation
on the basis of the economic demands of non-aboriginals. It is limitation of a different order than the conservation,
harm prevention type of limitation sanctioned in Sparrow.

[117]

	

In Delgamuukw v. British Columbia, 1997 CanLII 302 (S.C.C.), [1998] 1 C.N.L.R. 14, a year later,
however, the majority at paragraph 161 commented that:

... legitimate government objectives also include "the pursuit of economic and regional fairness" and "the
recognition of the historical reliance upon, and participation in, the fishery by non-aboriginal groups" (para 75). By
contrast, measures enacted for relatively unimportant reasons, such as sport fishing without a significant economic
component (Adams, supra) would fail this aspect of the test of justification.

[118] In my view, the majority judgments in Gladstone and Delgamuukw have had the effect of weakening the
justification test as set out in Sparrow. The Court in Sparrow held that general public interest objectives would be
insufficient to meet the test but did not articulate which government objectives would prove to be compelling and



substantial. Subsequent judicial interpretation, as described above, has allowed public interest objectives to creep
into the analysis.

[119]

	

The Supreme Court of Canada in R. v. Adams, 1996 CanLII 169 (S.C.C.), [1996] 4 C.N.L.R. 1 at pages 22
-23 commented on the issue of defining compelling and substantial objectives:

As with limitations of the rights enshrined in the Charter, limits on the Aboriginal rights protected by s. 35(1) must
be informed by the same purposes which underlie the decision to entrench those rights in the Constitution to be
justifiable: Gladstone, supra, at para. 71. Those purposes are the recognition of the prior occupation of North
America by Aboriginal peoples, and the reconciliation of prior occupation by aboriginal peoples with the assertion
of Crown sovereignty: Van der Peet, at para. 39, Gladstone, at para. 72. Measures which are aimed at conservation
clearly accord with both these purposes, and can therefore serve to limit aboriginal rights, as occurred in Sparrow.

I have some difficulty in accepting, in the circumstances of this case, that the enhancement of sports fishing per se
is a compelling and substantial objective for the purposes of s. 35(1). While sports fishing is an important economic
activity in some parts of the country, in this instance, there is no evidence that the sports fishing that this scheme
sought to promote had a meaningful economic dimension to it. On its own, without this sort of evidence, the
enhancement of sports fishing accords with neither of the purposes underlying the protection of Aboriginal rights,
and cannot justify the infringement of those rights. It is not aimed at the recognition of distinct Aboriginal cultures.
Nor is it aimed at the reconciliation of Aboriginal societies with the rest of Canadian society, since sports fishing,
without evidence of a meaningful economic dimension, is not "of such overwhelming importance to Canadian
society as a whole" (Gladstone, at para. 74) to warrant the limitation of aboriginal rights.

[Emphasis added]

[120]

	

While in Adams the Court found that the promotion of sport fishing, on the facts of the case, did not
constitute a compelling and substantial objective, they did leave the door open for an economic rationale for
justification. Further, Lamer C.J. returned to the notion of "reconciliation", a theme running through the cases from
Gladstone toDelgamuukw. In Lamer C.J.'s view, attention must be drawn to the fact that "... Aboriginal societies
exist within, and are a part of, a broader social, political and economic community..." (Gladstone at page 97). This
concept of reconciliation was elevated in these cases to one of the central purposes of s. 35(1). However, the
Supreme Court of Canada's recent decision in Marshall, supra, may signal an end to the "reconciliation" approach.

[121] Writing for the majority in Marshall, Binnie J.'s approach to s. 35(1) focusses on upholding the honour of
the Crown. The decision makes no mention of "reconciliation" as a purpose underlying s. 35(1). The focus is not on
accommodating economic and non-native interests with aboriginal rights, but on the obligations and responsibility
of the Crown toward First Nations.

[122]

	

Having regard to Binnie J.'s approach in Marshall and considering the direction in Adams to judge an
objective by asking whether it is "informed by the same purposes" as the provision which provides constitutional
protection for the rights, I find that an enhanced regional transportation network for the communities surrounding
the Park is not a compelling and substantial objective. Allowing the social and economic interests of other
communities to justify diminishing Mikisew's right to trap and hunt cannot be said to be in recognition of the prior
occupation of this land by Mikisew.

[123] However, in the event that I am wrong and the objective of meeting regional transportation needs does
constitute a compelling and substantial objective, I will proceed with the Sparrow analysis to determine whether
this legislative objective can be justified in its infringement of a treaty right.

b. Were the Crown's actions consistent with its fiduciary duty toward aboriginal people?

[124]

	

Once a valid objective is found, an infringement can only be justified if it is consistent with the fiduciary
relationship existing between the Crown and the First Nation. The Court in Sparrow explained the second part of
the test as follows:



If a valid legislative objective is found, the analysis proceeds to the second part of the justification issue. Here, we
refer back to the guiding interpretive principle derived from Taylor and Williams and Guerin, supra. That is, the
honour of the Crown is at stake in dealings with aboriginal peoples. The special trust relationship and the
responsibility of the government vis-à-vis aboriginals must be the first consideration in determining whether the
legislation or action in question can be justified.

(Sparrow, supra, at page 1114)

[125]

	

The applicant submits the Minister's authorization of the road was not carried out in a manner that
demonstrated any regard for Mikisew's treaty rights. Accordingly, it constitutes a breach of the fiduciary duty owing
to a First Nation by the Crown.

[126]

	

The Court in Sparrow set out further questions to be addressed in assessing whether or not the Crown's
actions were consistent with its fiduciary duty owing to First Nations. Depending on the circumstances of the
inquiry, these questions include: whether the treaty right has been given adequate priority in relation to other rights;
whether there has been as little infringement as possible in order to effect the desired result; whether, in a situation
of expropriation, fair compensation is available; and whether the First Nation in question has been consulted.

[127]

	

How each of these considerations fits into the scheme of the Sparrow analysis is somewhat unsettled.
Lamer C.J. in Delgamuukw, supra, remarked as follows at page 76:

The second part of the test of justification requires an assessment of whether the infringement is consistent with the
special fiduciary relationship between the Crown and Aboriginal peoples. What has become clear is that the
requirements of the fiduciary duty are a function of the "legal and factual context" of each appeal (Gladstone,
supra, at para. 56). Sparrow and Gladstone, for example, interpreted and applied the fiduciary duty in terms of the
idea of priority. The theory underlying that principle is that the fiduciary relationship between the Crown and
Aboriginal peoples demands that Aboriginal interests be placed first. However, the fiduciary duty does not demand
that Aboriginal rights always be given priority. As was said in Sparrow, supra, at pp. 1114-15 [S.C.R.; page 184
C.N.L.R.]:

The nature of the constitutional protection afforded by s. 35(1) in this context demands that there be a link between
the question of justification and the allocation of priorities in the fishery. [Emphasis added.]

Other contexts permit, and may even require, that the fiduciary duty be articulated in other ways (at p. 1119 [S.C.R.;
p. 187 C.N.L.R.]):

Within the analysis of justification, there are further questions to be addressed, depending on the circumstances of
the inquiry. These include the questions of whether there has been as little infringement as possible in order to
effect the desired result; whether, in a situation of expropriation, fair compensation is available; and, whether the
aboriginal group in question has been consulted with respect to the conservation measures being implemented.

Sparrowdid not explain when the different articulations of the fiduciary duty should be used. Below, I suggest that
the choice between them will in large part be a function of the nature of the Aboriginal right at issue.

[128]

	

Having regard to the factual context of the case before me, the analysis in this section will focus on the
adequacy of the Minister's consultation with Mikisew. It is also necessary to touch on the issues of priority, minimal
infringement and compensation. In exploring each of these issues, the central focus of the analysis is whether the
actions of the Crown are consistent with its role as a fiduciary.

(i) Has the aboriginal group in question been meaningfully consulted by the Crown?

[129] The applicant submits that in authorizing the construction of the road without adequate consultation with
Mikisew as required by s. 35(l) of the Constitution Act, 1982, the Minister has failed to meet the duties imposed on
her. Accordingly, her decision is not justified.



[130]

	

First Nations consultation has been a necessary ingredient in the justification analysis since Sparrow. Both
parties rely on the statements of Lamer C.J. in Delgamuukw, supra, at page 79 for articulation of the duty to
consult:

There is always a duty of consultation. Whether the Aboriginal group has been consulted is relevant to determining
whether the infringement of Aboriginal title is justified, in the same way that the Crown's failure to consult an
Aboriginal group with respect to the terms by which reserve land is leased may breach its fiduciary duty at common
law: Guerin. The nature and scope of the duty of consultation will vary with the circumstances. In occasional cases,
when the breach is less serious or relatively minor, it will be no more than a duty to discuss important decisions that
will be taken with respect to lands held pursuant to Aboriginal title. Of course, even in these rare cases when the
minimum acceptable standard is consultation, this consultation must be in good faith and with the intention of
substantially addressing the concerns of the Aboriginal peoples whose lands are at issue. In most cases, it will be
significantly deeper than mere consultation. Some case may even require the full consent of an Aboriginal nation,
particularly when provinces enact hunting and fishing regulations in relation to Aboriginal lands.

[Emphasis added]

[131]

	

Mikisew points to the B.C. Court of Appeal decision in Halfway River, supra, at page 44, where the
Crown's fiduciary obligation to consult with First Nations prior to making decisions that impact treaty rights was
also at issue. The Court affirmed the obligation to consult, and elaborated on its content as follows:

... The fact that adequate notice of an intended decision may have been given, does not mean that the requirement
for adequate consultation has also been met. The Crown's duty to consult imposes on it a positive obligation to
reasonably ensure that Aboriginal peoples are provided with all necessary information in a timely way so that they
have an opportunity to express their interests and concerns, and to ensure that their representations are seriously
considered and, wherever possible, demonstrably integrated into the proposed plan of action.(Citations omitted)

[Emphasis added]

[132]

	

The applicant further submits the Crown's fiduciary obligation to consult with First Nations was affirmed
in the case of R. v. Noel, [1999] 4 C.N.L.R. 78 in which the Court considered the Territorial government's
establishment of a hunting corridor. The applicant submits that the Court held that, even under time constraints, the
Territorial government was not entitled to overlook the rights of First Nations. The Court concluded, at page 95,
that the government had to take First Nations' constitutional rights seriously and conduct proper consultation:

... Consultation must require the government to carry out meaningful and reasonable discussions with the
representatives of Aboriginal people involved. The fact that the time frame for action was short does not justify the
government to push forward with the proposed regulation without proper consultation.

[133]

	

In the case of Nunavik Inuit v. Canada (Minister of Canadian Heritage), 1998 CanLII 9086 (F.C.), [1998]
4 C.N.L.R. 68, the Federal Court of Canada Trial Division held that the Governments of Canada, Newfoundland
and Labrador, could not proceed with the establishment of a national park in territory which is subject to a
comprehensive land claim until "adequate, meaningful consultations" with the Inuit had been carried out. The
applicant notes that even though the Court found the establishment of the national park would only minimally
impact the Inuit's rights and use of the land, it nevertheless held that the Crown had a duty to carry out meaningful
consultation with the Inuit. Richard A.C.J. (as he then was) stated as follows at pages 98-99:

The fiduciary relationship between the Crown and Aboriginal peoples may be satisfied by the involvement of
Aboriginal peoples in decisions taken with respect to their lands. There is always a duty of consultation. Whether
the Aboriginal group has been consulted is relevant to determining whether the infringement of Aboriginal rights is
justified.

The nature and scope of the duty will vary with the circumstances. Even where the minimum acceptable standard is
consultation, this consultation must be in good faith, and with the intention of substantially addressing the concerns
of the Aboriginal peoples whose rights and lands are at issue.



Any negotiations should also include other Aboriginal nations which have a stake in the territory claimed. The
Crown is under a moral, if not a legal, duty to enter into and conduct these negotiations in good faith.

[134] Mikisew argues that "unilateral actions" that infringe upon treaty rights reflect adversely on the honour of
the Crown. In the applicant's view, the Crown cannot be seen to have acted honourably as a fiduciary toward its
beneficiaries in the exercise of its discretionary powers because it did not consult with Mikisew prior to making a
decision which constituted a prima facie impact on their treaty rights.

[135] Mikisew submits the Minister failed to fulfill the Crown's fiduciary obligation to consult with them in
good faith and with the intention of substantially addressing their concerns. They argue any consultation that took
place falls far short of the nature and level required by the Constitution.

[136] The Minister relies on the decision of Liidlii Kue First Nation v. The Attorney General of Canada, [2000]
F.C.J. No. 1176 (Q.L.). Here, Reed J. considered the content of the duty to consult and commented at paragraph 62:
"Another factor relevant to the nature and scope of the required consultation will be the nature of the prospective
infringement".

[137] The Minister also refers to Halfway River, supra, where Finch J. offered a survey of the existing case law
at paragraph 160:

The Crown's duty to consult imposes on it a positive obligation to reasonably ensure that Aboriginal peoples are
provided with all necessary information in a timely way so that they have an opportunity to express their interests
and concerns, and to ensure that their representations are seriously considered and, wherever possible, demonstrably
integrated into the proposed plan of action. (Citations omitted)

There is a reciprocal duty on Aboriginal peoples to express their interests and concerns once they have had an
opportunity to consider the information provided by the Crown, and to consult in good faith by whatever means are
available to them. They cannot frustrate the consultation process by refusing to meet or participate, or by imposing
unreasonable conditions. (Citations omitted).

[138] Therefore, the Minister's position is that since the content of the duty to consult is largely based on the
extent of the infringement of the right, and the infringement in this case can be characterized as minimal, then the
duty to consult in this case is a low one.

Evidence of Consultation

[139] The applicant submits the failure of the Minister to consult Mikisew in the decision-making process
speaks for itself. The communications between Parks Canada, Thebacha and Mikisew concerning the road initiative
are set out below. Since the issue of adequate consultation is critical to this application, I have drawn at length from
the evidence presented regarding consultation:

Chronology of Communications

Summer

	

Mikisew was approached by Thebacha and was informed of their desire to construct a winter road
1999

	

from Peace Point to Garden River. The proposed road would cross a 0.8 km long section of Mikisew's
Peace Point Reserve at the east end to connect with the existing park loop road. Thebacha asked
Mikisew to support the road. Mikisew advised that it would have to explore the proposal in detail and
consider whether the road would be in their membership's best interests.

January 19, Parks Canada e-mailed Chief Poitras and provided him with a copy of the Terms of Reference for the
2000

	

environmental assessment. Chief Poitras was also advised at this time of the timelines relating to the
assessment and the subsequent public review period.



July 20,

	

A meeting was held between Josie Weninger and Chief Poitras at which Parks Canada provided the
2000

	

Chief with more information regarding the status of the proposed road project.

July 25,

	

An Open House was held by Parks Canada at Fort Chipewyan. Two Mikisew trappers attended.
2000

August 2000Chief Poitras was provided with copies of the Environmental Assessment Report.

August 3, A meeting was held between Josie Weninger and Chief Poitras at which Parks Canada gave Chief
2000

	

Poitras an update on the status of the road proposal.

August 16, A letter was sent to Richard Power of Thebacha by Lawrence Vermillion, a Mikisew trapper, with a
2000

	

copy to Josie Weninger. The letter outlined the concerns of seven Mikisew trappers who trap in the
area of the proposed road. Among the concerns raised were impacts on the furbearers, increased
vandalism and poaching, and possible compensation.

October 10, Mikisew informed Josie Weninger by letter that it did not consent to the construction of the road
2000

	

through its Peace Point Reserve for a number of reasons. In particular, Mikisew raised concerns about
unresolved issues surrounding its role in the management of the Park, which was the subject of
litigation, and identified the concerns of Mikisew trappers and their commitment to conservation of
park lands.

January 19, Chief George Poitras was making a trip to Fort Smith and planned a meeting with Josie Weninger. Ms.
2001

	

Weninger took ill and Chief and Council met with Senior Policy Advisor Don Aubrey instead. They
discussed a number of issues at the meeting, but most significantly Mikisew learned that Parks Canada
and Thebacha had been engaged in ongoing discussions concerning the road initiative, and that the
road was very near approval. Chief Poitras asked Don Aubrey to have Ms. Weninger call him
immediately upon her return to work to discuss the decision-making process and specifically, to
discuss Mikisew's exclusion from it.

January 25, Chief Poitras spoke with Richard Power. Mr. Power denied having knowledge of Mikisew's concerns
2001

	

with the road, as set out in the letter of October 10, 2000, and asked that Mikisew forward him a copy.
Mr. Power advised the Chief that Parks Canada had led Thebacha to believe that Mikisew had no
objection to the road going through the reserve, and that he had just been informed for the first time by
Tom Lee, CEO of Parks Canada, that Mikisew did not support the road. He also advised the Chief that
Lee told him Thebacha had to work things out with Mikisew before Parks Canada would approve the
road.

January 29, Mikisew Chief and Council met with Thebacha representatives. Thebacha sought Mikisew's support,
2001 but Chief and Council explained they were extremely frustrated by the manner in which Parks Canada

had been handling the process. Chief and Council circulated a letter they had just sent to Sheila Copps,
Minister of Canadian Heritage, and told the Thebacha representatives they would have to wait to hear
from the Minister with regard to their concerns before they could give Thebacha an answer. Thebacha
also committed to lobby their MLA and MP to impress on the Minister the urgency of meeting with
Mikisew on the road initiative.

January 29, Mikisew sent the letter to Minister Copps expressing their concerns with the proposed road through the
2001

	

Peace Point Reserve and with Parks Canada's failure to consult with Mikisew. As Mikisew had been
informed that construction was to commence almost immediately, it invited Minister Copps, Minister
of Indian Affairs Robert Nault and CEO Tom Lee of Parks Canada to meet with Mikisew over the next
week to discuss Mikisew's concerns, emphasizing the urgency of the situation.



February 2, Chief Poitras spoke to Josie Weninger. She advised him that Thebacha was working on a proposal for
2001

	

an alternative route. The parties defer as to the content of the discussion. The Minister submits that
traplines were discussed. Mikisew submits that Chief Poitras asked to be involved in any deliberations
on an alternative route, but Ms. Weninger was very vague with regard to what the route was and where
the process was going from there.

February 5, Chief Poitras contacted Richard Power and informed him that Mikisew was still waiting to hear from
2001

	

the Minister, and its position on the road had not changed. Chief Poitras confirmed the conversation in
a letter dated February 5, 2001.

February 5, Chief Poitras also spoke with Josie Weninger and again asked her about the alternative route. She
2001

	

advised him that they were still looking at two possible routes and also notified him about her research
into ex gratia payments to individual trappers.

February 5, Chief Poitras met with the Peace Point trappers. They advised him that they had also expressed their
2001

	

concerns to Josie Weninger. They had told her that they were greatly concerned about the impact the
road would have on their traplines, and that offering compensation did not solve the issue because
once the nature of the land was changed, the damage could not be undone.

February 9, Mikisew received a standard-form response letter from the Minister's office stating that its
2001

	

correspondence "will be given every consideration".

March 2001 Parks Canada and Westworth Associates Environmental Ltd. completed the field inspection and
biophysical resource assessment on the realignment. Mikisew was never informed that the route for the
realignment had been chosen or consulted by Westworth in relation to these assessments.

March/April Chief Poitras spoke on the telephone several times with Josie Weninger and Gaby Fortin, Director
2001

	

General West of Parks Canada, attempting to arrange a meeting with Parks Canada to address
Mikisew's concerns. It was extremely difficult to get a meeting arranged, for both parties, and a
number of phone calls went back and forth.

April 27,

	

Chief Poitras finally met with Gaby Fortin from Parks Canada in Calgary. At that meeting the Chief
2001

	

learned the route of the realignment, discovering that the realignment would track the Peace Point
Reserve by extending 10 metres from the Reserve boundary for 2.5 kilometres before joining the Park
Loop Road north of the Reserve. The Chief asked that someone meet with Mikisew's Council to make
a full presentation on the realignment, and was informed that it could not be done until after the formal
announcement of the approval. The Chief strongly disagreed and was promised that a presentation
would take place in Mikisew's Council Chambers on May 2, 2001. Chief Poitras attested that Parks
Canada made it very clear him that the decision had already been made to approve the realignment.

April 30,

	

In response, Gaby Fortin of Parks Canada sent Mikisew a letter apologizing for excluding Mikisew
2001

	

from the consultation process. The letter stated in part: "I apologize to you and your people for the way
in which the consultation process unfolded concerning the proposed winter road and any resulting
negative public perception of the MCFN. It was never Parks Canada's intention to exclude you from
the process nor to place the MCFN in a negative light in the community."

May 2, 2001 A meeting was held between Josie Weninger, Gaby Fortin, Mikisew Chief and Council. They
discussed Mikisew's January 2001 letter to Minister Copps setting out Mikisew's concerns, and Chief
and Council emphasized Mikisew's dissatisfaction with being excluded from the road proposal
process.



May 17,

	

Mikisew sent Minister Copps another letter informing her of its concerns with the realignment.
2001

	

Mikisew expressed their disappointment and concern over Parks Canada's failure to consult,
particularly in light of the fact that Parks Canada was aware, at least as of October 2000, that Mikisew
had substantial concerns with regard to the proposed road.

May 25,

	

A News Release was posted to the Parks Canada website announcing the approval of the winter road.
2001

May 25,

	

The CEO of Parks Canada, Tom Lee, issued a message to all staff announcing the approval of the road
2001

	

and indicating that Parks Canada would not consider an all-weather road proposal.

May 25,

	

Gaby Fortin called Chief Poitras to inform him of the decision.
2001

May 25,

	

Tom Lee sent a letter to Chief Poitras as a formal response to the May 17, 2001 letter to Minister
2001

	

Copps. The letter indicated that Parks Canada recognized that the consultation process had not been
adequately conducted, but pointed out that there had been meetings and discussions between Mikisew
and Parks Canada.

[140] I will explore several issues raised by this evidence in the course of characterizing the extent of
consultation that occurred in this case.

Public consultation versus "First Nations" consultation

[141] Many of the communications relied on by the Minister to demonstrate their consultation efforts are
instances of Mikisew being provided with standard information on the proposed road, prior to Mikisew formally
notifying Parks Canada of their specific concerns with the road. This communication was of the same form and
substance as the communication being distributed to all interested stakeholders. In my view, taken alone, it does not
constitute First Nations consultation as required by s. 35(1) of the Constitution Act, 1982.

[142] For example, the Minister stresses that Parks Canada provided Mikisew with the Terms of Reference for
the environmental assessment on January 19, 2000. Also, Mikisew was advised of the open house sessions which
took place over the summer of 2000. The Minister argues that the first formal response from Mikisew did not come
until October 10, 2000, some two months after the public comment period had lapsed.

[143] Mikisew maintains that the reason for the delay in submitting its position to Parks Canada was to allow
the First Nation to go through a diligence process of identifying concerns and issues. Chief Poitras also explained
that the Mikisew did not formally participate in the open houses, because, as he stated, "... an open house is not a
forum for us to be consulted adequately" (cross-examination, on affidavit of Chief Poitras, page 14, lines 22-23).
Mikisew asserts that the infringement of their constitutionally protected treaty rights is a matter that cannot be
adequately addressed at public forums meant to engage all stakeholders.

[144] The Minister maintains that Mikisew did not communicate its concerns about the forum for consultation
to Parks Canada. Therefore, the Minister argues that Mikisew cannot be heard to complain about the process of
consultation in the face of its failure to participate in the open house process, its failure to advise Parks Canada
about their concerns with the open house process, and its refusal to cooperate in the process because of on-going
litigation. In essence, the Minister's submissions express the sentiment that it was up to Mikisew to avail itself of
the consultation process and if they failed to do so, except on their own terms, then the Minister is relieved of her
duty to consult.

The failure of Parks Canada to respond to the October 10, 2000 letter



[145]

	

The applicant submits that Ms. Weninger's account of Parks Canada communications with Mikisew
glosses over the fact that almost four months passed between Mikisew's October 10, 2000 notification of their
concerns and the actual meeting taking place where the matter was discussed with Mikisew. In the interim, the
applicant complains that Parks Canada continued to work towards the approval of the road, essentially ignoring
Mikisew's concerns. Specifically, Mikisew never received a response to its October 10, 200 letter and was shocked
to learn almost four months later that the project had been proceeding as planned and was nearing approval. In cross
-examination, Ms. Weninger confirms this version of events and states that Parks Canada's failure to respond to the
letter was "not good communication"(cross-examination on affidavit of Josie Weninger, page 19 at line 15).

[146]

	

The applicant also maintains that Parks Canada had received information about the concerns of Mikisew
trappers in the August 16, 2000 letter from Lawrence Vermillion. This letter detailed the specific issues with the
proposed road that were most pertinent to the trappers. While the October 10, 2000 letter from Mikisew did not
provide extensive details regarding the specific concerns of the trappers, it must be viewed in light of the fact that
Mikisew's communication was based on its understanding that Parks Canada was already aware of the reasons for
the trappers' objection to the road.

[147]

	

The applicant submits the most telling evidence of Parks Canada's poor handling of the consultation
process is the correspondence of April 30, 2001 to Mikisew from Gaby Fortin and of May 25, 2001 to Mikisew
from Tom Lee. In the applicant's view, both Crown officials clearly admitted the Crown's failure to properly
consult with Mikisew. The letters note that it was "never Parks Canada's intent to exclude you from the process",
and "Parks Canada recognizes that the consultation process did not unfold in the early stages in the way it was
intended to" (affidavit of Chief George Poitras, Exhibits "N" and "P").

[148]

	

The Minister disputes that the April 30, 2001 letter from Gaby Fortin represents an acknowledgment by
Parks Canada of the Crown's failure to consult. The Minister notes that when Chief Poitras was communicating
Mikisew's surprise and concern over being notified at the "eleventh hour" that the road was near approval, he told
Mr. Fortin that Mikisew was being "perceived as a bad guy" for stalling the approval process. The Minister submits
that the letter should be construed as an apology for the way the consultation unfolded, in that it resulted in a
negative public perception of the Mikisew, but not as an apology for the failure to consult.

[149]

	

The applicant disputes Tom Lee's statement in his May 25, 2001 letter, that the recent meeting occurred
"at the request of Parks Canada to ensure the views of the Mikisew Cree First Nation were heard prior to any
decision being made". The applicant submits this statement is simply incorrect. The applicant's position is that the
meeting held on May 2, 2001 came about only due to the persistent demands of Mikisew. Further, the applicant
submits that Mikisew was clearly informed at that meeting that the decision to approve the road had already been
made.

[150]

	

The applicant submits that the discussions and meetings referred to by Mr. Lee do not constitute adequate
consultation. The applicant admits that the discussions with Ms. Weninger may have involved discussions about the
proposed road, but argues that she was always vague on the realignment. Furthermore, the applicant submits that
when Mikisew eventually did meet with Parks Canada, the decision to approve the realignment had already been
made.

Defining the duty of "First Nations consultation"

[151]

	

The cases raised by the parties reveal a tension in the law. The Court in Nunavik Inuit, supra, held that
even where the standard for consultation is minimal, the consultation must be conducted in good faith, and with the
intention of substantially addressing the concerns of the First Nation. The Court characterizes the duty as a "moral,
if not a legal duty". On the other hand, the Minister points to Halfway River, supra, which emphasizes the
reciprocal duty on the First Nation to participate, and to not frustrate the consultation process.

[152] At the core of this dispute are conflicting perceptions of the status of the applicant. Mikisew, asserting
treaty rights, argues that "First Nations consultation" must be separate and distinct from the processes offered to
other stakeholders. This is the justification offered for their lack of participation in open houses and public comment



periods. The Minister and Thebacha, on the other hand, take the position that Mikisew is but one of many
stakeholders in this community.

[153] The applicant has asserted interference with a constitutionally protected right. At the very least, Mikisew
is entitled to a distinct process if not a more extensive one. This finding would justify Mikisew's failure to adhere to
the Minister's timelines for public participation. Mikisew, in my opinion, has not frustrated a "First Nations
consultation" process at all. Instead, they have refused to accede to the Minister's expectation that a public
consultation process is sufficient to discharge her constitutional duty towards them.

[154] The jurisprudence makes it clear that the consultation must be undertaken with the genuine intention of
substantially addressing First Nation concerns. In the present case, at the very least, this would have entailed a
response to Mikisew's October 10, 2000 letter, and a meeting with them to ensure that their concerns were
addressed early in the planning stages of the project. At the meetings that were finally held between Parks Canada
and Mikisew, a decision had essentially been made, therefore, the meeting could not have been conducted with the
genuine intention of allowing Mikisew's concerns to be integrated with the proposal.

[155] It should be noted that the argument made by the Minister, to the effect that the Mikisew were afforded
the same procedural rights as all other stakeholders, effectively impugns the Minister's decision under the "adequate
priority" branch of the justification analysis. If Mikisew can be attacked for not having participated in a public
forum process in order to secure their rights, it is clear that the Minister did not accord those rights priority over
those of other users, as would be expected given their constitutional status under s. 35(1). This will be explored in
more detail in the next section.

[156] Thebacha noted in argument that interviews were conducted with some of Mikisew's members during the
environmental assessment process. It should be stressed that any consultation undertaken by Thebacha does not
relieve the Minister of her duties under s. 35(1). The Crown, as a fiduciary, owes Mikisew a duty to consult. This
duty cannot be delegated to interested third parties.

[157] In conclusion, it is not consistent with the honour of the Crown, in its capacity as fiduciary, for it to fail to
consult with a First Nation prior to making a decision that infringes on constitutionally protected treaty rights. In the
justification stage of the Sparrow analysis, the onus of proof is on the Crown. The Mikisew do not bear the burden
of proving that the Crown did not adequately consult with them. It is for the Crown to demonstrate that they did
provide a meaningful First Nations consultation. The Minister has not met this burden.

(ii)

	

Has the treaty right been given adequate priority in relation to other rights?

[158] The Court in Sparrow, supra, at pages 1115-1116, assigned first priority to conservation purposes, second
priority to treaty and aboriginal rights, third priority to economic interests and fourth priority to recreational
interests. Mikisew submits this framework applies to the claims of any user groups with competing claims.

[159] The applicant relies on Breaker, supra, in which the Alberta Provincial Court applied the Sparrow test to
the Crown's establishment of a road corridor wildlife sanctuary. The Court ruled that the road corridor was
established in violation of s. 35(1) of the Constitution Act, 1982. With respect to First Nations priority, Cioni J.
noted as follows at page 279:

As well, Governmental policies that encourage or create competition for the numbers of animals in the Highwood,
such as sport hunting and cattle grazing without consideration to First Nations priority and allocation, and a
balancing thereof with societal common law rights, as referred to in Gladstone are, in my view, constitutionally
impermissible.

[160] The applicant submits the Minister, by approving the construction of the road, has assigned the interests
of one user group, the residents of local communities, priority over the interests of another user group, Mikisew
hunters and trappers with constitutionally protected rights. The applicant objects to the fact that convenience of



travel and other societal factors have been given priority over the exercise of constitutionally protected treaty rights.
In the applicant's view, this is an exact reversal of the assignment of priority mandated by Sparrow.

[161] Characterizing this case as one that pits the interests of a First Nation against those of local residents may
be an over-simplification. To be sure, there are First Nations' interests represented both among the supporters and
the opponents of this project. However, the applicant does raise an important distinction. The road approval has
placed the economic and social interests of one group (admittedly including those of several First Nations) against
the constitutionally protected right to trap and hunt and to pursue a traditional lifestyle of the Mikisew. As a
fiduciary, the Crown can not be permitted to allow the interests of third parties, or its own interests, to obscure its
obligations to First Nations.

[162] The Supreme Court of Canada in Adams, supra, held that the Quebec fishery regulations failed to meet
the Sparrow test for justification. The Court found that the promotion of sport fishing was the major goal of the
regulations. However, the Court remarked that even if a valid legislative objective had been shown, the scheme
could not stand because it failed to provide the requisite priority to the aboriginal right as laid down by Sparrow. In
Gladstone, supra, it was noted that, at least in a commercial sphere, the priority of constitutionally protected rights
is satisfied if the government has taken those rights into account and has allocated the resource in a manner that
demonstrates respect for that priority. At the end of the day, this Court must be satisfied that the Minister has taken
into account the existence and importance of Mikisew's treaty rights.

[163] Again, this question points to the nature of the consultation that was undertaken. In my opinion, the
analysis of priority accords better with cases involving questions of resource allocation, such as fishery or forestry
claims. Therefore, given the direction in Delgamuukw, supra, to focus on the "articulation of the fiduciary duty"
that is most appropriate to deal with the specific issues raised by the facts, in my opinion, the finding of inadequate
consultation is sufficient to impugn the Minister's decision and it is not necessary for me to make a determination of
whether Mikisew's rights have been afforded the requisite priority in the Minister's decision.

(ii) Has there been as little infringement as possible of the treaty right?

[164] The applicant submits that minimizing impacts on treaty rights in fulfilment of the Crown's fiduciary
obligation is required by the Sparrow test.

[165] The applicant submits that mitigation measures are to be designed in consultation with the First Nation
whose rights are at issue. Mikisew points to Breaker, supra, at pages 280-281, in which the Crown was found to
have implemented an unconstitutional road corridor wildlife sanctuary. The Court held that the Crown's failure to
consider reasonable access to hunting for First Nations was fatal to their decision. According to the applicant, the
Crown's decision was set aside because of its failure to consider all other alternatives that could effect the desired
conservation goal, such as limiting other uses of the resource including sport hunting, outfitting and guiding, and
cattle grazing.

[166] Mikisew submits that a lack of proper consultation prevented the Minister from appreciating the impact
the road would have on their treaty rights. Mikisew's concerns extend beyond the direct effects of the road on
wildlife, and relate to effects on the exercise of their rights throughout the Park. These effects would include the
disruption of trap lines, denning sites and mineral licks; the facilitation of poaching from the road; an increase of
vandalism to trap lines and cabin break-ins; and the general opening up of a secluded trapping area to outside
interference.

[167] Mikisew submits the Minister did not have sufficient information before her to determine whether there
was minimal impairment of the exercise of its treaty rights. The applicant points to the evidence of Parks Canada's
own witness, Josie Weninger, who admitted on cross-examination that the information gaps concerning wildlife
prevented Parks Canada from knowing if the road would impact Mikisew's rights as little as possible:

Q:

	

So you can't say with any degree of certainty that this project impacts Mikisew trappers as little as
possible, correct?

A:

	

We heard from Mikisew that they couldn't even tell us that.



Q:

	

So the answer?

A:

	

The answer is we cannot say with any certainty that this project was designed to impact as little as
possible on them, because as you noted earlier, there is an impact - sorry - a gap in terms of furbearers.

[Cross-examination of Josie Weninger, August 24, 2001, page 28, lines 16-25]

[168]

	

The applicant argues that, not only was the Minister not fully informed of the potential impacts of the
road, the Minister took no steps to mitigate any possible impacts on Mikisew's treaty rights. Again, the applicant
submits this was clearly admitted in the cross-examination of Josie Weninger:

Q: Now in paragraph 23 when you refer to ex gratia payments, was there any other method of addressing the
concerns that the trappers addressed? Were there any mitigation measures discussed with the trappers with regard to
their concerns regarding vandalism, poaching or encroachment or environmental impact?

A:

	

I believe I said the last time we talked about this that there were not other measures examined, that we
only looked at ex gratia payments.

[Cross-examination of Josie Weninger, October 1, 2001, page 10, line 27 to page 11, lines 1-80]

[169]

	

The Minister submits that all possible steps were taken to ensure that the construction and operation of the
winter snow road would have a minimal consequential effect. The Minister offers the following evidence:

(i) Mikisew was provided with the terms of reference for the environmental assessment;

(ii) An extensive environmental assessment was completed by Westworth;

(iii) A summer reconnaissance environmental assessment was completed by Westworth;

(iv) A series of open houses were held specifically designed to hear concerns and comments about the
winter road proposal;

(v) Thebacha was required to undertake extensive mitigation steps to address information gaps and to reduce any
potential negative impacts. These steps included notifying Mikisew trappers of the construction schedule so as to
minimize interference with their trap lines, requiring that there be gaps in snow berms along trapper trails; and
requiring the services of an archaeologist during construction of the road so as to identify any cultural resource
sites.

(vi)

	

Parks Canada met with two Mikisew trappers to address their specific concerns; and

(vii)

	

Parks Canada agreed to realign the road so as to accommodate Mikisew's refusal to allow the road to
continue on an existing right-of-way through its reserve.

[170]

	

The applicant complains that the mitigation measures attached to the Minister's decision were not
developed in consultation with Mikisew and were not designed to minimize impacts on Mikisew's rights. I agree.
Even the realignment, apparently adopted in response to Mikisew's objections, was not developed in consultation
with Mikisew. The evidence does not establish that any consideration was given to whether the new route would
minimize impacts on Mikisew's treaty rights. The evidence of Chief George Poitras highlighted an air of secrecy
surrounding the realignment, a process that should have included a transparent consideration of Mikisew's concerns.

[171]

	

Parks Canada admitted it did not consult with Mikisew about the route for the realignment, nor did it
consider the impacts of the realignment on Mikisew trappers' rights. The following is taken from the cross-
examination of Josie Weninger:

Q:

	

...you talk about two possible alternative routes for the road to avoid the Peace Point Reserve. Was the
Chief and Council ever asked what alternative route was their preference?



A:

	

[Not] Unless Westworth Consultants did. We didn't ask them specifically, the formal body.

Q:

	

So you just advised them that there were two possible alternatives?

A:

	

Yes.

Q:

	

And then without input from Mikisew you decided on the alternate route on your own, is that correct?

A:

	

We did tell them that there would be an environmental assessment carried out on the realignment and we
would be looking at which one had the least impact.

Q:

	

On what?

A:

	

On trees specifically.

Q:

	

But not necessarily the least impact on the Mikisew, correct?

A:

	

Yes, sorry.

[Cross-examination of Josie Weninger, August 24, 2001, page 31, lines 20-27; page 32, lines 1-11]

[172] The Minister, has not offered any explanation for its failure to involve Mikisew in the process to
determine the route of the "realignment". This would have gone a long way toward resolving whether attention was
given by Parks Canada to minimizing the infringement of Mikisew's rights. Minimization of the environmental
effects, is related to, but not identical to the issue of minimization of the interference with Mikisew's treaty rights. It
is the impact of the proposed road on furbearer populations that is most significant to Mikisew.

[173] In my view, only one of the seven measures listed by the respondent Minister speaks directly to the issue
of minimizing the impact on Mikisew's treaty rights. The first four measures recount standard procedures mandated
by the environmental assessment rules. They may be designed to minimize environmental impacts, but they cannot
be said to be steps taken to minimize the effects of the proposed road on the constitutional rights of Mikisew. The
sixth measure refers to the meeting where Ms. Weninger discussed the possibility of compensation with two
trappers. The final measure refers to the decision to realign the road which, in my opinion, cannot be relied upon by
the Minister as a step taken to minimize impact because it arises out of a complete lack of consideration of
Mikisew's interests in the first instance.

[174] The mitigation steps listed in the fifth measure are relevant, however, they were not developed in
consultation with Mikisew. This leads to the inference, in my view, that the measures were implemented to achieve
the appearance of minimizing impact and not necessarily with the genuine intention of minimizing impact. The
Minister's decision may have passed this stage of the analysis if Parks Canada had simply asked Mikisew how the
effects of the road project on their rights could be minimized. Parks Canada could have responded to Mikisew's
objection to the road passing through their reserve by asking: "What would be the most favourable route for the
road from your perspective?". I do not accept the Minister's argument that the road comprises a minimal
infringement on Mikisew's treaty rights simply because it replaced a more intrusive alignment. The original road
flagrantly disregarded not only Mikisew's treaty rights but their rights over their reserve land. The language of
Sparrow is "as little infringement as possible". While it may not be clear to what extent Parks Canada would have
had to modify the proposal to accomodate Mikisew in its implementation, it is clear that Parks Canada would at
least have to inquire, in good faith, as to steps that could be taken to reduce the impact of the project on the treaty
rights. This inquiry was not undertaken.

(iv) Is fair compensation available?

[175] In Sparrow, supra, at page 1119, the Court framed this consideration under the second part of the
justification analysis as follows: "... in a situation of expropriation, is fair compensation available?". How the law of



compensation for expropriation should be adapted to deal with the infringement of constitutionally protected rights
is a challenge that will undoubtedly engage this Court in the years to come. At the present time, I am not aware of
any jurisprudence that applies an analysis of the adequacy of compensation offered for the infringement of a treaty
right.

[176] The Minister submits that research conducted by Josie Weninger into the types of payment made in other
circumstances where trappers were affected by a project demonstrates a show of good faith by Parks Canada. The
Minister also points to discussions between Ms. Weninger and Mikisew trappers directly affected by the road
regarding ex gratia payments of $5000 as evidence of a willingness to discuss the issue of compensation. As well,
the Minister refers to the opinion of Ms. Weninger, found in her affidavit that any loss suffered by the trappers as a
result of interference with traplines could be adequately compensated. Therefore, it is the Minister's position that if
the construction and operation of the road were to have a negative impact on the trappers any loss could be
quantified and compensated.

[177] Mikisew takes the position that an offer of fair compensation is an indicator of the Crown's intention to
honour its fiduciary duty to First Nations. However, by the Crown's own admission, there was no offer of fair
compensation in the present case. In support of this assertion, Mikisew relies on the following exchange from the
cross-examination of Ms. Weninger:

Q:

	

...did you advise the trappers that by providing the (quote unquote) ex gratia payments that what was
intended was a non-legally binding gift wherein Parks Canada wouldn't acknowledge that they had any liability to
compensate whatsoever?

A:

	

I do know that there was clarification in the meeting as to what ex gratia meant and I clarified that it was a
gift.

Q:

	

That it wasn't intended as compensation or some form of legal payment?

A:

	

I believe I was very careful not to imply that it was compensation.

[cross-examination on affidavit of Josie Weninger, October 1, 2001, page 11, lines 22-27 and page 12, lines 1-6]

[178] Mikisew also notes the evidence of Lawrence Vermillion, a Mikisew trapper, who was present at the
meeting where the ex gratia payments were discussed. He testified that the trappers with whom the discussions took
place were not satisfied the ex gratia payments would address their concerns and were of the view that any offer of
compensation must be made to all of the trappers in trapping area 1209. Furthermore, Mikisew notes that the
discussions did not include any consideration of the impact of the road on Mikisew hunters.

[179] It must be kept in mind that a collective right to trap and hunt is at stake. In my opinion, in order to uphold
the honour of the Crown in its dealings with a First Nation, the issue of compensation would have to be explored in
good faith, and in a transparent manner that would permit an informed First Nation to consider the conditions under
which they would voluntarily agree to the infringement of their treaty rights.

[180] Viewed in this light and on the facts before me, the analysis of compensation under this branch of the
justification test points again to the question of consultation. The Minister could not have determined what an offer
of fair compensation would be without undertaking an exploration of the issues and concerns and possible impacts
on Mikisew associated with this project. I have already concluded that this consultation did not occur. Therefore,
without deciding whether the steps the Minister took towards providing compensation to Mikisew trappers would
reflect adversely on the honour of the Crown, I find that the analysis under this branch simply underscores the
inadequacy of the consultation that took place in this case.

[181] The question of whether the Crown's actions were consistent with its fiduciary duty in this case hinges on
consultation. In fact, it is premature to consider the issues of priority, minimal infringement and compensation,
given that the consultation that would enable the Crown to satisfy those branches of the test was not undertaken.



CONCLUSION

[182]	While the considerations that comprise the second step of the Sparrow justification analysis are flexible
and should be adapted to allow the Court to focus on the most appropriate consideration in light of the facts before
it, if the analysis reveals that the Crown's actions were not consistent with its fiduciary duty towards the First
Nation, then the decision is not justified.

[183]

	

In my opinion, a meaningful First Nations' consultation would have gone a long way toward satisfying the
fiduciary duty of the Crown and may have saved the decision under the other branches of the justification analysis.
In the end, the decision of Parks Canada to approve the winter snow road through WBNP is not a justified
infringement of Mikisew's treaty rights because the Minister did not meet her duty to consult with Mikisew.

DISPOSITION

[184] In this case, I have found that Mikisew possess treaty rights to hunt and trap in WBNP. Further, pursuant
to the Sparrow analysis, I have concluded that the Minister's decision to approve the road infringes on those rights
and that the infringement is not justified.

[185]

	

Since I have disposed of this matter on the constitutional grounds raised by the applicant, it is not
necessary to consider the environmental and administrative law issues.

[186]

	

For these reasons, the application for judicial review is allowed and the Minister's decision is set aside.

[187]

	

I do not find it necessary to grant the additional relief sought by the applicant. I trust that any future
consideration of the winter road project will be undertaken in accordance with these reasons.

[188]

	

At the conclusion of the hearing, the parties requested an opportunity to provide written submission
regarding costs. Accordingly, the issue of costs is reserved.

"Dolores M. Hansen"

J.F.C.C.

Ottawa, Ontario

December 20, 2001
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Columbia Wildlife Federation,
Council of Forest Industries, Mining
Association of British Columbia,
Aggregate Producers Association of
British Columbia,
Premiere nation de Doig River,
Sommet des Premieres nations et
Union of British Columbia Indian
Chiefs Intervenants

INDEXED AS: TAKU RIVER TLINGIT FIRST NATION V.
BRITISH COLUMBIA (PROJECT ASSESSMENT
DIRECTOR)

REPERTORIE : PREMIERE NATION TLINGIT DE
TAKU RIVER C. COLOMBIE-BRITANNIQUE
(DIRECTEUR D 'EVALUATION DE PROJET)
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Neutral citation: 2004 SCC 74.

File No.: 29146.

2004: March 24; 2004: November 18.

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish H.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Crown - Honour of Crown - Duty to consult and
accommodate Aboriginal peoples - Whether Crown
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely
affect their as yet unproven Aboriginal rights and title
claims - If so, whether consultation and accommo-
dation engaged in by Province prior to issuing project
approval certificate was adequate to satisfy honour of
Crown.

Since 1994, a mining company has sought permission
from the British Columbia government to re-open an old
mine. The Taku River Tlingit First Nation ("TRTFN"),
which participated in the environmental assessment pro-
cess engaged in by the Province under the Environmental
Assessment Act, objected to the company's plan to build
a road through a portion of the TRTFN's traditional ter-
ritory. The Province granted the project approval certifi-
cate in 1998. The TRTFN brought a petition to quash
the decision on grounds based on administrative law and
on its Aboriginal rights and title. The chambers judge
concluded that the decision makers had not been suffi-
ciently careful during the final months of the assessment
process to ensure that they had effectively addressed the
substance of the TRTFN's concerns. She set aside the
decision and directed a reconsideration. The majority of
the Court of Appeal upheld the decision, finding that the
Province had failed to meet its duty to consult with and
accommodate the TRTFN.

Held: The appeal should be allowed.

The Crown's duty to consult and accommodate
Aboriginal peoples, even prior to proof of asserted
Aboriginal rights and title, is grounded in the principle of
the honour of the Crown, which derives from the Crown's
assertion of sovereignty in the face of prior Aboriginal
occupation. The Crown's honour cannot be interpreted

Reference neutre : 2004 CSC 74.

N° du greffe : 29146.

2004: 24 mars; 2004: 18 novembre.

Presents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Couronne - Honneur de la Couronne - Obliga-
tion de consulter les peuples autochtones et de trouver
des accommodements a leurs preoccupations - La
Couronne a-t-elle l'obligation de consulter les peu-
ples autochtones et de trouver des accommodements
a leurs preoccupations avant de prendre une decision
susceptible d'avoir un effet prejudiciable sur des reven-
dications de droits et titres ancestraux non encore prou-
vees? - Dons l'affirmative, les mesures de consultation
et d'accommodement adoptees par la province avant de
delivrer le certificat d'approbation de projet etaient-elles
suffisantes pour preserver l'honneur de la Couronne?

Depuis 1994, une entreprise d'exploitation miniere
demande au gouvernement de la Colombie-Britannique
1'autorisation de rouvrir une vieille mine. La Premiere
nation Tlingit de Taku River (<< PNTTR » ), qui a par-
ticipe a revaluation environnementale effectuee par la
province conformement a l'Environmental Assessment
Act, s'est opposee au projet de 1'entreprise de construire
une route sur une partie de son territoire traditionnel. La
province a octroye le certificat d'approbation de projet en
1998. Invoquant des moyens fondes sur le droit adminis-
tratif et stir son titre et ses droits ancestraux, la PNTTR
a presente une demande visant a faire annuler la deci-
sion. La juge en son cabinet a conclu que les decideurs
n'avaient fait preuve de suffisamment de prudence durant
Ies derniers mois de revaluation afin de s'assurer qu'ils
avaient bien repondu a l'essentiel des preoccupations
de la PNTTR. Elie a annule la decision et a ordonne le
reexamen de la demande. La majorite de la Cour d'appel a
confirme la decision, concluant que la province ne s'etait
pas acquittee de son obligation de consulter la PNTTR et
de trouver des accommodements aux preoccupations de
cette derniere.

Arret : Le pourvoi est accueilli.

L'obligation de la Couronne de consulter les peuples
autochtones et, s'il y a lieu, de trouver des accommode-
ments a leurs preoccupations, meme avant que ('existence
des droits et titre ancestraux revendiques n'ait etd eta-
blie, repose sur le principe de 1'honneur de la Couronne,
qui decoule de l'affirmation de la souverainete de la
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narrowly or technically, but must be given full effect in
order to promote the process of reconciliation mandated
by s. 35(1) of the Constitution Act, 1982. The duty to
consult varies with the circumstances. It arises when a
Crown actor has knowledge, real or constructive, of the
potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it. This
in turn may lead to a duty to accommodate Aboriginal
concerns. Responsiveness is a key requirement of both
consultation and accommodation. The scope of the duty
to consult is proportionate to a preliminary assessment
of the strength of the case supporting the existence of
the right or title, and to the seriousness of the potentially
adverse effect upon the right or title claimed.

The Crown's obligation to consult the TRTFN was
engaged in this case. The Province was aware of the
TRTFN's title and rights claims and knew that the deci-
sion to reopen the mine had the potential to adversely
affect the substance of the TRTFN's claims. The
TRTFN's claim is relatively strong, supported by a prima
facie case, as attested to by its inclusion in the Province's
treaty negotiation process. While the proposed road
is to occupy only a small portion of the territory over
which the TRTFN asserts title, the potential for negative
derivative impacts on the TRTFN's claims is high. On
the spectrum of consultation required by the honour of
the Crown, the TRTFN was entitled to more than mini-
mum consultation under the circumstances, and to a level
of responsiveness to its concerns that can be character-
ized as accommodation. It is impossible, however, to pro-
vide a prospective checklist of the level of consultation
required.

In this case, the process engaged in by the Province
under the Environmental Assessment Act fulfilled the
requirements of its duty to consult and accommodate.
The TRTFN was part of the Project Committee, par-
ticipating fully in the environmental review process.
Its views were put before the decision makers, and the
final project approval contained measures designed to
address both its immediate and its long-term concerns.
The Province was not under a duty to reach agreement
with the TRTFN, and its failure to do so did not breach
the obligations of good faith that it owed the TRTFN.
Finally, it is expected that, throughout the permit-
ting, approval and licensing process, as well as in the

Couronne face a l'occupation anterieure des terres par
les peuples autochtones. Le principe de l'honneur de la
Couronne ne peut recevoir une interpretation etroite ou
formaliste. Au contraire, it convient de lui donner plein
effet afin de promouvoir le processus de conciliation
prescrit par le par. 35(1) de la Loi constitutionnelle de
1982. L'obligation de consulter varie selon les circons-
tances. Elie nait lorsqu'un representant de la Couronne a
connaissance, concretement ou par imputation, de 1'exis-
tence potentielle d'un droit ou titre ancestral et envisage
des mesures susceptibles d'avoir un effet prejudiciable
sur ce droit ou ce titre. Cette obligation peut, a son tour,
donner lieu a 1'obligation de trouver des accommode-
ments aux preoccupations des Autochtones. La volonte
de repondre aux preoccupations est un element cle tant
a l'etape de la consultation qu'a celle de l'accommode-
ment. L'etendue de l'obligation de consultation depend
de revaluation preliminaire de la solidite de la preuve
etayant l'existence du droit ou du titre revendique, et de
la gravite des effets prejudiciables potentiels sur le droit
ou titre.

En l'espece, la Couronne avait l'obligation de consul-
ter la PNTTR. La province etait au courant des revendi-
cations de titre et de droits de la PNTTR et elle savait que
la decision de rouvrir la mine pouvait avoir un effet pre-
judiciable sur le fond de ses revendications. Les reven-
dications de la PNTTR sont relativement solides et a
premiere vue fondees, comme le demontre le fait qu'elles
ont ete acceptees en vue de la negociation d'un traite. La
route proposee n'occupe qu'une petite partie du territoire
sur lequel la PNTTR revendique un titre; toutefois, le
risque de consequences negatives sur les revendications
est eleve. En ce qui concerne le niveau de consultation
que requiert le principe de I'honneur de la Couronne, la
PNTTR avait droit a davantage que le minimum pres-
crit dans les circonstances et elle avait le droit de s'atten-
dre a une volonte de repondre a ses preoccupations qui
puisse etre qualifiee d'accommodement. Il est cependant
impossible de determiner a l'avance le niveau de consul-
tation requis.

En l'espece, la province s'est acquittee de son obliga-
tion de consultation et d'accommodement en engageant
le processus prevu a I 'Environmental Assessment Act. La
PNTTR faisait partie du comite d'examen du projet et
elle a participe a part entiere a 1'examen environnemen-
tal. Ses vues ont ete exposees aux decideurs et le certi-
ficat d'approbation du projet final contenait des mesures
visant a repondre a ses preoccupations, a court comme
a long terme. La province n'avait pas 1'obligation de se
mettre d'accord avec la PNTTR et le fait qu'elle n'y soit
pas parvenue ne constitue pas un manquement a son obli-
gation d'agir de bonne foi avec la PNTTR. Enfin, on s'at-
tend a ce que, a chacune des etapes (permis, licences et
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development of a land use strategy, the Crown will con-
tinue to fulfill its honourable duty to consult and, if
appropriate, accommodate the TRTFN.
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The judgment of the Court was delivered by

THE CHIEF JUSTICE -

I. Introduction

This case raises the issue of the limits of the
Crown's duty to consult with and accommodate
Aboriginal peoples when making decisions that
may adversely affect as yet unproven Aboriginal
rights and title claims. The Taku River Tlingit
First Nation ("TRTFN") participated in a three-
and-a-half-year environmental assessment process
related to the efforts of Redfern Resources Ltd.
("Redfern") to reopen an old mine. Ultimately, the
TRTFN found itself disappointed in the process
and in the result.

I conclude that the Province was required to con-
sult meaningfully with the TRTFN in the decision-
making process surrounding Redfern's project
approval application. The TRTFN's role in the envi-
ronmental assessment was, however, sufficient to
uphold the Province's honour and meet the require-

Kurt J. W. Sandstrom et Stan Rutwind, pour 1'in-
tervenant le procureur general de l'Alberta.

Charles F. Willms et Kevin G. O 'Callaghan,
pour les intervenants Business Council of British
Columbia, British Columbia and Yukon Chamber
of Mines, British Columbia Chamber of Commerce,
British Columbia Wildlife Federation, Council of
Forest Industries, Mining Association of British
Columbia et Aggregate Producers Association of
British Columbia.

Jeffrey R. W. Rath et Allisun Rana, pour 1'inter-
venante la Premiere nation de Doig River.

Hugh M. G. Braker, c.r., etAnja Brown, pour 1 'in-
tervenant le Sommet des Premieres nations.

Robert J. M. Janes et Dominique Nouvet, pour
1'intervenante Union of British Columbia Indian
Chiefs.

Version francaise du jugement de la Cour rendu
par

LA JUGE EN CHEF -

I. Introduction

Le present pourvoi souleve la question des limi-
tes de 1'obligation de la Couronne de consulter les
peuples autochtones et de trouver des accommo-
dements a leurs preoccupations avant de prendre
des decisions susceptibles d'avoir un effet prejudi-
ciable sur des revendications de droits et de titres
ancestraux dont le bien-fonde n'a pas encore ete
etabli. La Premiere nation Tlingit de Taku River
(<< PNTTR >>) a participe a une evaluation envi-
ronnementale de trois ans et demi menee par suite
des demarches entreprises par Redfern Resources
Ltd. (<< Redfern >>) pour rouvrir une vieille mine.
Finalement, ni revaluation ni son resultat n'ont su
satisfaire la PNTTR.

Je conclus que, dans le processus decision-
nel relatif a la demande d'approbation de projet de
Redfern, la province avait 1'obligation de consulter
veritablement la PNTTR. Cependant, cette derniere
a joue dans revaluation environnementale un role
suffisant pour qu'il soit possible de conclure que la
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ments of its duty. Where consultation is meaning-
ful, there is no ultimate duty to reach agreement.
Rather, accommodation requires that Aboriginal
concerns be balanced reasonably with the potential
impact of the particular decision on those concerns
and with competing societal concerns. Compromise
is inherent to the reconciliation process. In this
case, the Province accommodated TRTFN con-
cerns by adapting the environmental assessment
process and the requirements made of Redfern in
order to gain project approval. I find, therefore, that
the Province met the requirements of its duty toward
the TRTFN.

II. Facts and Decisions Below

The Tulsequah Chief Mine, operated in the
1950s by Cominco Ltd., lies in a remote and pris-
tine area of northwestern British Columbia, at the
confluence of the Taku and Tulsequah Rivers. Since
1994, Redfern has sought permission from the
British Columbia government to reopen the mine,
first under the Mine Development Assessment Act,
S.B.C. 1990, c. 55, and then, following its enact-
ment in 1995, under the Environmental Assessment
Act, R.S.B.C. 1996, c. 119. During the environ-
mental assessment process, access to the mine
emerged as a point of contention. The members of
the TRTFN, who participated in the assessment as
Project Committee members, objected to Redfern's
plan to build a 160-km road from the mine to the
town of Atlin through a portion of their traditional
territory. However, after a lengthy process, project
approval was granted on March 19, 1998 by the
Minister of Environment, Lands and Parks and the
Minister of Energy and Mines ("Ministers").

The Redfern proposal was assessed in accordance
with British Columbia's Environmental Assessment
Act. The environmental assessment process is

province s'est comportee honorablement et qu'elle
s'est acquittee de son obligation. Lorsqu'une verita-
ble consultation a eu lieu, it n 'est pas essentiel que
les parties parviennent a une entente. L'obligation
d'accommodement exige plutot que les preoccupa-
tions des Autochtones soient raisonnablement mises
en balance avec 1'incidence potentielle de la deci-
sion sur ces preoccupations et avec les interets socie-
taux opposes. L'idee de compromis fait partie inte-
grante du processus de conciliation. En l'espece, la
province a pris des mesures d'accommodement a
regard des preoccupations de la PNTTR en adap-
tant la procedure d'evaluation environnementale
et les conditions imposees a Redfern pour que son
projet soit approuve. Par consequent, j 'estime que la
province s'est acquittee de son obligation envers la
PNTI'R.

II. Faits et decisions des juridictions inferieures

La mine Tulsequah Chief, qui emit exploit&
dans les annees 50 par Cominco Ltd., se trouve
dans une region vierge et eloignee du nord-ouest
de la Colombie-Britannique, au confluent des
rivieres Taku et Tulsequah. Depuis 1994, Redfern
demande au gouvernement de la Colombie-
Britannique l'autorisation de rouvrir la mine. Elie
a presente sa demande d'abord en vertu de la Mine
Development Assessment Act, S.B.C. 1990, ch. 55,
puis en vertu de 1 'Environmental Assessment Act,
R.S.B.C. 1996, ch. 119, apres la promulgation de
celle-ci en 1995. Au cours de revaluation environ-
nementale, la question de 1'acces a la mine s'est
revelee etre un point de discorde. La PNTTR,
dont des representants ont participe a revalua-
tion en tant que membres du comite responsable
du projet, s 'est opposee au projet de Redfern de
construire, sur une partie de son territoire tradi-
tionnel, une route de 160 kilometres reliant la
mine a la ville d'Atlin. Au terme d'un long proces-
sus, le ministre de 1 'Environnement, des Terres et
des Pares et le ministre de 1'Energie et des Mines
(« ministres >>) ont donne leur aval au projet le
19 mars 1998.

La proposition de Redfern a ete evaluee confor-
mement a la loi intitulee Environmental Assess-
ment Act (<< Loi >) de la Colombie-Britannique.

3

4
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distinct from both the land use planning process and
the treaty negotiation process, although these latter
processes may necessarily have an impact on the
assessment of individual proposals. The following
provisions are relevant to this matter.

Section 2 sets out the purposes of the Act, which
are:

(a) to promote sustainability by protecting the envi-
ronment and fostering a sound economy and social
well-being,

(b) to provide for the thorough, timely and integrated
assessment of the environmental, economic, social,
cultural, heritage and health effects of reviewable
projects,

(c) to prevent or mitigate adverse effects of reviewable
projects,

(d) to provide an open, accountable and neutrally
administered process for the assessment

(i) of reviewable projects, and

revaluation environnementale est un processus
distinct de l'amenagement du territoire et de la
ne'gociation des traites, bien que ces deux proces-
sus puissent evidemment avoir des repercussions sur
revaluation des differentes propositions. Les dispo-
sitions suivantes de la Loi sont pertinentes en 1'es-
pece.

Les objets de la Loi sont definis ainsi a fart. 2 :

[TRADUCTION]

a) favoriser la durabilite en protegeant l'environnement
et en encourageant une economie saine et le bien-
etre collectif;

b) fournir en temps utile une evaluation complete
et integree des consequences que les projets
assujettis a la procedure d'examen peuvent avoir sur
1'environnement, 1'economie, la societe, la culture,
le patrimoine et la sante;

c) prevenir ou attenuer les effets negatifs des projets
assujettis a la procedure d'examen;

d) fournir un processus ouvert et neutre assorti de
mecanismes d'imputabilite pour revaluation :

(i) des projets assujettis a la procedure d'examen;

6

(e) to provide for participation, in an assessment under
this Act, by the public, proponents, first nations,
municipalities and regional districts, the govern-
ment and its agencies, the government of Canada
and its agencies and British Columbia's neighbour-
ing jurisdictions.

"The proponent of a reviewable project may
apply for a project approval certificate" under s. 7
of the Act, providing a "preliminary overview of
the reviewable project, including" potential effects
and proposed mitigation measures. If the project is
accepted for review, "the executive director must
establish a project committee" for the project (s.
9(1)). The executive director must invite a number
of groups to nominate members to the committee,
including "any first nation whose traditional ter-
ritory includes the site of the project or is in the

e) permettre, tors des evaluations effectuees en vertu
de la presente loi, la participation du public, des
promoteurs, des Premieres nations, des municipalites
et districts regionaux, du gouvernement et de ses
organismes, du gouvernement du Canada et de ses
organismes et des ressorts voisins de la Colombie-
Britannique.

En vertu de fart. 7 de la Loi, [TRADUCTION]

[l]e promoteur d'un projet assujetti a la proce-
dure d'examen peut presenter une demande de
certificat d 'approbation de projet » en fournis-
sant, « a regard du projet, un apercu preliminaire
indiquant notamment » ses effets possibles et les
mesures d'attenuation envisagees. Si le projet est
accepte pour examen, [TRADUCTION] a le direc-
teur administratif forme un comite charge d'exa-
miner le projet » (par. 9(1)). A cette fin, it invite a
participer a la nomination des membres du comite
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(a) to provide to the executive director, the minister and

	

a)
the responsible minister expertise, advice, analysis
and recommendations, and

(b) to analyze and advise the executive director, the

	

b)
minister and the responsible minister as to,

vicinity of the project" (s. 9(2)(d)). Under s. 9(6),
the committee "may determine its own procedure,
and provide for the conduct of its meetings".

Redfern's proposal was accepted for review under
the former Mine Development Assessment Act, and
a project committee was established in November
1994. Invited to participate were the TRTFN, the
British Columbia, federal, Yukon, United States, and
Alaskan governments, as well as the Atlin Advisory
Planning Commission. When the Environmental
Assessment Act was instituted, the Project Committee
was formally constituted under s. 9. Working groups
and technical sub-committees were formed, includ-
ing a group to deal with Aboriginal concerns and
a group to deal with issues around transportation
options. The TRTFN participated in both of these
groups. A number of studies were commissioned and
provided to the Project Committee during the assess-
ment process.

The project committee becomes the primary
engine driving the assessment process. It must act in
accordance with the purposes of a project commit-
tee, set out in s. 10 as:

un certain nombre de groupes, notamment o toute
Premiere nation dont le territoire traditionnel
abrite le chantier ou se trouve a proximito de celui-
ci >> (al. 9(2)d)). Aux termes du par. 9(6), le comite
d'examen du projet peut [TRADUCTION] « etablir
des regles regissant sa procedure et la conduite de
ses reunions >>.

La proposition de Redfern a ete acceptoe pour
examen en vertu de 1'ancienne loi intitulee Mine
Development Assessment Act, et un comite d'examen
du projet a ete croo en novembre 1994. Ont ete invi-
tes a faire partie de ce comite la PNTTR, les gou-
vernements de is Colombie-Britannique, du Canada,
du Yukon, des Etats-Unis et de 1'Alaska, ainsi que
la commission consultative d'amenagement du terri-
toire d'Atlin. Lorsque 1'Environmental Assessment
Act est entree en vigueur, le comite d'examen du
projet a ete officiellement constitue conformement a
fart. 9. Divers groupes de travail et sous-comites tech-
niques ont ete formes, notamment un groupe charge
d'examiner les preoccupations des Autochtones et un
autre d'etudier les options en matiere de transport.
La PNTTR a participe a ces deux groupes. Plusieurs
etudes ont ete commandoes et remises an comite
d'examen du projet an cours de revaluation.

Le comite d'examen du projet devient le principal
moteur du processes d'evaluation. II doit s'acquitter
de son mandat, qui est defini ainsi a fart. 10 :

[TRADUCTION]

fournir an directeur administratif, au ministre et au
ministre responsable expertise, conseils, analyses et
recommandations;

conseiller, apres analyse, le directeur administratif,
le ministre et le ministre responsable a propos :

(i) des commentaires recus en reponse a 1'invita-
tion de donner des commentaires en vertu de la
presente loi,

(ii) des conseils et recommandations du comite
consultatif public etabli pour l'examen de ce
projet, le cas eche-ant,

(iii) des effets possibles du projet,

(iv) de la prevention ou de 1'attenuation des effets
negatifs.

(i) the comments received in response to an invita-
tion for comments under this Act,

(ii) the advice and recommendations of the public
advisory committee, if any, established for that
reviewable project,

(iii) the potential effects, and

(iv) the prevention or mitigation of adverse effects.

7

8
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The proponent of the project is required to
engage in public consultation and distribution of
information about the proposal (ss. 14-18). After
the period for receipt of comments has expired,
the executive director must either "refer the appli-
cation to the [Ministers] . . . for a decision . . . or
order that a project report be prepared . . . and that
the project undergo further review" (s. 19(1)). If
a project report is to be prepared, the executive
director must prepare draft project report specifica-
tions indicating what information, analysis, plans
or other records are relevant to an effective assess-
ment, on the recommendation of the project com-
mittee (s. 21(a)). Sections 22 and 23 set out a non-
exhaustive list of what matters may be included in
a project report. These specifications are provided
to the proponent (s. 21(b)).

In this case, Redfern was required to produce
a project report, and draft project report specifi-
cations were provided to it. Additional time was
granted to allow the executive director and Project
Committee to prepare specifications.

When the proponent submits a project report,
the project committee makes a recommendation to
the executive director, whether to accept the report
for review or to withhold acceptance if the report
does not meet the specifications. Redfern submit-
ted a multiple volume project report in November
1996. A time limit extension was granted to allow
extra time to complete the review of the report. In
January 1997, the Project Committee concluded
that the report was deficient in certain areas, and
Redfern was required to address the deficiencies.

Le promoteur du projet a l 'obligation de mener
des consultations publiques relativement a la pro-
position et de diffuser de 1 ' information a cet egard
(art. 14-18). A 1 'expiration de la periode de recep-
tion des commentaires, le directeur administratif
[TRADUCTION] « renvoie la demande [aux minis-
tres] [...] pour decision [...] ou it ordonne la pre-
paration d 'un rapport de projet [...] et la pour-
suite de 1'examen du projet >.> (par. 19(1)). Dans le
cas ou un rapport de projet s ' impose, le directeur
administratif etablit les specifications du rapport
de projet en indiquant, selon 1es recommandations
du comite d'examen du projet, Ies renseignements,
analyses, plans ou autres elements requis pour
( 'evaluation (al. 2Ia)). Les articles 22 et 23 dressent
une liste non exhaustive des points qui peuvent etre
inclus dans ce rapport de projet. Les specifications
sont communique-es au promoteur (al. 21b)).

En 1'espece, Redfern devait produire un rapport
de projet, et elle a recu la liste des specifications
requises pour la preparation de ce rapport. Le delai
a etc proroge afin que la directrice administrative
et le comite responsable aient plus de temps pour
etablir les specifications.

Lorsque le promoteur soumet un rapport de
projet, le comite recommande au directeur admi-
nistratif d'accepter le rapport pour examen ou de
le refuser s'il ne respecte pas les specifications.
En novembre 1996, Redfern a remis un rapport
de projet de plusieurs volumes. Le delai d'examen
du rapport a etc proroge pour permettre au comite
de terminer son travail. En janvier 1997, le comite
d 'examen du projet a conclu que le rapport com-
portait des lacunes et it a etc enjoint a Redfern d'y
remedier.

12 Through the environmental assessment process,
the TRTFN's concerns with the road proposal
became apparent. Its concerns crystallized around
the potential effect on wildlife and traditional
land use, as well as the lack of adequate base-
line information by which to measure subsequent
effects. It was the TRTFN's position that the road
ought not to be approved in the absence of a land
use planning strategy and away from the treaty

Les inquietudes de la PNTTR au sujet de la
route proposee sont ressorties clairement au cours
de revaluation environnementale. La PNTTR s'in-
quietait particulierement des effets possibles sur
la faune et 1 'utilisation traditionnelle des terres,
ainsi que de t'absence de donnees de base permet-
tant de mesurer les effets ulterieurs du projet. La
PNTTR estimait que la construction de la route
ne devait pas etre approuvee sans une strategic
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negotiation table. The environmental assessment
process was unable to address these broader con-
cerns directly, but the project assessment director
facilitated the TRTFN's access to other provincial
agencies and decision makers. For example, the
Province approved funding for wildlife monitoring
programs as desired by the TRTFN (the Grizzly
Bear Long-term Cumulative Effects Assessment
and Ungulate Monitoring Program). The TRTFN
also expressed interest in TRTFN jurisdiction to
approve permits for the project, revenue sharing,
and TRTFN control of the use of the access road
by third parties. It was informed that these issues
were outside the ambit of the certification process
and could only be the subject of later negotiation
with the government.

d'utilisation du territoire et en dehors du cadre de
la negociation des traites. Ces preoccupations plus
larges n'ont pu etre examinees directement dans
revaluation environnementale, mais le directeur
de revaluation du projet a mis la PNTTR en con-
tact avec d'autres organismes et decideurs provin-
ciaux. Par exemple, selon le desir de la PNTTR,
la province a approuve le financement de pro-
grammes de surveillance de la faune (evaluation
des effets cumulatifs a long terme sur les grizz-
lis et programme de surveillance des ongules). La
PNTTR a aussi manifesto son interet a regard des
aspects suivants : pouvoir d'approuver les permis
pour le projet, partage des recettes et controle de
1'utilisation de la route d'acces par des tiers. Elie
a ad informee que ces questions ne relevaient pas
du processus de delivrance des certificate et ne
pourraient etre examinees que tors de negociations
ulterieures avec le gouvernement.

13While Redfern undertook to address other defi-
ciencies, the Environmental Assessment Office's
project assessment director engaged a consultant
acceptable to the TRTFN, Mr. Lindsay Staples, to
perform traditional land use studies and address
issues raised by the TRTFN. Redfern submitted its
upgraded report in July 1997, but was requested
to await receipt of the Staples Report. The Staples
Report, prepared by August 1997, was provided for
inclusion in the Project Report. The Project Report
was distributed for review in September 1997, with
public comments received for a 60-day period
thereafter. However, the TRTFN, upon reviewing
the Staples Report, voiced additional concerns. In
response, the Environmental Assessment Office
engaged Staples to prepare an addendum to his
report, which was completed in December 1997
and also included in the Project Report from that
time forward.

Under the Act, the executive director, upon
accepting a project report, may refer the application
for a project approval certificate to the Ministers
for a decision (s. 29). "In making a referral .. .
the executive director must take into account the
application, the project report and any comments

Pendant que Redfern s'attachait a remedier a
d'autres lacunes, le directeur de revaluation du
projet, Bureau des evaluations environnemen-
tales, a engage un consultant juge acceptable
par la PNTTR, M. Lindsay Staples, pour effec-
tuer des etudes sur 1'utilisation traditionnelle des
terres et examiner les questions soulevees par la
PNTTR. En juillet 1997, Redfern a remis son rap-
port corrige, mais on lui a demande d'attendre le
rapport Staples. Celui-ci, prepare en aofit 1997, a
ete annexe au rapport de projet, lequel a ad dis-
tribue pour examen en septembre 1997. Le public
disposait de 60 jours pour faire part de ses obser-
vations. Cependant, apres examen du rapport
Staples, la PNTTR a exprime d'autres inquietudes
et le Bureau des evaluations environnementales a
demande a M. Staples de preparer un addenda a
son rapport. L'addenda a ete terming en decem-
bre 1997 et figure en annexe du rapport de projet
depuis cette date.

Suivant la Loi, apres avoir accepte un rapport de
projet, le directeur administratif peut renvoyer la
demande de certificat d'approbation de projet aux
ministres pour decision (art. 29). [TRADUCTION]

Dans un tel cas [...] le directeur administra-
tif doit prendre en consideration la demande, le

14
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received about them" (s. 29(1)). "A referral .. .
may be accompanied by recommendations of the
project committee" (s. 29(4)). There is no require-
ment under the Act that a project committee pre-
pare a written recommendations report.

In this case, the staff of the Environmental
Assessment Office prepared a written Project
Committee Recommendations Report, the major
part of which was provided to committee mem-
bers for review in early January 1998. The final
18 pages were provided as part of a complete draft
on March 3, 1998. The majority of the commit-
tee members agreed to refer the application to
the Ministers and to recommend approval for the
project subject to certain recommendations and
conditions. The TRTFN did not agree with the
Recommendations Report, and instead prepared
a minority report stating their concerns with the
process and the proposal.

rapport de projet et les commentaires recus a leur
sujet > (par. 29(1)). [TRADUCTION] < Le comite
d'examen du projet peut joindre des recommanda-
tions a la demande deferee aux ministres » (par.
29(4)), mais it n'est pas tenu par la Loi de rediger
un rapport faisant etat de ses recommandations.

En 1'espece, le personnel du Bureau des evalua-
tions environnementales a prepare un tel rapport,
dont la majeure partie a ete remise aux membres
du comite pour examen au debut de janvier 1998.
Les 18 dernieres pages ont ete remises avec le rap-
port provisoire complet le 3 mars 1998. La majorit y
des membres du comite ont convenu de renvoyer la
demande aux ministres et de recommander l'appro-
bation du projet, sous reserve de certaines recom-
mandations et conditions. La PNTTR a exprime
son desaccord au sujet du rapport faisant etat des
recommandations et a prepare son propre rapport
minoritaire enonrant ses preoccupations a regard
du processus et de la proposition.

16

17

After a referral under s. 29 is made, "the minis-
ters must consider the application and any recom-
mendations of the project committee " (s. 30(1)(a)),
in order to either "issue a project approval certifi-
cate", "refuse to issue the . . . certificate", or "refer
the application to the Environmental Assessment
Board for [a] public hearing" (s. 30(1)(b)). Written
reasons are required (s. 30(1)(c)).

The executive director referred Redfern's
application to the Ministers on March 12, 1998.
The referral included the Project Committee
Recommendations Report, the Project Approval
Certificate in the form that it was ultimately
signed, and the TRTFN Report (A.R., vol. V, p.
858). In addition, the Recommendations Report
explicitly identified TRTFN concerns and points
of disagreement throughout, as well as suggested
mitigation measures. The Ministers issued the
Project Approval Certificate on March 19, 1998,
approving the proposal subject to detailed terms
and conditions.

Lorsqu'une demande leur est deferee en vertu
de fart. 29, [TRADUCTION] « les ministres doivent
examiner la demande et les recommandations du
comite d'examen du projet >> (al. 30(1)a)) et soit

delivrer un certificat d'approbation de projet >>,
soit « refuser la delivrance du certificat . . . >>, ou
encore < renvoyer la demande a la Commission
d'evaluation environnementale pour la tenue
[d'une] audience publique » (al. 30(1)b)). Leur
decision doit titre motivee (al. 30(1)c)).

Le 12 mars 1998, la directrice administrative
a renvoye la demande de Redfern aux ministres.
La demande emit accompagnee du rapport fai-
sant etat des recommandations du comite d'exa-
men du projet, de la version du certificat d'appro-
bation qui a finalement ete signee, et du rapport de
la PNTTR (d.a., vol. V, p. 858). De plus, dans le
rapport faisant etat des recommandations on men-
tionne explicitement a plusieurs endroits les preoc-
cupations et les points de desaccord de la PNTTR,
ainsi que les mesures d'attenuation proposees. Les
ministres ont delivre le certificat d'approbation du
projet le 19 mars 1998, avalisant ainsi la proposi-
tion sous reserve de conditions detainees.
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18Issuance of project approval certification does
not constitute a comprehensive "go-ahead" for all
aspects of a project. An extensive "permitting"
process precedes each aspect of construction,
which may involve more detailed substantive
and information requirements being placed on
the developer. Part 6 of the Project Committee's
Recommendations Report summarized the require-
ments for licences, permits and approvals that
would follow project approval in this case. In addi-
tion, the Recommendations Report made prospec-
tive recommendations about what ought to happen
at the permit stage, as a condition of certification.
The Report stated that Redfern would develop
more detailed baseline information and analysis
at the permit stage, with continued TRTFN par-
ticipation, and that adjustments might be required
to the road route in response. The majority also
recommended creation of a resource management
zone along the access corridor, to be in place until
completion of a future land use plan; the use of
regulations to control access to the road; and crea-
tion of a Joint Management Committee for the road
with the TRTFN. It recommended that Redfern's
future Special Use Permit application for the road
be referred to the proposed Joint Management
Committee.

The TRTFN brought a petition in February
1999 under the Judicial Review Procedure Act,
R.S.B.C. 1996, c. 241, to quash the Ministers ' deci-
sion to issue the Project Approval Certificate on
administrative law grounds and on grounds based
on its Aboriginal rights and title. Determination
of its rights and title was severed from the judicial
review proceedings and referred to the trial list,
on the Province's application. The chambers judge
on the judicial review proceedings, Kirkpatrick
J., concluded that the Ministers should have been
mindful of the possibility that their decision might
infringe Aboriginal rights, and that they had not
been sufficiently careful during the final months
of the assessment process to ensure that they
had effectively addressed the substance of the
TRTFN's concerns ((2000), 77 B.C.L.R. (3d) 310,

Delivrer un certificat d'approbation de projet
ne revient pas A donner << le feu vert » pour
tous les aspects du projet. Chaque aspect de la
construction fait au prealable 1'objet d'un long pro-
cessus d'<< autorisation » et peut necessiter la four-
niture par le promoteur de renseignements plus
detailles et plus substantiels. A la partie 6 du rap-
port faisant etat des recommandations, le comite
d'examen du projet a resume les exigences en
matiere de licences, de permis et d'autorisations
qui s'appliqueraient apres l'approbation du projet en
1'espece. De plus, ce rapport formulait des recom-
mandations prospectives quant a ce qui devrait se
produire a 1'etape du certificat, comme condition
de sa delivrance. II prevoyait que Redfern devrait,
toujours avec le concours de la PNTTR, preparer
a cette etape des analyses et des donnees de base
plus detainees, lesquelles pourraient donner lieu A
une correction du trace de la route. La majorite des
membres a aussi recommande la creation d'une
zone de gestion des ressources le long du corridor
d'acces et son maintien jusqu'h 1'achevement d'un
futur plan d'amenagement du territoire, 1'etablis-
sement de reglements regissant 1'utilisation de la
route et la creation d'un comite conjoint de ges-
tion de la route avec la PNTTR. Le rapport recom-
mandait que la future demande de Redfern en vue
d'obtenir un permis special d'utilisation de la route
soit presentee au comite conjoint de gestion pro-
pose.

Invoquant des moyens fondes sur le droit admi-
nistratif et sur son titre et ses droits ancestraux, la
PNTTR a presente, en Wrier 1999, en vertu de la
Judicial Review Procedure Act, R.S.B.C. 1996, ch.
241, une demande visant a faire annuler la deci-
sion des ministres de delivrer le certificat d'appro-
bation du projet. A la demande de la province, la
demande de determination des droits et du titre
a ete dissociee de la procedure de controle judi-
ciaire et a ete inscrite pour instruction. La juge
Kirkpatrick, en son cabinet, a entendu la demande
de controle judiciaire et conclu que les ministres
auraient d^1 titre conscients de la possibilite que leur
decision porte atteinte A des droits ancestraux et
qu' ils auraient du faire preuve de plus de prudence
durant les derniers mois de revaluation afin de s'as-
surer qu'ils avaient bien repondu a l'essentiel des

19



562

	

TAKU RIVER TLINGIT FIRST NATION v. B.C. The Chief Justice

	

[2004] 3 S.C.R.

20

21

2000 BCSC 1001). She also found in the TRTFN's
favour on administrative law grounds. She set
aside the decision to issue the Project Approval
Certificate and directed a reconsideration, for
which she later issued directions.

The majority of the British Columbia Court of
Appeal dismissed the Province's appeal, finding
(per Rowles J.A.) that the Province had failed to
meet its duty to consult with and accommodate
the TRTFN ((2002), 98 B.C.L.R. (3d) 16, 2002
BCCA 59). Southin J.A., dissenting, would have
found that the consultation undertaken was ade-
quate on the facts. Both the majority and the dis-
sent appear to conclude that the decision complied
with administrative law principles. The Province
has appealed to this Court, arguing that no duty to
consult exists outside common law administrative
principles, prior to proof of an Aboriginal claim. If
such a duty does exist, the Province argues, it was
met on the facts of this case.

III. Analysis

In Haida Nation v. British Columbia (Minister of
Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, heard
concurrently with this case, this Court has con-
firmed the existence of the Crown's duty to consult
and, where indicated, to accommodate Aboriginal
peoples prior to proof of rights or title claims. The
Crown's obligation to consult the TRTFN was
engaged in this case. The Province was aware of
the TRTFN 's claims through its involvement in the
treaty negotiation process, and knew that the deci-
sion to reopen the Tulsequah Chief Mine had the
potential to adversely affect the substance of the
TRTFN's claims.

preoccupations de la PNTTR ((2000), 77 B.C.L.R.
(3d) 310, 2000 BCSC 1001). La juge a egalement
donne raison a la PNTTR en ce qui concerne les
moyens fondes sur le droit administratif. Elle a
annule la decision accordant le certificat d'appro-
bation du projet et elle a ordonne le reexamen de
la demande de permis, reexamen a regard duquel
elle a plus tard donne des directives.

La majorite de la Cour d'appel de la Colombie-
Britannique (sous la plume de la juge Rowles) a
rejete 1appel de la province, concluant que celle-ci
ne s'etait pas acquittee de son obligation de con-
sulter la PNTTR et de trouver des accommode-
ments aux preoccupations de celle-ci ((2002), 98
B.C.L.R. (3d) 16, 2002 BCCA 59). Dissidente, la
juge Southin etait d'avis que la consultation avait
ete adequate au vu des faits. Tant les juges majori-
taires que la juge dissidente semblent conclure que
la decision etait conforme aux principes du droit
administratif. La province s'est pourvue devant la
Cour, faisant valoir que, sauf application des prin-
cipes du droit administratif prevus par la common
law, it n 'existe pas d'obligation de consultation,
tant qu'une revendication de droits ancestraux n'a
pas ad' etablie. Elle ajoute que, si une telle obliga-
tion existe, les faits demontrent qu'elle a ete res-
pectee en 1'espece.

III. Analyse

Dans 1'affaire Nation haida c. Colombie-
Britannique (Ministre des Forets), [2004] 3 R.C.S.
511, 2004 CSC 73, entendue en meme temps que le
present pourvoi, la Cour a confirme 1'existence de
l'obligation de la Couronne de consulter les peu-
ples autochtones et, s'il y a lieu, de trouver des
accommodements aux preoccupations de ceux-ci
mane avant que n'ait ete tranchee une revendica-
tion de droits ou de titre. En 1'espece, la Couronne
avait l 'obligation de consulter la PNTTR. La pro-
vince etait au courant des revendications en raison
de la participation de la PNTTR au processus de
negociation de traites, et elle savait que la deci-
sion de rouvrir la mine Tulsequah Chief pouvait
avoir un effet prejudiciable sur le fond des revendi-
cations de la PN'1-1'R.
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22On the principles discussed in Haida, these
facts mean that the honour of the Crown placed the
Province under a duty to consult with the TRTFN in
making the decision to reopen the Tulsequah Chief
Mine. In this case, the process engaged in by the
Province under the Environmental Assessment Act
fulfilled the requirements of its duty. The TRTFN
was part of the Project Committee, participating
fully in the environmental review process. It was
disappointed when, after three and a half years,
the review was concluded at the direction of the
Environmental Assessment Office. However, its
views were put before the Ministers, and the final
project approval contained measures designed to
address both its immediate and long-term con-
cerns. The Province was under a duty to consult.
It did so, and proceeded to make accommodations.
The Province was not under a duty to reach agree-
ment with the TRTFN, and its failure to do so did
not breach the obligations of good faith that it owed
the TRTFN.

A. Did the Province Have a Duty to Consult and
if Indicated Accommodate the TRTFN?

The Province argues that, before the determi-
nation of rights through litigation or conclusion of
a treaty, it owes only a common law "duty of fair
dealing" to Aboriginal peoples whose claims may
be affected by government decisions. It argues
that a duty to consult could arise after rights have
been determined, through what it terms a "justi-
ficatory fiduciary duty". Alternatively, it submits,
a fiduciary duty may arise where the Crown has
undertaken to act only in the best interests of an
Aboriginal people. The Province submits that it
owes the TRTFN no duty outside of these specific
situations.

The Province's submissions present an impov-
erished vision of the honour of the Crown and all

Selon les principes analyses dans Haida, it res-
sort de ces faits que 1'honneur de la Couronne
commandait que celle-ci consulte la PNTTR avant
de decider de rouvrir la mine Tulsequah Chief. En
1'espece, la province s'est acquittee de son obliga-
tion en engageant le processus prevu a l'Environ-
mental Assessment Act. La PN'I - I'R faisait partie
du comite d'examen du projet et elle a participe
A part entiere a l'examen environnemental. Elle
a ete decue, trois ans et demi plus tard, de voir
celui-ci prendre fin sur ordre du Bureau des eva-
luations environnementales. Ses vues ont toutefois
ete exposees aux ministres et le certificat d'appro-
bation du projet final contenait des mesures visant

repondre a ses preoccupations, a court comme a
long terme. La province avait 1'obligation de con-
sulter. Elie 1'a fait et elle a pris des mesures d'ac-
commodement a regard des preoccupations expri-
mees. Elle n'avait cependant pas l'obligation de se
mettre d'accord avec la PNTTR et le fait qu'elle
n'y soit pas parvenue ne constitue pas un manque-
ment a son obligation d'agir de bonne foi avec la
PNTTR.

A. La province avait-elle ('obligation de con-
sulter la PNTTR et, s 'il y a lieu, de trouver
des accommodements aux preoccupations de
cette derniere?

La province plaide que, taut que les droits n'ont
pas ete fixes dans une decision, une procedure judi-
ciaire ou un traite, elle n'a que l'obligation, prevue
par la common law, de « negocier honorablement
avec les peuples autochtones dont les revendica-
tions risquent d'etre touchees par les decisions
gouvernementales. Elle affirme que l'obligation de
consulter pourrait prendre naissance une foil les
droits etablis, par 1'effet de ce qu'elle appelle une
[TRADUCTION] « obligation fiduciaire de justifica-
tion >>. Subsidiairement, elle soutient qu'une obli-
gation fiduciaire peut naitre lorsque la Couronne
s'engage a agir uniquement clans le meilleur interet
d'un people autochtone. Elle pretend qu'en dehors
de ces situations precises elle n'a aucune obliga-
tion envers la PNTTR.

Les pretentions de la province donnent une
vision etroite de 1 'honneur de la Couronne et de
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that it implies. As discussed in the companion case
of Haida, supra, the principle of the honour of the
Crown grounds the Crown's duty to consult and if
indicated accommodate Aboriginal peoples, even
prior to proof of asserted Aboriginal rights and title.
The duty of honour derives from the Crown's asser-
tion of sovereignty in the face of prior Aboriginal
occupation. It has been enshrined in s. 35(1) of
the Constitution Act, 1982, which recognizes and
affirms existing Aboriginal rights and titles. Section
35(1) has, as one of its purposes, negotiation of just
settlement of Aboriginal claims. In all its dealings
with Aboriginal peoples, the Crown must act hon-
ourably, in accordance with its historical and future
relationship with the Aboriginal peoples in question.
The Crown's honour cannot be interpreted narrowly
or technically, but must be given full effect in order
to promote the process of reconciliation mandated
by s. 35(1).

As discussed in Haida, what the honour of the
Crown requires varies with the circumstances. It
may require the Crown to consult with and accom-
modate Aboriginal peoples prior to taking decisions:
R. v. Sparrow, [1990] 1 S.C.R. 1075, at p. 1119; R. v.
Nikal, [1996] 1 S.C.R. 1013; R. v. Gladstone, [1996]
2 S.C.R. 723; Delgamuukw v. British Columbia,
[1997] 3 S.C.R. 1010, at para. 168. The obligation
to consult does not arise only upon proof of an
Aboriginal claim, in order to justify infringement.
That understanding of consultation would deny the
significance of the historical roots of the honour of
the Crown, and deprive it of its role in the reconcil-
iation process. Although determining the required
extent of consultation and accommodation before a
final settlement is challenging, it is essential to the
process mandated by s. 35(1). The duty to consult
arises when a Crown actor has knowledge, real or
constructive, of the potential existence of Aboriginal
rights or title and contemplates conduct that might
adversely affect them. This in turn may lead to a duty
to change government plans or policy to accommo-
date Aboriginal concerns. Responsiveness is a key

tout ce que ce principe implique. Comme it a ete
explique dans 1'arret connexe Haida, precite, l'obli-
gation de la Couronne de consulter les peuples
autochtones et, s'il y a lieu, de trouver des accom-
modements a leurs preoccupations, meme avant
que l'existence des droits et titres ancestraux reven-
diques n'ait ete etablie, repose sur le principe de
1 'honneur de la Couronne. Cobligation d'agir hono-
rablement decoule de 1'affirmation de la souverai-
nete de la Couronne face a 1'occupation anterieure
des terres par les peuples autochtones. Ce principe
a ete consacre au par. 35(1) de la Loi constitution-
nelle de 1982, qui reconnait et confirme les droits et
titres ancestraux existants des peuples autochtones.
Un des objectifs vises par le par. 35(1) est la nego-
tiation de reglements equitables des revendications
autochtones. Dans toutes ses negotiations avec les
Autochtones, la Couronne doit agir honorablement,
dans le respect de ses relations passees et futures
avec le peuple autochtone concern. Le principe de
1 'honneur de la Couronne ne peut recevoir une inter-
pretation etroite ou formaliste. Au contraire, it con-
vient de lui donner plein effet afin de promouvoir le
processus de conciliation prescrit par le par. 35(1).

Comme it a ete explique dans Haida, les obliga-
tions requises pour que soit respecte le principe de
1'honneur de la Couronne varient selon les circons-
tances. La Couronne peut etre tenue de consulter les
peuples autochtones et de trouver des accommode-
ments aux preoccupations de ceux-ci avant de pren-
dre des decisions : R. c. Sparrow, [1990] 1 R.C.S.
1075, p. 1119; R. c. Nikal, [1996] 1 R.C.S. 1013; R.
c. Gladstone, [1996] 2 R.C.S. 723; Delgamuukw c.
Colombie-Britannique, [1997] 3 R.C.S. 1010, par.
168. L'obligation de consulter ne prend pas nais-
sance seulement lorsque la revendication autochtone
a ete etablie, pour justifier des violations. Une telle
interpretation de 1'obligation de consultation nierait
l'importance des racines historiques de 1'honneur
de la Couronne et empe'cherait ce principe de jouer
son role dans la conciliation. Determiner, avant le
raglement definitif d'une revendication, 1'ampleur
des mesures de consultation et d 'accommodement
qui sont requises n'est pas une Cache facile, mais
it s'agit d'un aspect essentiel du processus impose
par le par. 35(1). L'obligation de consulter nait lors-
qu'un representant de la Couronne a connaissance,
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requirement of both consultation and accommoda-
tion.

The federal government announced a compre-
hensive land claims policy in 1981, under which
Aboriginal land claims were to be negotiated. The
TRTFN submitted its land claim to the Minister of
Indian Affairs in 1983. The claim was accepted for
negotiation in 1984, based on the TRTFN's tradi-
tional use and occupancy of the land. No negotia-
tion ever took place under the federal policy; how-
ever, the TRTFN later began negotiation of its land
claim under the treaty process established by the
B.C. Treaty Commission in 1993. As of 1999, the
TRTFN had signed a Protocol Agreement and a
Framework Agreement, and was working towards
an Agreement in Principle. The Province clearly had
knowledge of the TRTFN's title and rights claims.

When Redfern applied for project approval, in
its efforts to reopen the Ttllsequah Chief Mine, it
was apparent that the decision could adversely affect
the TRTFN's asserted rights and title. The TRTFN
claim Aboriginal title over a large portion of north-
western British Columbia, including the territory
covered by the access road considered during the
approval process. It also claims Aboriginal hunt-
ing, fishing, gathering, and other traditional land use
activity rights which stood to be affected by a road
through an area in which these rights are exercised.
The contemplated decision thus had the potential to
impact adversely the rights and title asserted by the
TRTFN.

concretement ou par imputation, de l'existence
potentielle d'un titre ou de droits ancestraux et envi-
sage des mesures susceptibles d'avoir un effet pre-
judiciable sur ces droits ou ce titre. Cette obligation
pourrait egalement obliger le gouvernement a modi-
fier ses plans ou politiques afin de trouver des accom-
modements aux preoccupations des Autochtones.
La volonte de repondre aux preoccupations est un
element cle taut a 1'etape de la consultation qu'a celle
de 1'accommodement.

En 1981; le gouvernement federal a annonce
la mise en place d'une politique de reglement des
revendications territoriales globales devant regir la
negociation des revendications territoriales autoch-
tones. En 1983, la PNTTR a presente sa revendica-
tion territoriale au ministre des Affaires indiennes.
Cette revendication a ad" acceptee pour negocia-
tion en 1984, sur le fondement de l'utilisation et
de l'occupation traditionnelles des terres par la
PN'11'R. Il n'y a eu aucune negocation en vertu de
la politique federale. Cependant, la PNTTR a par
la suite entame la negocation de sa revendication
territoriale dans le cadre du processus de conclu-
sion de traites etabli par la Commission des trai-
tes de la Colombie-Britannique en 1993. En 1999,
la PNTTR avait deja signe un protocole d 'entente et
un accord-cadre et elle negociait un accord de prin-
cipe. 11 est clair que la province connaissait 1 'exis-
tence des revendications de titre et de droits de la
PN'ITR.

Lorsque Redfern a presente sa demande d'ap-
probation du projet visant la reouverture de la mine
Tulsequah Chief, it emit evident que la decision pou-
vait avoir un effet prejudiciable sur les droits et le
titre revendiques par la PNTTR. Celle-ci revendique
le titre ancestral sur une grande partie du nord-ouest
de la Colombie-Britannique, territoire qui comprend
le secteur ou passerait la route d'acces etudiee durant
le processus d'approbation. La PNTTR revendique
egalement des droits ancestraux de chasse, de peche,
de cueillette et d'utilisation des terres pour d'autres
activites traditionnelles, qui risqueraient d'etre tou-
ches si une route traversait cette region. La mesure
envisagee etait donc susceptible d 'avoir un effet pre-
judiciable sur les droits et le titre revendiques par la
PN'11'R.

26

27



566

	

TAKU RIVER TLINGIT FIRST NATION v. B.C. The Chief Justice

	

[2004] 3 S.C.R.

28

29

30

The Province was aware of the claims, and con-
templated a decision with the potential to affect the
TRTFN's asserted rights and title negatively. It fol-
lows that the honour of the Crown required it to
consult and if indicated accommodate the TRTFN
in making the decision whether to grant project
approval to Redfern, and on what terms.

B. What Was the Scope and Extent of the
Province 's Duty to Consult and Accommodate
the TRTFN?

The scope of the duty to consult is "proportion-
ate to a preliminary assessment of the strength of
the case supporting the existence of the right or title,
and to the seriousness of the potentially adverse
effect upon the right or title claimed" (Haida, supra,
at para. 39). It will vary with the circumstances, but
always requires meaningful, good faith consultation
and willingness on the part of the Crown to make
changes based on information that emerges during
the process.

There is sufficient evidence to conclude that the
TRTFN have prima facie Aboriginal rights and title
over at least some of the area that they claim. Their
land claim underwent an extensive validation pro-
cess in order to be accepted into the federal land
claims policy in 1984. The Department of Indian
Affairs hired a researcher to report on the claim, and
her report was reviewed at several stages before the
Minister validated the claim based on the TRTFN's
traditional use and occupancy of the land and
resources in question. In order to participate in treaty
negotiations under the B.C. Treaty Commission, the
TRTFN were required to file a statement of intent
setting out their asserted territory and the basis
for their claim. An Aboriginal group need not be
accepted into the treaty process for the Crown's
duty to consult to apply to them. Nonetheless, the
TRTFN's claim was accepted for negotiation on
the basis of a preliminary decision as to its validity.
In contrast to the Haida case, the courts below did

La province emit au courant des revendications
et envisageait de prendre une decision suscepti-
ble d'avoir un effet prejudiciable sur les droits et le
titre revendiques par la PNTTR. L'honneur de la
Couronne commandait donc que celle-ci consulte la
PN'1-I'R et, au besoin, qu'elle prenne des mesures
d'accommodement a regard des preoccupations de
cette derniere avant de decider d 'approuver le projet
de Redfern et de fixer les conditions dont son appro-
bation doit etre assortie.

B. Queue est 1 etendue de 1 'obligation de la pro-
vince de consulter la PNTTR et de trouver des
accommodements aux preoccupations de celle-
ci?

L'etendue de l'obligation de consultation << depend
de revaluation preliminaire de la solidite de la preuve
etayant 1'existence du droit ou du titre revendique,
et de la gravite des effets prejudiciables potentiels
sur le droit ou le titre > (Haida, precite, par. 39).
L'obligation vane selon les circonstances, mail elle
requiert dans tous les cas que la Couronne consulte
veritablement et de bonne foi les Autochtones con-
cernes et qu'elle soit disposee a modifier ses plans a
la lumiere des donnees recueillies au cours du pro-
cessus.

La preuve permet de conclure que, a premiere
vue, la PNTTR detient un titre et des droits ances-
traux sur au moins une partie de la region reven-
diquee. Sa revendication territoriale a ete soumise
a une procedure exhaustive de validation avant
d'etre jugee recevable clans le processus federal de
reglement des revendications territoriales en 1984.
Le ministere des Affaires indiennes a engage une
chercheuse pour preparer un rapport sur les reven-
dications de la PN'FI R, rapport qui a ete examine
a differentes etapes avant que le ministre declare la
revendication valide, sur le fondement de l'utilisa-
tion et de l 'occupation traditionnelles par la PN'I 1R
des terres et des ressources en question. Pour parti-
ciper aux negociations de traites sous l'egide de la
Commission des traites de la Colombie-Britannique,
la PN1-1'R a du produire une declaration d'intention
precisant les territoires revendiques et le fondement
de sa demande. II n'est pas necessaire qu 'un groupe
autochtone soit admis a participer an processus de
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not engage in a detailed preliminary assessment of
the various aspects of the TRTFN's claims, which
are broad in scope. However, acceptance of its title
claim for negotiation establishes a prima facie case
in support of its Aboriginal rights and title.

The potentially adverse effect of the Ministers'
decision on the TRTFN's claims appears to be rel-
atively serious. The chambers judge found that all
of the experts who prepared reports for the review
recognized the TRTFN's reliance on its system of
land use to support its domestic economy and its
social and cultural life (para. 70). The proposed
access road was only 160 km long, a geograph-
ically small intrusion on the 32,000-km2 area
claimed by the TRTFN. However, experts reported
that the proposed road would pass through an area
critical to the TRTFN's domestic economy: see,
for example, Dewhirst Report (R.R., vol. I, at pp.
175, 187, 190 and 200) and Staples Addendum
Report (A.R., vol. IV, at pp. 595-600, 604-5 and
629). The TRTFN was also concerned that the
road could act as a magnet for future development.
The proposed road could therefore have an impact
on the TRTFN's continued ability to exercise its
Aboriginal rights and alter the landscape to which
it laid claim.

In summary, the TRTFN's claim is relatively
strong, supported by a prima facie case, as attested
to by its acceptance into the treaty negotiation pro-
cess. The proposed road is to occupy only a small
portion of the territory over which the TRTFN
asserts title; however, the potential for negative
derivative impacts on the TRTFN's claims is high.
On the spectrum of consultation required by the
honour of the Crown, the TRTFN was entitled to
more than the minimum receipt of notice, disclosure
of information, and ensuing discussion. While it is

negociation de traites pour que la Couronne ait l'obli-
gation de le consulter. Neanmoins, la revendication
de la PN'1'1'R a ete acceptee en vue de la negociation
d'un traite, par suite d'une decision preliminaire sur
sa validite. A l'inverse de 1'affaire Haida, les juridic-
tions inferieures n'ont pas en 1'espece procede a une
evaluation preliminaire detaillee des divers aspects
des revendications de la PNTTR, revendications
qui ont une large portee. Toutefois, 1'acceptation de
leur revendication de titre en vue de la negotiation
d'un traite constitue une preuve prima,facie du bien-
fonde de leurs revendications d'un titre et de droits
ancestraux.

L'effet negatif que la decision des ministres
risque d'avoir sur les revendications de la PNTTR
semble relativement grave. La juge en son cabinet
a conclu que tous les experts ayant prepare un rap-
port pour 1'examen de la proposition ont reconnu
que la PNTTR dependait de son regime d'utilisa-
tion du territoire pour soutenir son economie ainsi
que la vie sociale et culturelle de sa communaute
(par. 70). La route d'acces proposee ne compte que
160 kilometres et ne represente donc qu'une faible
proportion des 32 000 kilometres carres revendi-
ques par la PNTTR. Cependant, les experts ont
signale que cette route traverserait une zone criti-
que pour 1'economie de la PNTTR : voir, par exem-
ple, le rapport Dewhirst (d.i., vol. I, p. 175, 187, 190
et 200) et 1'addenda du rapport Staples (d.a., vol.
IV, p. 595-600, 604-605 et 629). La PNTTR craint
egalement que la route n'attire d'autres projets. La
route proposee pourrait donc avoir une incidence
sur sa capacite de continuer d'exercer ses droits
ancestraux et pourrait modifier le territoire qui est
revendique.

En resume, les revendications de la PNTTR sont
relativement solides et a premiere vue fondees,
comme le demontre le fait qu'elles ont ete accep-
tees en vue de la negociation d'un traite. La route
proposee n'occupe qu'une petite partie du territoire
sur lequel la PN'1'1'R revendique un titre; toutefois,
le risque de consequences negatives sur les reven-
dications est eleve. En ce qui concerne le niveau
de consultation que requiert le principe de 1'hon-
neur de la Couronne, la PNTTR avait droit a davan-
tage que le minimum prescrit, a savoir un avis, la
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impossible to provide a prospective checklist of the
level of consultation required, it is apparent that
the TRTFN was entitled to something significantly
deeper than minimum consultation under the cir-
cumstances, and to a level of responsiveness to its
concerns that can be characterized as accommoda-
tion.

C. Did the Crown Fulfill its Duty to Consult and
Accommodate the TRTFN?

The process of granting project approval to
Redfern took three and a half years, and was con-
ducted largely under the Environmental Assessment
Act. As discussed above, the Act sets out a process
of information gathering and consultation. The Act
requires that Aboriginal peoples whose traditional
territory includes the site of a reviewable project
be invited to participate on a project committee.

The question is whether this duty was fulfilled
in this case. A useful framework of events up to
August 1st, 2000 is provided by Southin J.A. at para.
28 of her dissent in this case at the Court of Appeal.
Members of the TRTFN were invited to participate
in the Project Committee to coordinate review of the
project proposal in November 1994 and were given
the original two-volume submission for review and
comment: Southin J.A., at para. 39. They partici-
pated fully as Project Committee members, with
the exception of a period of time from February to
August of 1995, when they opted out of the process,
wishing instead to address the issue through treaty
talks and development of a land use policy.

The Final Project Report Specifications ("Spec-
ifications") detail a number of meetings between
the TRTFN, review agency staff and company
representatives in TRTFN communities prior to
February 1996: Southin J.A., at para. 41. Redfern
and TRTFN met directly several times between
June 1993 and February 1995 to discuss Redfern's
exploration activities and TRTFN's concerns
and information requirements. Redfern also con-
tracted an independent consultant to conduct

communication d'information et la tenue de dis-
cussions en consequence. Bien qu'il soit impossible
de determiner a 1'avance le niveau de consultation
requis, it est clair que, dans les circonstances, la
PNTTR avait le droit de s'attendre a des consulta-
tions plus poussees que le strict minimum et a une
volonte de repondre a ses preoccupations qui puisse
etre qualifiee d'accommodement.

C. La Couronne s 'est-elle acquittee envers la
PNTTR de son obligation de consultation et
d'accommodement?

Le processus d 'approbation du projet de Redfern
a dure trois ans et demi et a dans une large mesure
ete mene en vertu de 1'Environmental Assessment
Act. Comme it a ete explique precedemment, la
Loi prevoit un processus de collecte d' informa-
tion et de consultation. Selon la Loi, les peuples
autochtones dont le territoire traditionnel abrite le
chantier d 'un projet assujetti a la procedure d'exa-
men doivent etre invites a faire partie du comite
d'examen du projet.

II s'agit en 1 'espece de decider si cette obliga-
tion a ete respectee. Au par. 28 de ses motifs dis-
sidents dans la presente affaire, la juge Southin de
la Cour d'appel decrit utilement les evenements jus-
qu'au ter aout 2000. En novembre 1994, la PNTI'R
a ete invitee a faire partie du comite charge de coor-
donner 1examen du projet et s'est vu remettre pour
examen et commentaires la demande originale qui
comportait deux volumes : la juge Southin, par. 39.
Elie a participe a part entiere en tant que membre
du comite d'examen du projet, sauf de fevrier a aout
1995, ou elle a choisi de se retirer, preferant se con-
centrer sur les pourparlers au sujet du traite et 1'ela-
boration d'une politique d 'utilisation du territoire.

Les specifications du rapport de projet final
(<< specifications ») precisent le nombre de reunions
qui ont eu lieu, avant fevrier 1996, entre la PNTTR,
le personnel de 1 'agence d'examen et des represen-
tants de 1'entreprise dans les communautes de la
PNTTR : la juge Southin, par. 41. De juin 1993 a
fevrier 1995, Redfern et la PN'TI R se sont rencon-
trees plusieurs fois pour discuter des activites d'ex-
ploration de Redfern ainsi que des inquietudes et des
demander d'information de la PN'11'R. Redfern a
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archaeological and ethnographic studies with input
from the TRTFN to identify possible effects of the
proposed project on the TRTFN's traditional way
of life: Southin J.A., at para. 41. The Specifications
document TRTFN's written and oral requirements
for information from Redfern concerning effects on
wildlife, fisheries, terrain sensitivity, and the impact
of the proposed access road, of barging and of mine
development activities: Southin J.A., at para. 41.

The TRTFN declined to participate in the Road
Access Subcommittee until January 26, 1998. The
Environmental Assessment Office appreciated the
dilemma faced by the TRTFN, which wished to have
its concerns addressed on a broader scale than that
which is provided for under the Act. The TRTFN
was informed that not all of its concerns could be
dealt with at the certification stage or through the
environmental assessment process, and assistance
was provided to it in liaising with relevant decision
makers and politicians.

With financial assistance the TRTFN partici-
pated in many Project Committee meetings. Its
concerns with the level of information provided by
Redfern about impacts on Aboriginal land use led
the Environmental Assessment Office to commis-
sion a study on traditional land use by an expert
approved by the TRTFN, under the auspices of an
Aboriginal study steering group. When the first
Staples Report failed to allay the TRTFN's con-
cerns, the Environmental Assessment Office com-
missioned an addendum. The TRTFN notes that
the Staples Addendum Report was not specifically
referred to in the Recommendations Report eventu-
ally submitted to the Ministers. However, it did form
part of Redfern's Project Report.

While acknowledging its participation in the con-
sultation process, the TRTFN argues that the rapid
conclusion to the assessment deprived it of mean-
ingful consultation. After more than three years,

aussi charge un consultant independant d'effectuer,
avec le concours de la PN'1'I'R, des etudes archeolo-
giques et ethnographiques pour determiner les effets
possibles du projet sur le mode de vie traditionnel de
celle-ci : la juge Southin, par. 41. Les specifications
montrent que la PN'1"1'R a, tant par ecrit que ver-
balement, demande a Redfern des renseignements
concernant les effets sur la faune, la Oche et la sen-
sibilite du terrain, l'impact de la route d'acces pro-
posee, le transport par chaland et les activites minie-
res : la juge Southin, par. 41.

Jusqu'au 26 janvier 1998, la PNTTR a refuse de
participer aux travaux du sous-comite charge d 'exa-
miner la question de 1'acces a la route. Le Bureau
des evaluations environnementales a compris le
dilemme de la PNTTR, qui preferait voir ses pre-
occupations examinees sur une plus grande echelle
que ce qui est prevu par la Loi. Elie a ete informee
que tous ses sujets de preoccupation ne pouvaient
pas etre examines a l'etape de la delivrance du certi-
ficat ou dans le cadre de revaluation environnemen-
tale, et on 1'a aidee a prendre contact avec les deci-
deurs et les politiciens competents.

Aidee financierement, la PNTTR a participe
A. de nombreuses reunions du comite d'examen du
projet. Devant les preoccupations de la PN'1"I'R a
propos du niveau d'information fourni par Redfern
au sujet des effets sur 1'utilisation du territoire par
les Autochtones, le Bureau des evaluations environ-
nementales a charge un expert, juge acceptable par
la PNTTR, d'effectuer une etude sur l'utilisation tra-
ditionnelle des terres, sous les auspices d'un groupe
directeur autochtone. Comme le premier rapport
Staples n'a pas su dissiper les inquietudes de la
PN'I"I'R, le Bureau des evaluations environnemen-
tales a commande la preparation d'un addenda a ce
rapport. La PNTTR souligne que cet addenda n'etait
pas mentionne expressement dans le rapport faisant
etat des recommandations qui a ete presente ulte-
rieurement aux ministres. 11 faisait toutefois partie
du rapport de projet de Redfern.

La PNTTR reconnait avoir participe a la con-
sultation, mail soutient que la cloture rapide de
revaluation 1'a privee du benefice d'une veritable
consultation. Apres plus de trois annees ponctuees
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numerous studies and meetings, and extensions of
statutory time periods, the assessment process was
brought to a close in early 1998. The Environmental
Assessment Office stated on February 26 that con-
sultation must end by March 4, citing its work load.
The Project Committee was directed to review and
sign off on the Recommendations Report on March
3, the same day that it received the last 18 pages of
the report. Appendix C to the Recommendations
Report notes that the TRTFN disagreed with the
Recommendations Report because of certain
"information deficiencies": Southin J.A., at para.
46. Thus, the TRTFN prepared a minority report
that was submitted with the majority report to the
Ministers on March 12. Shortly thereafter, the
project approval certification was issued.

It is clear that the process of project approval
ended more hastily than it began. But was the con-
sultation provided by the Province nonetheless ade-
quate? On the findings of the courts below, I con-
clude that it was.

The chambers judge was satisfied that any duty to
consult was satisfied until December 1997, because
the members of the TRTFN were full participants in
the assessment process (para. 132). I would agree.
The Province was not required to develop special
consultation measures to address TRTFN's con-
cerns, outside of the process provided for by the
Environmental Assessment Act, which specifically
set out a scheme that required consultation with
affected Aboriginal peoples.

The Act permitted the Committee to set its own
procedure, which in this case involved the forma-
tion of working groups and subcommittees, the
commissioning of studies, and the preparation of a
written recommendations report. The TRTFN was
at the heart of decisions to set up a steering group
to deal with Aboriginal issues and a subcommittee
on the road access proposal. The information and
analysis required of Redfern were clearly shaped
by TRTFN's concerns. By the time that the assess-
ment was concluded, more than one extension of

de nombreuses etudes et reunions et de proroga-
tions des delais prevus par la Loi, it a ete mis fin a
revaluation au debut de 1998. Invoquant sa charge
de travail, le Bureau des evaluations environne-
mentales a declare, le 26 fevrier, que la consulta-
tion devait se terminer le 4 mars. II a ordonne au
comite d'examen du projet d'examiner le rapport
faisant etat des recommandations et de remettre
ses conclusions le 3 mars, soft le jour meme od le
comite a reru les 18 dernieres pages du rapport. Il
est mentionne a 1'annexe C du rapport faisant etat
des recommandations que la PNTTR a exprime son
desaccord au sujet du rapport en raison de certai-
nes [TRADUCTION] « lacunes de 1'information » :
la juge Southin, par. 46. La PNTTR a done pre-
pare un rapport minoritaire, qui a ete soumis aux
ministres avec le rapport majoritaire le 12 mars.
Le certificat d 'approbation de projet a ete delivre
peu apres.

11 ne fait pas de doute qu'il y a eu, a la fin, accele-
ration du processus d'approbation du projet. Mais la
consultation menee par la province a-t-elle ete suffi-
sante malgre tout? Les constatations des juridictions
inferieures m'amenent a conclure affirmativement.

La juge en son cabinet a estime que 1'obligation
de consulter a ete respectee jusqu'en decembre 1997,
parce que la PNTTR participait alors a part entiere
a revaluation (par. 132). Je souscris a son opinion.
La province n'etait pas tenue de mettre sur pied,
pour 1'examen des preoccupations de la PNTIR,
une procedure speciale de consultation differente
de celle etablie par 1'Environmental Assessment
Act, qui requiert expressement la consultation des
Autochtones concernes.

La Loi autorisait le comite a etablir lui-meme
sa procedure. II a ainsi decide de former des grou-
pes de travail et des sous-comites, de commander
des etudes et la preparation d 'un rapport faisant etat
de ses recommandations. La PN'1"1'R a ete 1'insti-
gatrice des decisions de mettre sur pied un groupe
directeur charge d 'etudier les questions autochtones
et un sous-comite pour 1'examen de la proposition
concernant 1'acces a la route. Les renseignements
et l'analyse demandes a Redfern refletaient claire-
ment les preoccupations de la PN I'R. A la fin de
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statutory time limits had been granted, and in the
opinion of the project assessment director, "the
positions of all of the Project Committee members,
including the TRTFN had crystallized" (Affidavit of
Norman Ringstad, at para. 82 (quoted at para. 57 of
the Court of Appeal's judgment)). The concerns of
the TRTFN were well understood as reflected in the
Recommendations Report and Project Report, and
had been meaningfully discussed. The Province had
thoroughly fulfilled its duty to consult.

As discussed in Haida, the process of consultation
may lead to a duty to accommodate Aboriginal con-
cerns by adapting decisions or policies in response.
The purpose of s. 35(1) of the Constitution Act, 1982
is to facilitate the ultimate reconciliation of prior
Aboriginal occupation with de facto Crown sover-
eignty. Pending settlement, the Crown is bound by
its honour to balance societal and Aboriginal inter-
ests in making decisions that may affect Aboriginal
claims. The Crown may be required to make deci-
sions in the face of disagreement as to the adequacy
of its response to Aboriginal concerns. Balance and
compromise will then be necessary.

The TRTFN in this case disputes the adequacy
of the accommodation ultimately provided by the
terms of the Project Approval Certificate. It argues
that the Certificate should not have been issued until
its concerns were addressed to its satisfaction, par-
ticularly with regard to the establishment of baseline
information.

With respect, I disagree. Within the terms of the
process provided for project approval certification
under the Act, TRTFN concerns were adequately
accommodated. In addition to the discussion in
the minority report, the majority report thoroughly
identified the TRTFN's concerns and recommended
mitigation strategies, which were adopted into the

revaluation, plus d'une prorogation des delais prevus
par la Loi avait dte accordde et, selon le directeur
de revaluation du projet, [TRADUCTION] « tour les
membres du comitd responsable du projet, y corn-
pris la PNTTR, avaient forme leur opinion >> (par. 82
de 1'affidavit de Norman Ringstad (cite au par. 57 de
l'arret de la Cour d'appel)). Les preoccupations de
la PNTTR ont dte bien comprises, comme le mon-
trent le rapport faisant drat des recommandations et
le rapport de projet, et elles ont ete analysees en pro-
fondeur. La province s'est pleinement acquittde de
son obligation de consultation.

Comme it a ete expliqud dans l'affaire Haida,
la consultation peut donner lieu a l'obligation de
trouver des accommodements aux preoccupations
des Autochtones en adaptant des decisions ou des
politiques en consequence. L'objectif du par. 35(1)
de la Loi constitutionnelle de 1982 est de favori-
ser la conciliation ultime de 1'occupation anterieure
du territoire par les Autochtones et la souverainetd
de fait de la Couronne. Tant que la question n'est
pas rdglee, le principe de 1'honneur de la Couronne
commande que celle-ci mette en balance les interets
de la societe et ceux des peuples autochtones lors-
qu'elle prend des decisions susceptibles d'entrainer
des repercussions sur les revendications autochto-
nes. Elle peut etre appelee a prendre des decisions
en cas de ddsaccord quant au caractere suffisant des
mesures adoptees en reponse aux preoccupations
exprimdes par les Autochtones. Une attitude de pon-
ddration et de compromis s'impose alors.

En 1'espece, la PNTTR conteste le caractere suf-
fisant des mesures d'accommodement prdvues par
les conditions dont est assorti le certificat d'appro-
bation de projet. Elle soutient que celui-ci n'aurait
pas du etre delivre tant qu'on n'avait pas repondu de
facon satisfaisante a ses preoccupations, surtout en
ce qui concerne l'etablissement de donne-es de base.

En toute deference, je ne souscris pas a cette opi-
nion. Dans le cadre du processus prevu par la Loi
pour la delivrance du certificat d'approbation de
projet, les preoccupations de la PNTTR ont fait rob-
jet de mesures d'accommodement suffisantes. En
plus de 1'analyse presentee dans le rapport minori-
taire, le rapport majoritaire a expose en detail les
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terms and conditions of certification. These mitiga-
tion strategies included further directions to Redfern
to develop baseline information, and recommenda-
tions regarding future management and closure of
the road.

Project approval certification is simply one stage
in the process by which a development moves for-
ward. In Haida, the Province argued that although
no consultation occurred at all at the disputed, "stra-
tegic" stage, opportunities existed for Haida input
at a future "operational" level. That can be distin-
guished from the situation in this case, in which the
TRTFN was consulted throughout the certification
process and its concerns accommodated.

The Project Committee concluded that some out-
standing TRTFN concerns could be more effectively
considered at the permit stage or at the broader stage
of treaty negotiations or land use strategy planning.
The majority report and terms and conditions of the
Certificate make it clear that the subsequent permit-
ting process will require further information and
analysis of Redfern, and that consultation and negoti-
ation with the TRTFN may continue to yield accom-
modation in response. For example, more detailed
baseline information will be required of Redfern
at the permit stage, which may lead to adjustments
in the road's course. Further socio-economic stud-
ies will be undertaken. It was recommended that a
joint management authority be established. It was
also recommended that the TRTFN's concerns
be further addressed through negotiation with the
Province and through the use of the Province's reg-
ulatory powers. The Project Committee, and by
extension the Ministers, therefore clearly addressed
the issue of what accommodation of the TRTFN's
concerns was warranted at this stage of the project,
and what other venues would also be appropriate for
the TRTFN's continued input. It is expected that,
throughout the permitting, approval and licens-
ing process, as well as in the development of a land
use strategy, the Crown will continue to fulfill its

preoccupations de la PNTTR et a recommande des
mesures d'attenuation, lesquelles ont ete integrees
dans les conditions du certificat. Ces mesures pre-
voyaient notamment qu'il soit ordonne a Redfern
d'etablir des donnees de base et comprenaient des
recommandations au sujet de la gestion future de la
route et sa fermeture.

La delivrance du certificat d 'approbation de projet
est simplement l 'etape du processus qui permet la
mise en oeuvre du projet. Dans I 'affaire Haida, la
province a fait valoir que, meme s'il n'y avait pas eu
du tout de consultation a 1 'etape en litige, soit celle
de la [TRADUCTION] « strategie », les Haida avaient
la possibilite de se faire entendre ulterieurement, a
1'etape des [TRADUCTION] « activites ». La situation
est differente en I 'espece, car la PNTTR a ete con-
sultee tout au long du processus de delivrance du
certificat, et ses preoccupations ont fait l'objet de
mesures d'accommodement.

Le comite d 'examen du projet a conclu que cer-
taines preoccupations non encore examinees pour-
raient etre etudiees de fawn plus efficace a 1'etape
du permis, dans le contexte plus large de la negocia-
tion de traites ou lors de la planification d'une stra-
tegie d 'utilisation du territoire. II ressort clairement
du rapport majoritaire et des conditions du certifi-
cat que, pour la delivrance des permis subsequents,
Redfern devra fournir d'autres renseignements et
analyses, et que des consultations et negociations
ulterieures avec la PNTTR pourront entrainer la
prise de mesures d'accommodement. Par exemple,
Redfern devra fournir des donnees de base plus
detainees a 1'etape du permis, ce qui pourrait entrai-
ner un rajustement du trace de la route. D'autres
etudes socio-economiques seront effectuees. 11 a ete
recommande de former un groupe conjoint d'ame-
nagement et de repondre aux preoccupations de la
PNTTR par la negociation avec la province et par le
recours aux pouvoirs de reglementation de celle-ci.
11 ne fait donc aucun doute que le comite d'examen
du projet, et par voie de consequence les ministres,
ont examine la question de savoir dans quelle mesure
les preoccupations de la PNTTR devaient faire rob-
jet d'accommodements a ce stade du projet et dans
quelles autres instances celle-ci pourrait continuer
de participer au processus. On s'attend a ce que, a
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honourable duty to consult and, if indicated, accom-
modate the TRTFN.

IV. Conclusion

In summary, I conclude that the consultation and
accommodation engaged in by the Province prior
to issuing the Project Approval Certificate for the
Thlsequah Chief Mine were adequate to satisfy the
honour of the Crown. The appeal is allowed. Leave
to appeal was granted on terms that the appellants
pay the party and party costs of the respondents
TRTFN and Melvin Jack for the application for
leave to appeal and for the appeal in any event of
the cause. There will be no order as to costs with
respect to the respondents Redfern Resources Ltd.
and Redcorp Ventures Ltd.

Appeal allowed.

Solicitors for the appellants: Fuller Pearlman &
McNeil, Victoria.

Solicitors for the respondents Taku River Tlingit
First Nation and Melvin Jack, on behalf of himself
and all other members of the Taku River Tlingit
First Nation: Pape & Salter, Vancouver.
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Solicitor for the intervener the Attorney General
of Canada: Department of Justice, Vancouver.

Solicitor for the intervener the Attorney General
of Quebec: Department of Justice, Sainte-Foy.

Solicitor for the intervener the Attorney General
of Alberta: Alberta Justice, Edmonton.

Solicitors for the interveners Business Council
of British Columbia, British Columbia and Yukon
Chamber of Mines, British Columbia Chamber of

chacune des etapes (permis, licences et autres auto-
risations) ainsi que lors de 1'elaboration d'une stra-
tegie d'utilisation du territoire, la Couronne conti-
nue de s'acquitter honorablement de son obligation
de consulter la PNTTR et, s'il y a lieu, de trouver des
accommodements aux preoccupations de celle-ci.

IV. Conclusion

En resume, je conclus que les mesures de con-
sultation et d'accommodement adoptees par la pro-
vince avant de delivrer le certificat d'approbation
du projet de la mine Tulsequah Chief etaient suf-
fisantes pour preserver 1'honneur de la Couronne.
Le pourvoi est accueilli. L'autorisation de pourvoi a
ete accordee a la condition que les appelants paient,
sur la base partie-partie, les depens des intimes
PNTTR et Melvin Jack pour la demande d'autori-
sation de pourvoi et pour le pourvoi, quelle que soit
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depens n'est rendue a regard des intimees Redfern
Resources Ltd. et Redcorp Ventures Ltd.

Pourvoi accueilli.
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