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Re: An Application by Newfoundland and Labrador Hydro (Hydro) concerning the Rate
Stabilization Plan (RSP) components of the rates to be charged to Industrial Customers
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Jurisdictional Issues with regards to the above-noted Application.
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Yours truly,
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Ge9ffrey P. Young /
S'nior Legal Counsel
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cc: Gerard Hayes - Newfoundland Power
Paul Coxworthy - Stewart McKelvey Stirling Scales
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Statement of Preliminary Issues of Jurisdiction 

 
1.  The following are the issues of preliminary jurisdiction that the Public Utilities 

Board (the Board) has been asked to determine:  

Does the Board have the jurisdiction to issue an order which changes how the 

rate stabilization plan (RSP) operated before the date of the order and, if so, does 

this jurisdiction extend to any aspect of the operation of the RSP, including the 

rate charged to customers, the determination of the balance(s) in the RSP, and 

how these balances are allocated to customers or customer classes?  In 

particular: 

• Does legislation or common law give the Board any specific relevant authority 

or alternatively, restrict the Board’s authority? 

• What would generally accepted sound public utility practice as set out in s. 4 

of the EPCA require? 

• Are there any concerns in relation to vested rights, i.e. does the language of 

the RSP create a right/obligation in each of the customers or customer 

classes?  If so at what point does this right/obligation accrue? Does this mean 

that credits/debits allocated to each customer in accordance with the plan 

are the responsibility of or to the benefit of customers in the class at the time 

of the accumulation or does the Board have the jurisdiction to order 

alternative disbursements of the balances?  

• Does the issuance of Order Nos. P.U. 34(2007), P.U. 37 (2008), P.U. 6 (2009), 

the filing of Hydro’s application on June 30, 2009, or any other order of the 

Board impact the jurisdiction of the Board?  
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History 

 
2.  The RSP is a deferral account which stabilizes rates for Island Interconnected 

Retail customer, Newfoundland Power (NP); and for Hydro’s Island 

Interconnected Industrial Customers.  It does this by deferring the collection or 

the refunding of certain energy production costs, through rate adjustments, to 

the extent that those costs differ from those costs that are forecast.  These are 

variations of fuel prices, fuel consumption volumes, and hydrology; all of these 

factors ultimately impact Hydro’s fuel bill for fuel consumed at its Holyrood 

Thermal Generating Station. 

 

3.  There have been a number of amendments to the RSP over its 25 years of 

operation.  RSP methodology changes have included fuel riders which were an 

attempt to use a more current fuel price forecast, changes in the allocation 

methods amongst customers, and changes in the period during which refunds or 

collections of amount would be made. 

 

4.  In December of 2007, Hydro applied for an interim order to freeze the 2008 RSP 

rates for its Industrial Customers citing significant load changes in this customer 

class resulting in volatility in the RSP rates that would apply to this class.  An 

interim Order (Order No. P.U. 34 (2007) was issued by the Board freezing 

Industrial Customer rates.  The Industrial Customer rates remain unchanged to 

date, due to the effect of similar successive interim orders. 
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Primary Jurisdictional Question 

 
5.  The primary jurisdictional question that is before the Board in the present 

matter is whether the Board has jurisdiction to refund RSP moneys owing to 

customers in a manner, or with a final result, which differs from the manner or 

result that would have applied had the RSP not been affected by the interim 

orders.  This has been expressed in the jurisdictional question posed to the 

Board as to whether the Board has the authority to “change the way the RSP 

operated before the date of the order. . . including the rate charged to 

customers, the determination of the balance(s) in the RSP, and how these 

balances are allocated to customers or customer classes?” 

 

Legislative Authority 

 
6.  The source of the Board’s jurisdiction is its governing legislation, the Public 

Utilities Act and the Electrical Power Control Act, 1994.  The Board’s jurisdiction 

to set rates is derived from, inter alia, section 70 of the Public Utilities Act.  The 

Board’s authority to issue interim orders is derived from section 75 of that Act: 

 

Interim order  
75. (1) The board may make an interim order unilaterally and without 
public hearing or notice, approving with or without modification, a 
schedule of rates, tolls and charges submitted by a public utility, upon the 
terms and conditions that it may decide.  
(2) The schedule of rates, tolls and charges approved under subsection (1) 
are the only lawful rates, tolls and charges of the public utility until a final 
order is made by the board under section 70.  
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(3) The board may order that the excess revenue that was earned as a 
result of an interim order made under subsection (1) and not confirmed by 
the board be  
(a) refunded to the customers of the public utility; or  
(b) placed in a reserve fund for the purpose that may be approved by the 

board.  

 

7.  Further, section 82 of the Public Utilities Act provides the Board with the power 

to investigate rates and, upon determining that the rates are unreasonable or 

unjustly discriminatory, section 87 empowers the Board to vary those rates. 

 

8.  Sections 3 and 4 of the Electrical Power Control Act, 1994, (hereinafter the EPCA) 

set out the policy the Board is to follow when setting rates.  The relevant 

provisions are: 

Power policy  

 3.  It is declared to be the policy of the province that  

 (a) the rates to be charged, either generally or under specific 
contracts, for the supply of power within the province  

 (i) should be reasonable and not unjustly discriminatory,  

 (ii) should be established, wherever practicable, based on 
forecast costs for that supply of power for 1 or more years,  

 

Implementing Policy  

 4.  In carrying out its duties and exercising its powers under 
this Act or under the Public Utilities Act, the public utilities board shall 
implement the power policy declared in section 3, and in doing so shall 
apply tests which are consistent with generally accepted sound public 
utility practice.  
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9. Through section 4 of the EPCA, the Legislature has clearly supplemented the 

substantive rate setting policy expressly stated in the Public Utilities Act and the 

EPCA with generally accepted rate making practices.   The Board has the 

jurisdiction to consider and apply rate setting tests that are generally accepted 

and sound and if it fails to so apply those tests, that could be found to be an 

error of law, perhaps one going to its jurisdiction. 

 

Interim Orders and Deferral Accounts 

 
10.  The fact that the final order to be sought in this matter arises from an interim 

order concerning a deferral account has jurisdictional implications.    

 

11.  The Legislature has given the Board authority to issue interim orders as to rates. 

Further, in paragraph 75(3)(b) of the Public Utilities Act, the Legislature has 

authorized two ways for the Board to deal with amounts that are collected 

through interim orders where those amounts are deemed to be in excess of 

amounts required: (a) to refund those amounts to customers, or (b) to place 

those amounts in a reserve fund for the purpose that may be approved by the 

Board.  

 

12.  Paragraph 75(3)(b) of the Public Utilities Act specifically empowers the Board to 

make an order as to an amount held in an account under an interim order “for a 

purpose that may be approved by the board”.  In making an interim order or a 
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final order which is further to an interim order made under this provision, the 

Board is not restricted to the purpose that applied prior the initial interim order.  

This is a grant of jurisdiction and power to the Board to exercise its discretion in 

carrying out this rate setting function.  It need not put the customers back in the 

same situation or give them the same result as they would have had but for the 

interim order; indeed it is contemplated that a purposive approach can be taken 

which might well differ from the basis for setting rates prior to the time that the 

interim rate was set.  Of course, the Board’s rate setting functions are governed 

by the legislation that governs the Board generally and decisions as to those rate 

setting functions of the Board are informed by the common law sourced from 

decisions of the courts, from previous decisions of the Board, and from decision 

of other regulators.  

 

13.  The nature and purpose of interim orders has been considered by the Supreme 

Court of Canada in Bell Canada v.  Canadian Radio‐Television & 

Telecommunications Commission. 

   Per Gonthier, J., for the court at paragraphs 46 and 49:  

 
A consideration of the nature of interim orders and the circumstances 
under which they are granted further explains and justifies their being, 
unlike final decisions, subject to retrospective review and remedial orders. 
 
 *  *  *  *  * 
 
Furthermore, the appellant [the CRTC] consistently reiterated throughout 
the procedures which led to the Decision 86-17 its intention to review the 
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rates charged for the test year 1985 and up to the date of the final decision.  
Holding that the interim rates in force during that period cannot be 
reviewed would not only be contrary to the nature of interim orders, it 
would also frustrate and subvert the appellant’s order approving interim 
rates.  

 

(Bell Canada v.  Canadian Radio‐Television & Telecommunications 
Commission, 1989 CarswellNat 586, Hydro’s Authorities, Tab 1,)  

 

14.  In the present case, starting from Order No. P.U 34 (2007), the Board specifically 

ordered that the rates were interim in nature and further, that if after a full 

review of the matter it was determined that excess revenue had been earned by 

Hydro as a result of the interim Order, customers of Hydro would receive a 

refund or that the excess revenue would be placed in a reserve account for that 

purpose.  Thereafter, throughout Order Nos. P.U. 34 (2007), P.U. 37 (2008), P.U. 

6 (2009), the Board maintained that the rates were interim in nature.   

 

15. The case law dealing with interim orders of regulators is clear and it is responsive 

to the first jurisdictional question posed to the Board: does the Board have 

jurisdiction to issue an order which has the effect of changing the way the RSP 

operated prior to the issuance of the interim order, and more particularly, does 

the Board have jurisdiction to change the way a balance in the RSP is distributed 

amongst customers?  Due to the interim nature of the order, especially when 

combined with the fact that it concerned a deferral account, the Board clearly 

has jurisdiction to revisit the outcome of the interim order, to consider whether 
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that outcome is just and reasonable in accordance with generally accepted 

sound public utility practice.  Further, the Board also has jurisdiction to   make a 

final order that varies the outcome of an interim order, and by necessary 

implication, the rules as to the rate structures that applied for the period 

between the issuance of the interim order and the final order.   

 

16. While Canadian courts have generally decided that retroactive ratemaking is not 

permissible and an is excess of the utility regulator’s jurisdiction, they have 

condoned and approved of ratemaking that has had a retrospective element 

provided that either of two elements are present: (1) the customers were aware 

that the rates were interim and therefore must be deemed to be aware that the 

rates could be reviewed and changed after they were made; or (2) the rates 

arose from a deferral account situation where amounts were shifted from one 

timeframe to another.  

 

(Re ATCO Gas, 2010CarswellAlta 764 (Alta. C.A.) Hydro’s Authorities, Tab 
2, see esp. paragraphs 55 ff.) 

 

17.  As stated above, the primary jurisdictional question here is whether the Board 

has jurisdiction to refund RSP moneys owing to customers in a manner, or with a 

final result, which differs from the manner or result that would have applied had 

the RSP not been affected by the interim orders.  In the present matter, it is 

Hydro’s submission that it is not the inherently retrospective nature of the RSP 
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that answers the primary jurisdictional question; rather, the primary 

jurisdictional question is governed by the fact that the orders were interim in 

nature.  Nevertheless, a consideration of the implications of the role of deferral 

accounts is appropriate. 

 

18.  Courts have determined that the treatment of amounts held in deferral accounts 

are subject to change, that the parties are aware of that potential, and therefore 

that orders that make those subsequent changes do not offend notions of 

predictability and fairness which is the basis for the presumption against 

retroactive ratemaking. 

 

(Re ATCO Gas, 2010CarswellAlta 764 (Alta. C.A.), Hydro’s Authorities, Tab 

2 at paragraph 57)  

 

19.  In some cases that deal with deferral accounts, there may be no customer group 

that has a valid expectation whatsoever of receiving any particular portion of 

that account.  The Board may not be concerned about offending principles of 

fairness or predictability in these cases so the retrospective nature of the orders 

may not be controversial.   

 

20.  However, in the case of the RSP, the rate design includes rules which set out the 

means by which balances in the account are distributed amongst customers.  
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Barring an intervening order of the Board, which can be either a final order 

changing the way that the collection or disbursement of amounts occur through 

rate setting of for future energy consumption, or an interim order signaling a 

potential change in the rate for consumption that occurs after the interim order 

is issued, the customer can expect to rely upon the rate structure to provide an 

outcome which will be calculated in a manner which has already been set.  

 

21.  In the present matter, the fact that the Board is dealing with a deferral account is 

not determinative of the jurisdictional question; however the interim nature of 

the orders provides the Board with ample jurisdiction to consider and render a 

final order which has a different result than would have applied had the interim 

order not been made.  The retrospective character of the final order to be made 

does not infringe principles of fairness or predictability. 

 

22.  In the context of the matter before the Board at present, the Board has received 

applications to make the rate interim on the basis of, inter alia, load related 

volatility.  The Board has responded by issuing successive interim orders.  In so 

doing, the Board has stated that it may later determine that excess revenues be 

refunded or held in a reserve account for that purpose.  Section 75 of the Public 

Utilities Act provides the Board with those powers.  Section 3 of the EPCA 

requires the Board to set rates that are reasonable and not unjustly 
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discriminatory.  Section 4 of the EPCA requires the Board to apply generally 

accepted sound public utility practice. 

 

23.  The legislation clearly provides the discretionary powers to achieve a fair 

outcome.  Taken together, the interim orders, the factual context, and the 

legislative rant of power and discretion constitute clear signals that amounts 

attributable to the period following the issuance of the first interim order were 

at the discretion of the Board to disburse or refund in accordance with sound 

rate making practices.  The parties knew, or reasonably should have known, that 

the Board had through its interim orders reserved its regulatory power to make a 

disposition of amounts in the RSP accounts in a different manner and with a 

different outcome than would have been the case had no interim order been 

made affecting the Industrial Customer RSP. 

 

Vested Rights 

 
24.  There are no vested rights held by any particular customers, or by any customer 

class, of the amounts held by Hydro with regard to RSP amounts affected by the 

interim orders.  The concept of vested rights requires more than an expectation; 

at a minimum it requires a right which is both distinct and certain.   

 

(Excerpt from Black’s Law Dictionary, 6th ed. Hydro’s Authorities, Tab 3) 
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25. The RSP is a deferral account which, in part, works by shifting the collection of 

costs from one year to a later year or years.  Deferral accounts are well accepted 

regulatory mechanisms to provide for utilities’ commodity costs recovery.  The 

RSP is intended to smooth cost and rate volatility caused by the volatility of 

commodity prices and volumes, hydrology, and customer loads.  By their very 

nature, commodity cost deferral accounts shift of costs from present customers 

to future customers.  While intergenerational equity issues inevitably arise, 

deferral accounts of this type are implemented when it is deemed to be 

worthwhile to sacrifice that rate objective in order to avoid cost and rate 

volatility. 

 

26.  Under the RSP, because of its deferral effect on cost recoveries or refunds, it is 

each customer’s actual consumption in future years which will determine the 

amount which that customer will pay for the previous consumption of the 

customers in the class.   The matching of costs causality and cost collection is, 

quite clearly, imperfect.  Because RSP amounts are refunded or collected in 

accordance with future consumption, it is impossible for any customer within the 

Industrial Customer class to claim that there is a vested right to any specific 

amount of a previous RSP balances. 

 

27.  Due to the manner by which balances owing to or owing from the RSP are 

collected or refunded (through future consumption), and due to the interim 
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nature of the orders made by the Board (which necessarily implies that the 

Board may make a final order which differs from that which applied prior to the 

time that the interim order was made) none of the attributes of vested rights 

apply.  Any plausible claim to have a vested right to receive an amount under the 

RSP vanishes once RSP rates are made interim.  It is clearly at risk.  As stated by 

the Supreme Court of Canada in Bell Canada (1989) at paragraph 58): 

The underlying theory behind the rule that a positive approval scheme 
only gives jurisdiction to make prospective orders is that the rates are 
presumed to be just and reasonable until they are modified because they 
have been approved by the regulatory on the basis that they were indeed 
just and reasonable.  However, the power to make interim orders 
necessarily implies the power to modify in its entirety the rate structure 
previously established by final order. 
 
 
(Bell Canada v.  Canadian Radio‐Television & Telecommunications 
Commission, 1989 CarswellNat 586, Hydro’s Authorities, Tab 1) 

 

Common Law Implications on Jurisdiction 

 
28.  As stated above, as a statutory tribunal the Board acquires jurisdiction to act 

through its governing statutes, the Public Utilities Act and the EPCA.  However, 

the relevant jurisprudence provides useful guidance to the Board as to how 

these statutory sources of jurisdiction should be construed.  In fact, due to the 

Legislature’s direction found in section 4 of the EPCA that the power policy is to 

be implemented in accordance with “generally accepted sound public utility 

practices”, the Board is required to consider sources such as relevant court and 

regulatory decisions in carrying out its duties. 
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29.  There are several court decisions which are relevant.  The 1989 Supreme Court 

of Canada decision regarding the regulation of Bell Canada by the CRTC is 

binding on this Board on the issue of the Board’s jurisdiction to make 

retrospective changes to rates that are the subject of an interim order.  The 

Court found that the Board’s governing legislation (1) required the CRTC to make 

rates that are always just and reasonable and (2) provided the CRTC with the 

power to make interim orders which may be reviewed and modified by a final 

decision.  The court found that this gave the CRTC the jurisdiction to make orders 

with retrospective effects.  In so finding, the court focused on the nature of 

interim orders and disposed of the argument that the interim rates were merely 

rates for the time being.  The court observed that final rates orders were subject 

to the CRTC’s review with prospective effect but interim rates were subject to 

the CRTC’s review on a retrospective basis.  

 

(Hydro’s Authorities, Tab 1, Bell Canada v. Canadian Radio‐Television & 
Telecommunications Commission, 1989 CarswellNat 586, at paragraphs 
44 ff.)   

 

30.  In reaching the 1989 Bell Canada decision, the Supreme Court of Canada cited 

with approval the 1980 Alberta Court of Appeal case Coseka Resources Ltd. v. 

Saratoga Processing Co.  In that case the court held, based upon legislative 

provisions which are similar in intent to those which apply in the instant case, 

that upon a consideration for final rates, interim rates may be reviewed 
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retrospectively back to the date of the application for the interim order and at 

the time that the Board issues its final order, it can determine and set the just 

and reasonable rates that should have applied for that interim period. 

 

(Coseka Resources Ltd. v. Saratoga Processing Co., 1980 CarswellAlta 136, 
Hydro’s Authorities, Tab 4)                         

 

31.  Further jurisprudential guidance is available from a very recent decision of the 

Alberta Court of Appeal, the abovementioned Re ATCO Gas (2010) case.  That 

case deals with a deferral account that was intended to be used to manage the 

costs and rate impacts of commodity volatility.  The utility applied successfully to 

the Board to have rectified through its rates the effects of certain past 

accounting errors it had made with respect to the account.  The court held that 

permitting the recovery of amounts that were previously unrecovered due to the 

utility’s errors was outside the scope of the intention of the deferral account 

such that the ratepayers could not have foreseen that the deferral account in 

question could be used in that manner.  It is instructive that the court did not 

find that the decision amounted to an error as to the Board’s jurisdiction; the 

retrospective nature of the order did not constitute prohibited ratemaking, per 

se.  It was, however, an unreasonable decision that the court reversed on appeal.  

 

(Re ATCO Gas, 2010CarswellAlta 764 (Alta. C.A.) Hydro’s Authorities, Tab 2) 
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32.  In an earlier ATCO case (ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities 

Board), hereafter ATCO (2006), the Supreme Court of Canada considered 

whether the disbursement to ratepayers of the proceeds of the sale of a gas 

company’s asset constituted an excess of the Board’s jurisdiction.  The court 

analyzed the jurisdictional question before it by referring to the legislation and 

determining whether the decision and action of the Board was within that 

legislative intention.  In finding that the decision constituted an excess of the 

Board’s jurisdiction the court considered the essence of the Board’s decision 

making role, essentially a ratemaking function, and determined that advancing 

ratepayers’ interests by providing them with a property right in the utility’s 

proceeds from an asset sale went beyond the Board’s jurisdiction. 

 
(ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board) 2006 
CarswellAlta 139 (S.C.C.), Hydro’s Authorities, Tab 5,) 

 

33. The ATCO (2006) case provides guidance to regulators as to which matters can 

be considered when making its decisions.  Regulators are not permitted to 

consider matters that are outside the proper scope of their investigations or to 

provide remedies that are outside the contemplation of their governing 

legislation. 

 

34. But there is no prima facie excess of jurisdiction triggered in the matter before 

the Board at present.  It was dramatic Industrial Customer load changes that 
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motivated the original application to the Board for an interim order to freeze 

rates (i.e. the application which resulted in Order No. P.U 34(2007)).  That Order 

signaled clearly to the parties that the Board would revisit the matter and could 

make a final order refunding amounts to customers or requiring a reserve 

account for that purpose.  The Board was acting within its jurisdiction and 

powers when it granted an interim order, deferring a final order as to those rates 

and those interim orders have not been challenged.  

 

Limits on the Board’s Jurisdiction to Grant Particular Orders 

 
35.  It is explicit in the Board’s grant of jurisdiction that it be empowered to set rates 

that are just and reasonable.  Provided that the Board approaches this task by 

applying appropriate rate making practices, it will continue to act within its 

jurisdiction.  If the Board then makes a decision based upon considerations that 

fall outside the realm of proper ratemaking it will, according to the ATCO (2006) 

decision, have exceeded its jurisdiction.  In dealing with the present matter with 

regard to the RSP, the law constrains the Board to providing a final order that is 

determined using generally accepted sound public utility practices. 

 

(Re Newfoundland (Board of Commissioners of Public Utilities) (the 
“Stated Case”), 1998 CarswellNfld 150, Hydro’s Authorities, Tab 6) 
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36.  The Board has received expert evidence suggesting that the amounts held in the 

Industrial Customer’s load variation component of the RSP can be properly 

reallocated amongst all Island Interconnected customers using energy ratios or 

by a method that more closely follows the methodology used in Hydro’s 

approved cost of service methodology.  It is submitted that these methods 

would be amongst the proper rate setting methodologies that the Board could 

apply in disbursing the amounts in a just and reasonable manner and that in 

deciding in such a manner the Board would be acting within its jurisdiction. 

 

37.  The Board is not jurisdictionally constrained to follow the rules used to 

determine the RSP rates that applied previously, indeed if it decided that it was 

so constrained it might be found to have unnecessarily fettered its decision 

making discretion, an error of law which itself goes to the Board’s jurisdiction.  

The ATCO (2010) Supreme Court of Canada decision is clear authority that its 

final order as to the disposition or disbursement of this deferral account must be 

one that falls within those rate setting practices that are within the reasonable 

contemplation of the parties when the deferral account was instituted.  It is also 

clear from that decision, however, that not all such errors would be errors of 

jurisdiction.   

(Macaulay & Sprague, Practice and Procedure Before Administrative 
Tribunals, Vol. 1, pp. 5B‐14.3 – 15, Hydro’s Authorities, Tab 7; 
 

Re ATCO Gas, 2010CarswellAlta 764 (Alta. C.A.), Hydro’s Authorities, Tab 2) 
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Summary of Submissions on Jurisdiction

38. In furtherance to its interim orders to set the final rates, the Board is

empowered to take into consideration, and to apply, proper ratemaking

principles as derived from its governing statutes and as informed by relevant

decisions of courts and decisions and practices of regulators. The Board is not

constrained to make a decision that adheres to the rate structures that applied

prior to the issuance of the first relevant interim order, Order No. P.U. 34 (2007).

From the effective date of that interim order forward, the Board may set rates or

disburse amounts held by Hydro in connection with the RSP, in accordance with

its legislated jurisdiction and powers and in accordance with appropriate

ratemaking principles. There are no vested rights held by any customers, or by

any customer classes, to any portions of the Industrial Customer RSP amounts

held by Hydro that arose after Order No. P.U. 34 (2007) was issued.

All of which is respectively submitted on June 9, 2010.

Telephone: (709) 737-1277
Facsimile: (709) 737-1782
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1989 CarswellNat 586

Bell Canada v. Canadian Radio-Television & Telecommunications Commission

CDN. RADIO-TELEVISION & TELECOMMUNICATIONS COMM. v. BELL CAN. et al.

Supreme Court of Canada

Lamer, Wilson, La Forest, L'Heureux-Dubé, Sopinka, Gonthier, and Cory JJ.

Heard: Febuary 21, 1989
Judgment: June 22, 1989
Docket: Doc. No. 20525

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: Raynold Langlois, Q. C. , Greg Van Koughnett and Luc Huppé , for appellant.

Gerald Tremblay, Q.C. , and Michel Racicot, for respondent.

Graham Garton , for Attorney General of Canada.

Janet Yale , for Consumers Association of Canada.

Kenneth Engeihart , for Canadian Business Telecommunications Alliance.

Michel Ryan , for C.N.C.P. Telecommunications

Andrew Roman and Robert Horwood, for National Anti-Poverty Organization.

Subject: Public

Communications Law --- Regulatory commissions - C.R.T.C. (Canadian Radio-Television and Telecommunic-
ations Commission) - Powers and duties.

Appeals - Statutory appeal on questions of law and jurisdiction - No scope for curial deference towards
agency's decisions - Specialization of duties requiring respect for decision on matters within expertise -
Power of C.R.T.C. to revisit interim rate orders being question of jurisdiction not within C.R.T.C.'s expertise -
Method of rectifying unjust or unreasonable rates within realm of C.R.T.C.'s expertise.

Jurisdiction - C.R.T.C. making order for one-time credit to rectify excessive revenues found to have been
earned by Bell Can. as result of interim orders - C.R.T.C. having authority to revisit interim orders and to recti-
fy adverse effects of such orders as part of final order - Method of rectification for C.R.T.C. provided not un-
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reasonable - One-time credit for existing customers reasonable albeit not perfect compensation.

Page 2

In March 1984, BC applied to the C.R.T.C. for a general rate increase. Because of the time it was going to take
to deal finally with that application resulting in allegedly severe prejudice to BC's fiscal situation, the C.R.T.C.
responded favourably to its request for an interim rate increase. This was set at 2 per cent effective January 1,
1985. In the order allowing the interim rate increase, the C.R.T.C. indicated that it was subject to re-evaluation
as part of any final order. Notwithstanding the concerns over profitability that had prompted the interim order,
BC's financial situation improved dramatically thereafter. This prompted another interim order by the C.R.T.C.
in 1985 which resulted in a roll back of BC's rates (also expressed to be interim) to those in place prior to the
March 1984 application. Then, BC itself sought to withdraw its application for a general rate increase. In effect,
the C.R.T.C. rejected this application in that it proceeded to a hearing into the financial situation of BC. The up-
shot of this was a finding that BC's revenues during 1985 and 1986 were $206 million more than were justified
in terms of what was held to be an appropriate rate of return. As a result, the C.R.T.C. ordered that BC redistrib-
ute those excess revenues to certain classes of customer in the form of a one-time credit.

Under the Railway Act , BC's tolls were subject to approval by the C.R.T.C. as well as revision from time to
time. Section 340(1) required that such tolls be "just and reasonable". Subsection 5 of that section also conferred
on the C.R.T.C. authority to make orders with respect to tolls "[i]n all other matters not expressly provided for"
in the rest of the section.

Under the National Transportation Act , s. 52 the C.R.T.C. was given authority to deal of its own motion with
matters assigned to it under the Railway Act , while by s. 60(2) it was given power to make interim orders and
reserve further directions for a subsequent hearing. Section 66 then clothed the C.R.T.C. with authority to re-
view, rescind, change, alter or vary its orders and decisions. Finally, under s. 68(1), provision was made for an
appeal with leave on law and jurisdiction from C.R.T.C. orders to the Federal Court of Appeal.

BC appealed against the order and the Federal Court of Appeal (Hugesson J. dissenting) allowed the appeal and
set aside the credit to customers ((1987), [1988] 1 F.C. 296 ). The C.R.T.C. then obtained leave to appeal to the
Supreme Court of Canada.

Held:

The appeal was allowed. The order of the C.R.T.C. was reinstated.

Where the relevant legislation created a right of appeal to a Court from the decision of an administrative
tribunal, there was no place for curial deference to decisions of that tribunal associated with decisions of
tribunals protected by privative or finality clauses. Moreover, while even here, the concept of specialization of
duties indicated the need for some measure of deference to decisions of the C.R.T.C. within its area of expertise,
that did not apply to issues of jurisdiction such as the scope of the authority of the C.R.T.C. to issue interim de-
cisions. On such issues, the Court was entitled to simply disagree with the Tribunal. In contrast, however, on the
issue of the choice of the most appropriate remedy from among those available to achieve just and reasonable
rates, the C.R.T.C. was entitled to a measure of deference. This, rather than the interpretation of the Railway Act
and the National Transportation Act , was what the C.R.T.C. had been established to do.

The statutory scheme of the powers conferred on the C.R.T.C. indicated that its authority to make interim orders
was to be interpreted so as to facilitate its task of ensuring that telephone rates were always 'just and reason- able".

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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It was a necessary incident of the authority to regulate tolls and tariffs that the CR.T.C. could regulate BCs
level of revenues and its return on its equity.

While the C.R.T.C.s order of a one-time credit was not strictly retrospective in that it did not actually replace or
substitute the rates that were charged during the interim period, nevertheless, it was retrospective in the sense
that it was designed to remedy the excessive rates charged during that period. However, even accepting this
characterization of the order, the C.R.T.C. had jurisdiction to make it. Indeed, the authority to review interim or-
ders retrospectively was the key distinction between interim orders and final orders, given the authority of the
C.R.T.C. to at any time review final orders prospectively. It was inherent in the nature of interim orders that they
could, as here, be revised and modified in a retrospective manner by a final decision. This conclusion also fol-
lowed from the fact that interim rate orders were not based on the same criteria as final orders. The intent of in-
terim rate orders was not to afford a preliminary adjudication on the merits, but rather to relieve the applicant
from the deleterious effects of lengthy proceedings. Such was the nature of the order made here. Moreover,
throughout, the C.R.T.C. had indicated its intention as part of the final order to review the rates charged during
the interim period.

While, unlike other statutes, the power to review interim orders retrospectively was not set out expressly in the
legislation, it clearly existed by virtue of necessary implication from the statutory scheme and purpose. To deny
the C.R.T.C. this authority would be to sterilize its powers through an overly technical interpretation. More spe-
cifically, the whole thrust of the legislation was in the direction of ensuring that rates charged were at all times
just and reasonable. To deny the C.R.T.C. the authority to undo unjust or unreasonable interim rate orders would
defeat that purpose. In this respect, it mattered not that the regulatory scheme involved was one involving posit-
ive approval on application rather than negative disallowance after complaint. The addition of a power to make
interim orders as part of a positive approval scheme conferred on the C.R.T.C. the flexibility to make such an or-
der from the date of the application had been made but, as a corollary, also involved the authority to remedy as
part of the final order any discrepancy between the rate of return yielded by the interim order and that allowed in
the final decision.

Given the C.R.T.C.'s authority to revisit the period during which the interim orders were in effect, this necessar-
ily involved the authority to remedy any unjustness or unreasonableness in those interim rates. The statutory
basis for such an order was to be found in the breadth of s. 340(5).

In so doing, the C.R.T.C. was not confined to the extra revenues generated by the 2 per cent interim rate increase
but rather had authority with respect to all of BCs revenues generated from the date of the commencement of
the proceedings.

While the order did not necessarily benefit the customers who were actually charged excessive rates, neverthe-
less, the nature and extent of such orders were within the C.R.T.C.s jurisdiction and the particular order, while
not effecting perfect compensation, was clearly reasonable given the difficulties associated with actually com-
pensating all those who had paid excessive rates.

Cases considered:

A. U.P.E. v. Bd. of Governors of Olds College, 11198211 S.C.R. 923- referred to

B.C. Electric Railway Co. v. Public Utilities Comm. of B.C.. [19601 S.C.R. 837. 33 W.W.R. 97. 82 C.R.T.C.
32, 25 D.L.R. (2d) 689 - considered
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canadian Pacific Ltd. v. Canadian Transport C'ommn. (1987), 79 N.R. 13 (Fed. CA.) considered

City of ('algary v. Madison Natural Gas Co. (1959), 19 D.L.R. (2d) 655 (AIta. CA.) - distinguished

Coseka Resources Ltd. v. Saratoga Processing Co.; Petro gas Processing Ltd. v. Pub. Utilities Bd. (1981),
16 Alta. ER. (2d) 60. 126 D.L.R. (3d) 705, 31 AR. 541 (C.A.) applied

Douglas Aircraft Co. of Can. v. McConnell. 11980] 1 S.C.R. 245. 29 N.R. 109, 23 L.A.C. (2d) 143n, 99
D.L.R. (3d) 385, (sub nom. Douglas Aircraft Co. . U.A. W., Loc. l967 79 C.L.L.C. 14,221 - referred to

Eurocan Pulp & Paper Co. and B.C. Energy Commn., Re (1978), 87 D.L.R. (3d) 727 (B.C.C.A.) - con-
sidered

McCrearv v. Greyhound Lines of Can. Ltd. (1987), 87 C.L.L.C. 17,018. 78 N.R. 192, 8 C.H,R.R, D/4184,
38 D.L.R. (4th) 724 (Fed. CA.) - referred to

N.B. Liquor Corp. v. C.U.P.E., Loc. 963, [1979] 2 S.C.R. 227, 25 N.B.R. (2d) 237, 51 APR. 237, 26 N,R.
341, 79 C.L.L.C. 14,209- distinguished

Northwestern Utilities Ltd. v. Edmonton, [1929] S.C.R. 186, [1929] 2 D.L.R. 4-considered

Nova v. Amoco Can. Petroleum Co., [19811 2 S.C.R. 437, [19811 6 W.W.R. 391, 38 N.R. 381, 128 D.L.R.
(3d) 1, 32 A.R. 384- referred to

O.P.S.E.U. v. Forer (1985), 52 OR. (2d) 705, 15 Admin. L.R. 145. 12 O.A.C. 1, 23 D.L.R. (4th) 97 - re-
ferred to

Ottawa (City) v. Ottawa Professional Firefighters' Assn. (1987), 58 O.R. (2d) 685, 24 Admin. L.R. 213. 19
O.A.C. 197, 36 D.L.R. (4th) 609 - referred to

R. v. Bd. of Commrs. of Public Utilities (N.B.); Ex parte Moncton Utility Gas Ltd. (1966), 60 D.L.R. (2d)
703 (N.B. C.A.) - distinguished

Trans Alaska Pipeline Rate Cases, Re (1978), 436 U.S. 631 - considered

U.S. v. Fulton (1986), 475 U.S. 657 - referred to

Statutes considered:

National Energy Board Act, R.S.C. 1985, c. N-7 -

s.64

National Transportation Act. R.S.C. 1985, c. N-20

s. 47

s. 49
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s. 52

s. 60(2)

s. 61

s. 66

s.68(l)

Natural Gas Utilities Act, S.A. 1944, c. 4-

s. 35a(3)

Public Utilities Act, R.S.B.C. 1948, c. 277

s. 16(1)(b)

Public Utilities Act, R.S.N.B. 1952, c. 186.

Public Utilities Board Act, R.S.A. 1970, c. 302 [now R.S.A. 1980, c. P-37] -

s. 52(2)

Railway Act, R.S.C. 1985, c. R-3 -

5. 334

s. 335

s. 336

s. 337

s. 338

s. 339

5. 340

Regulations considered:

National Transportation Act, R.S.C. 1985, c. N-20 C.R.T.C. Telecommunications Rules of Procedure, SOR'
795-554 - Parts III, IV and VII

APPEAL from Federal Court of Appeal, reported at (1987), [198811 F.C. 296 , allowing an appeal from an or-
der of the C.R.TC.

The judgment of the Court was delivered by Gonthier I:
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I The present case is an appeal against a decision of the Federal Court of Appeal [reported at (1987), 1988]
I F.C. 296 ], which quashed one of the orders made by the appellant in Telecom Decision C.R.T.C. [Decision']
86-17. The impugned order compelled the respondent to distribute $206 million in excess revenues earned in the
years 1985 and 1986 through a one-time credit to be granted to certain classes of customers. The respondent
does not contest the factual findings on which Decision 86-17 is based, nor does it claim that this order would
unduly prejudice its financial position. None of the other orders made in Decision 86-17 are challenged.

2 The appellant claims that the purpose of the challenged order was to provide telephone users with a rem-
edy against interim rates, which turned out to be excessive, on the basis of the findings of fact made by the ap-
pellant following a final hearing, held in the summer of 1986, for the purpose of setting rates to be charged by
the respondent in the years 1985 and following. These findings of fact are reported in Decision 86-17. Since this
case turns on the proper characterization of the one-time credit order made in Decision 86-17, it is important to
describe the procedural history of the administrative proceedings which led to the order now contested by the re-
spondent.

I - The Facts

3 On March 28, 1984, the respondent applied for a general rate increase under Part VII of the C.R.T.C.
Telecommunications Rules of Procedure, S0R179-554 [under the National Transportation Act , R.S.C. 1985, c.
N-20], which provides for a summary public process to deal with special applications. The respondent claimed
that the Canadian Government's restraint program restricting rate increases of federally regulated utilities to 5
per cent and 6 per cent was sufficient justification to dispense with the normal procedure for general rate in-
crease applications set out in Part HI of the C.R.T.C. Telecommunications Rules of Procedure. In Decision
84-15, the appellant rejected this application on the ground that the respondent had failed to use the appropriate
procedure as set out in Part III of these rules. However, the appellant indicated that if the respondent was to suf-
fer financial prejudice as a result of the delays involved in preparing for the more complex procedure set out in
part IH, it could always apply for interim relief pending a hearing and a decision on the merits, at pp. 8-9:

The Commission recognizes that, in 1985 and beyond, in the absence of rate relief, a deterioration in the
Company's financial position could occur. In this regard, if the Company should find it necessary to file an
application for a general rate increase under Part HI of the Rules, the Commission would be prepared to
schedule a public hearing on such an application in the fall of 1985. Should Bell consider it necessary to
seek rate increases to come into effect earlier in 1985 than this schedule would allow, it may of course ap-
ply for interim relief. In the event Bell were to seek such interim relief, it would be open to the Company to
suggest that the Commission's traditional test for determining interim rate applications is overly restrictive
in light of the Commission hearing schedule and to put forward proposals for an alternative test for consid-
eration.

(Emphasis added.) On September 4, 1984, the respondent filed an application for a general rate increase based
on 1985 financial data which would come into effect on January 1. 1986. At the same time, the respondent ap-
plied for an interim rate increase of 3.6 per cent.

4 In Decision 84-28, rendered on December 19, 1984, the appellant set out the following policy previously
adopted in Decision 80-7 with respect to the granting of interim rate increases, at pp. 8-9:

The Commission's policy concerning interim rate increases, enunciated in Decision 80-7, is as follows:

The Commission considers that, as a rule, general rate increases should only be granted following the full
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public process contemplated by Part III of its Telecommunications Rules of Procedure. In the absence of
such a process, general rate increases should not in the Commissions view be granted, even on an interim
basis, except where special circumstances can be demonstrated. Such circumstances would include lengthy
delays in dealing with an application that could result in a serious deterioration in the financial condition
of an applicant absent a general interim increase.

(Emphasis added.) The respondent argued that its financial situation warranted an interim rate increase and did
not question the reasonableness of this policy. The appellant agreed with the respondent's submission that, in the
absence of interim rate increases, it might suffer from serious financial deterioration and awarded an interim rate
increase of 2 per cent. In this decision, the appellant required the respondent to prepare for a hearing to be held
in the fall of 1985 for the purpose of assessing the respondent's application for a final order increasing its rates
on the basis of 2 test years, 1985 and 1986. Decision 84-28 also states the reasons why the interim rate increase
was set at 2 per cent, at p. 10:

In determining the amount of interim rate increases required under the circumstances, the Commission has
taken into account the following factors:

1) While the company stated that an interest coverage ratio of 4.0 times is required, the Commission regards
the maintenance of the coverage ratio of 3.8 times, projected by the Company for 1984, as sufficient for the
purposes of this interim decision.

2) With regard to the level of ROE ['return on equity'l, the Commission is of the view that, for 1985, and
subject to review in the course of its consideration of the Company's general rate increase application in
the fall of 1985 , 13.7% is appropriate for determining the amount of rate increases to be permitted pursuant
to this interim increase application.

3) With regard to the Company's 1985 expense forecasts, the Commission notes that the inflation factor
used by the Company is higher than the current consensus forecast of the inflation rate for 1985 and con-
siders that Bell's forecast of its 1985 Operating Expenses could be overestimated by approximately $25 mil-
lion.

Taking the above factors into account, the Commission has decided that an interim rate increase of 2% for
all services in respect of which rate increases were requested by the Company in the interim application is
appropriate at this time. This increase is expected to generate additional revenues of $65 million from 1
January 1985 to 31 December 1985. To permit the review of the Company's 1985 revenue requirement by
the Commission at the fall 1985 public hearing, Bell is directed to file its 4 June 1985 general rate increase
application on the basis of two test years, 1985 and 1986.

(Emphasis added.) The reasons set out in the appellant's decision indicate that the interim rate increase was cal-
culated on the basis of financial information provided by the respondent without placing this information under
the scrutiny normally associated with hearings made under Part III of the C.R.T.C. Telecommunications Rules
of Procedure. Furthermore, the appellant clearly expressed the intention to review this interim rate increase in its
final decision on the respondent's application for a general rate increase, on the basis of financial information for
the years 1985 and 1986. Given the content of the appellant's final decision, it is also important to note that the 2
per cent interim rate increase was calculated on the assumption that the respondent's return on equity for 1985
should be 13.7 per cent subject to review in the final decision.

5 The respondent's financial situation later improved thereby reducing the necessity to proceed with an early
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hearing for the purpose of obtaining a general and final rate increase. By a letter dated March 20, 1985, the re-
spondent asked for this hearing to be postponed to February 10, 1986, suggesting however that the 2 per cent in-
terim increase be given immediate final approval. In C.R.T.C. Telecom Public Notice 1985-30 dated April 16,
1985, the appellant granted the postponement but refused to grant the final approval requested by the respondent
without further investigation into this matter. The Commission added that it would monitor the respondent's fin-
ancial situation on a monthly basis and ordered the filing of monthly statements, at p. 4:

In view of the improving trend in the Company's financial performance, the Commission further directs as
foil ows:

Bell Canada is to provide to the Commission for the balance of 1985, within 30 days after the end of each
month, commencing with April 1985, a full year forecast of revenues and expenses on a regulated basis for
the year 1985, together with the estimated financial ratios including the projected regulated return on com-
mon equity.

The Commission will monitor the Company's financial performance during 1985, in order to determine
whether any further rate action may be necessary.

(Emphasis added.) Again, the appellant clearly expressed its intention to prevent abuse of interim rate increases.

6 After a review of the July financial information filing ordered in C.R.T.C. Telecom Public Notice
1985-30, the appellant asked the respondent to provide reasons why the interim rate increase of 2 per cent
should remain in force given its improved financial situation. The respondent was unable to convince the appel-
lant that this interim increase remained necessary to avoid financial deterioration and was accordingly ordered to
file revised tariffs effective as of September 1, 1985, at pp. 4-5 of Decision 85-18:

In view of the improving trend in Bell's financial performance, the Commission is satisfied that the com-
pany no longer needs the 2% interim increases which were awarded in Decision 84-28 in order to avoid ser-
ious financial deterioration in 1985 . Accordingly, Bell is directed to file revised tariffs forthwith, with an
effective date of 1 September 1985, to suspend these increases.

In arriving at its decision the Commission has estimated that, with interim rates in effect for the complete
year, the company would earn an ROE ['return on equity'] of approximatively 14.5% in 1985, a return well
in excess of the 13.7% considered appropriate for determining the 2% interim rate increases . The Commis-
sion also projected that interest coverage would be approximately 3.9 times. This would improve on the ac-
tual 1984 coverage of 3.8 times. These estimates are not significantly different from Bell's current expecta-
tion of its 1985 result.

The Commission will make its final determination of Bell's revenue requirement for the ear 1985 in the
general rate proceeding currently scheduled to commence wit/i an application to be filed on 10 February 1986.

(Emphasis added.) As a result of this decision, the respondent was forced to charge the rates effective before its
application for a rate increase, filed on March 28, 1984. However, even though the rates effective as of Septem-
ber 1, 1985 were numerically identical to the rates in force under the previous final decision prior to the interim
increase, these new rates remained interim in nature. In fact, the appellant reiterated its intention to review the
rates actually charged during 1985 and 1986.

7 On October 31, 1985, the respondent decided not to proceed with its application for a general rate increase
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and requested that its procedures be withdrawn. In C.R.T.C. Telecom Public Notice 1985-85, the appellant de-
cided to review the respondents financial situation and therefore the appropriateness of its rates, notwithstand-
ing its request to withdraw its initial application for a general rate increase, at pp. 3-4:

In light of these forecasts and the degree to which the company's rate structure is expected to be considered
in separate proceedings, Bell stated that it wished to refrain from proceeding with the application schedule
to be flIed on 10 February 1986 . Accordingly, the company requested the withdrawal of the amended Dir-
ections on Procedure issued by the Commission in Public Notice 1985-30.

The Commission notes that the appropriate rate of return for Bell has not been reviewed in an oral hearing
since the proceeding which culminated in Bell Canada - General Increase in Rates , Telecom Decision
CRTC 81-15, 20 September 1981 (Decision 81-15). The Commission considers that, given Bell's current
forecasts, it would be appropriate to review the company's cost of equity for the years 1985, 1986 and 1987
in the proceeding scheduled for 1986 . Such a review would allow consideration of the changing financial
and economic conditions since Decision 81-15 and the impact of Bell's corporate reorganization on its rate
of return. The Commission notes that other issues arising from the reorganization would also be addressed
in the 1986 proceeding.

(Emphasis added.) This interim decision indicates that the appellant wished to continue the original rate review
procedure initiated by the respondent in March 1984. Thus, the rates in force as of January 1, 1985 until the final
decision now challenged by the respondent were interim rates subject to review.

8 The hearing which led to the final decision lasted from June 2 to July 16, 1986 and this final decision, De-
cision 86-17, was rendered on October 14, 1986. In this decision, the appellant first established appropriate
levels of profitability for the respondent on the basis of its return on equity. The appellant then calculated the
amount of excess revenues earned by the respondent in 1985 and 1986, along with the necessary reduction in
forecasted revenues for 1987. It was found that the respondent had earned excess revenues of $63 million in
1985 and $143 million in 1986, for a total of $206 million, at p. 93:

After making further adjustments for the compensation for temporarily transferred employees and including
the regulatory treatment for non-integral subsidiary and associated companies, the Commission has determ-
ined that a revenue requirement reduction of $234 million would provide the company with a 12.75% ROE
['return on equity'I on a regulated basis in 1987. Similarly, the Commission has determined that $143 mil-
lion is the required revenue reduction to achieve the upper end of the permissible ROE on a regulated basis
in 1986, 13.25%. With respect to 1985, after making the adjustments set out in this decision, the Commis-
sion has determined that Bell earned excess revenues in the amount of $63 million, the deduction of which
would provide 13.75%, the upper end of the permissible ROE on a regulated basis.

It is important to note that the evidence and the arguments presented by the interested parties as well as inter-
veners were carefully scrutinized by the appellant, at pp. 77-92 of Decision 86-17. It is for all practical purposes
impossible to engage in such a meticulous and painstaking analysis of all relevant facts when faced with an ap-
plication for interim relief. Finally, it is also useful to note that the permissible return on equity of 13.7 per cent
allowed by the appellant in its interim decision, Decision 84-28, was increased to 13.75 per cent in Decision
86-17. Thus, the appellant realized that the interim rates approved for 1985 yielded greater rates of return than
initially anticipated, and that the rate of return actually recorded for that year even exceeded the greater allow-
able rate of return fixed in the final decision, Decision 86-17. Such differences between projected and actual
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rates of return are common and certainly call for a high level of flexibility in the exercise of the appellant's regu-
latory duties.

9 The Commission decided that the respondent could not retain excess revenues earned on the basis of inter-
im rates and issued the order now challenged by the respondent in order to provide a remedy for this situation.
This order reads as follows, at pp. 95-96:

Concerning the excess revenues for the years 1985 and 1986, the Commission directs that tile required ad-
justments be made by means of a one-time credit to subscribers of record, as of the date of this decision, of
the following local services : residence and business individual, two-party and four-party line services; PBX
trunk services; centrex lines; enhanced exchange-wide dial lines; exchange radio-telephone service; service-
system service and information system access line service. The Commission directs that the credit to each
subscriber be determined by pro-rating the sum of the excess revenues for 1985 and 1986 of $206 million in
relation to the subscriber's monthly recurring billing for the specified local services provided as of the date
of this decision . The Commission further directs that the work necessary to implement the above directives
be commenced immediately and that the billing adjustments be completed by no later than 31 January 1987.
Finally, the Commission directs the company to file a report detailing the implementation of the credit by no
later than 16 February 1987.

The Commission considers that 1987 excess revenues are best dealt with Gthrough rate reductions to be ef-
fective 1 Januar' 1987.

(Emphasis added.) Although the respondent always charged rates approved by the appellant, the appellant found
it necessary to make sure that its assessment of allowable revenues for 1985 and 1986 would be complied with.
The appellant argues that the order now challenged by the respondent was the most efficient way of redistribut-
ing these excess revenues to the respondent's customers even though they would not necessarily be refunded to
those who actually had to pay the rates in force during that period.

10 It is therefore obvious that the appellant only allowed interim rates to be charged after January 1, 1985
on the assumption that it would review these rates in a hearing to be held in order to deal with an application for
a general rate increase. Every interim decision which led to Decision 86-17 confirmed the appellant's intention
to review the interim rates at the final hearing. Finally, the interim rates were ordered for the purpose of prevent-
ing any serious deterioration in the respondent's financial situation while awaiting for a final decision on the
merits. Of necessity, these interim rates were determined on the basis of incomplete evidence presented by the
respondent. It cannot be said that the purpose of the interim rate increase ordered by the appellant was to serve
as a temporary final decision.

II - The Issue and the Arguments Raised by the Parties

11 In this Court, as well as in the Federal Court of Appeal, the parties have agreed that the only issue arising
out of the facts of this case is whether the appellant had jurisdiction to order the respondent to grant a one-time
credit to its customers. The appellant's findings of fact, its determination with respect to the respondent's reven-
ue requirements for 1985 and 1986, and its computation of the amount of excess revenues earned during this
period are not contested by the respondent. In my opinion, this issue can be divided in two subquestions:

I. Whether the appellant had the legislative authority to review the revenues made by the respondent during
the period when interim rates were in force;
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2. Whether the appellant had jurisdiction to make an order compelling the respondent to grant a one-time
credit to its customers.

12 The main arguments raised by the appellant can be summarized as follows:

1. The Railway Act , R.S.C. 1985, c. R-3 and the National Transportation Act, R.S.C. 1985, c. N-20 grant
the appellant the power to review the period during which a regulated entity was allowed to charge interim
rates, for the purpose of comparing the revenues earned during this period to the appropriate level of reven-
ues set in the final decision;

2. The power to make a one-time credit order is necessarily ancillary to the power to review the period dur-
ing which interim rates were charged, and the appellant has jurisdiction to determine the most efficient
method of providing a remedy in cases where excess revenues were made.

13 The main arguments raised by the respondent can be summarized as follows:

1. The power to set tolls and tariffs does not include the power to review and make orders with respect to
the respondents level of revenues;

2. The appellant has no power to make a one-time credit order with respect to revenues earned as a result of
having charged rates which the respondent, by virtue of the Railway Act , was obliged to charge, whether
these rates were set by an interim order or by a final order.

14 Counsel for the National Anti-Poverty organization ("N.A.P.O.") has also argued that the appellant's de-
cisions concerning the interpretation of statutes which grant them jurisdiction to deal with certain matters are en-
titled to curial deference and cannot be reviewed unless they are patently unreasonable. This argument raises the
issue of the scope of review allowed by s. 68(1) of the National Transportation Act and must be dealt with prior
to any analysis of the relevant statutory provisions claimed to be the source of the appellants jurisdiction to
make the one-time credit order found in Decision 86-17.

15 The present case raises difficult questions of statutory interpretation and it will therefore be necessary to
examine the relevant provisions of the wRailway Act and the National Transportation Act before moving to a de-
tailed analysis of the decision of the Federal Court of Appeal and the arguments raised by the parties.

III - Relevant Legislative Provisions

16 The appellant derives its power to regulate the telephone industry from ss. 334 to 340 of the Railway Act
(Provisions Governing Telegraphs and Telephones') and from ss. 47 et seq. of the National Transportation Act
(General Jurisdiction and Powers in Respect of Railways'). The Railway Act sets out the general criteria con-
cerning the setting of rates and tariffs to be charged by telephone utility companies, whereas the National Trans-
portation Act sets out the appellant's procedural powers in the context of decisions concerning, amongst other
matters, telephone rates and tariffs.

17 Sections 335(1), 335(2) and 335(3) of the Railway Act (formerly ss. 320(2) and 320(3)) state the prin-
ciple upon which the appellant's regulatory authority rests, namely, that telephone rates and tariffs are subject to
approval by the appellant, cannot be changed without its prior authorization, and may be revised at any time by
the appellant:

335. (1) Notwithstanding anything in any other Act, all telegraph and telephone tolls to be charged by a
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company, other than a toll for the transmission of a message intended for reception by the general public
and charged by a company licensed under the Broadcasting Act, are subject to the approval of the Commis-
sion, and may be revised by the Commission from time to time

(2) The company shall file with the Commission tariffs of any telegraph or telephone tolls to be charged,
and the tariffs shall be in such form, size and style, and give such information, particulars and details, as the
Commission by regulation or in any particular case prescribes.

(3) Except with the approval of the Commission, the company shall not charge and is not entitled to charge
any telegraph or telephone toll in respect of which there is default in filing under subsection (2), or which is
disallowed by the Commission.

(Emphasis added.) The most important requirement governing the appellant's power to set telephone rates is
found in s. 340(1) of the Railway Act which provides that all such rates must be "just and reasonable":

340. (1) All tolls shall be just and reasonable and shall always, under substantially similar circumstances
and conditions with respect to all traffic of the same description carried over the same route, be charged
equally to all persons at the same rate.

(Emphasis added.) Section 340 also prohibits discriminatory telephone rates and gives the appellant the power to
suspend, postpone, or disallow a tariff of tolls which is contrary to ss. 335 to 340 and substitute a satisfactory
tariff of tolls in lieu thereof.

18 Finally, s. 340(5) of the Railway Act gives the appellant the power to make orders with respect to traffic,
tolls and tariffs in all matters not expressly covered by s. 340:

340....

(5) In all other matters not expressly provided for in this section, the Commission may make orders with re-
spect to all matters relating to traffic, tolls and tariffs or any of them.

Although the power granted by s. 340(5) could be construed restrictively by the application of the ejusdem gen-
ens rule, I do not think that such an interpretation is warranted. Section 340(5) is but one indication of the legis-
lator's intention to give the appellant all the powers necessary to ensure that the principle set out in s. 340(1),
namely that all rates should be just and reasonable, be observed at all times.

19 Sections 47 et seq. of the National Transportation Act set out, from a procedural point of view, the ap-
pellant's jurisdiction with respect to the powers granted by the Railway Act . Section 49(1) gives the appellant
jurisdiction over all complaints concerning compliance with the Act, while s. 49(3) gives the appellant jurisdic-
tion over all matters of fact or law for the purposes of the Railway Act and of ss. 47 et seq. of the National
Transportation Act . However, s. 68(1) provides an appeal to the Federal Court of Appeal, with leave, on any
question of law or jurisdiction, and it is under this provision that the respondent has challenged Decision 86-17.

20 In many respects, ss. 47 et seq. of the National Transportation Act have been designed to further the
policy objectives and the regulatory scheme set out in the Railway Act governing the approval of telephone rates
and tariffs. Thus, s. 52 of the National Transportation Act gives the appellant the power to inquire into, hear or
determine, of its own motion or upon request from the Minister, any matter which it has the right to inquire into,
hear or determine under the Railway Act:

52. The Commission may, of its own motion, or shall, on the request of the Minister, inquire into, hear and
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determine any matter or thing that, under this part or the Railway Act , it may inquire into, hear and determ-
ine upon application or complaint, and with respect thereto has the same powers as, on any application or
complaint, are vested in it by this Act.

Section 52 is therefore the corollary of the appellants power to 'revise [tolls] ... from time to time' found in s.
335(1) of the Railway Act . Thus, the appellant has the power to review, from time to time, its own final de-
cisions on a proprio motu basis. Similarly, s. 61 provides that the appellant is not bound by the wording of any
complaint or application it hears and may make orders which would otherwise offend the ultra petita rule:

61. On any application made to the Commission, the Commission may make an order granting the whole or
part only of the application, or may grant such further or other relief, in addition to or in substitution for that
applied for, as to the Commission may seem just and proper, as fully in all respects as if the application had
been for that partial, other or further relief.

21 By virtue of s. 60(2) of the National Transportation Act , the appellant also has the power to make inter-
im orders:

60.

(2) The Commission may, instead of making an order final in the first instance, make an interim order and
reserve further directions either for an adjourned hearing of the matter or for further application.

22 Finally, by virtue of s. 66 of the National Transportation Act , the appellant has the power to review any
of its past decisions, whether they are final or interim:

66. The Commission may review, rescind, change, alter or vary any order or decision made by it or may re-
hear any application before deciding it.

23 It is obvious from the legislative scheme set out in the Railway Act and the National Transportation Act
that the appellant has been given broad powers for the purpose of ensuring that telephone rates and tariffs are, at
all times, just and reasonable. The appellant may revise rates at any time, either of its own motion or in the con-
text of an application made by an interested party. The appellant is not even bound by the relief sought by such
applications, and may make any order related thereto provided that the parties have received adequate notice of
the issues to be dealt with at the hearing. Were it not for the fact that the appellant has the power to make inter-
im orders, one might say that the appellant's powers in this area are limited only by the time it takes to process
applications, prepare for hearings and analyze all the evidence. However, the appellant does have the power to
make interim orders and this power must be interpreted in light of the legislator's intention to provide the appel-
lant with flexible and versatile powers for the purpose of ensuring that telephone rates are always just and reas-
onable.

24 The question before this Court is whether the appellant has the statutory authority to make a one-time
credit order for the purpose of remedying a situation where, after a final hearing dealing with the reasonableness
of telephone rates charged during the years under review, it finds that interim rates in force during that period
were not just and reasonable. Since there is no clear provision on this subject in the Railway Act or in the Na-
tional Transportation Act , it will be necessary to determine whether this power is derived by necessary implica-
tion from the regulatory schemes set out in these statutes.

IV - The Decision of the Court Below

25 In the Federal Court of Appeal, the respondent in this Court argued that in order to find statutory author-
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ity for the power to make a one-time credit order, it was necessary to find that s. 66 (power to review, rescind,
change, alter or vary previous decisions) or s. 60(2) (power to make interim orders) of the National Transporta-
tion Act provide powers to make retroactive orders. Of course, the respondent argued that these provisions did
not grant such a power and the majority of the Federal Court of Appeal, composed of Marceau and Pratte JJ.
agreed with this argument, Hugessen J. dissenting.

26 Marceau J. held that the appellant in this Court only had the power to fix telephone tolls and tariffs, and
that it has no statutory authority to deal with excess revenues or deficiencies in revenues arising as a result of a
discrepancy between the rate of return yielded from the interim rates in force prior to the final decision and the
permissible rate of return fixed by this final decision. Marceau J. was of the opinion that the wording of s. 66 of
the National Transportation Act is neutral with respect to retroactivity, and that the presumption against retro-
activity should therefore operate. Marceau J. added that the power to make interim orders does not carry with it
the power to remedy any discrepancy between interim and final orders because the respondent could not be
forced to reimburse revenues earned by charging rates approved by the appellant. Thus, according to Marceau J.,
the regulatory scheme set out in the Railway Act and the National Transportation Act is prospective in nature
and, in the context of such a scheme, the power to make interim orders only involves the power to make orders
for the time being.

27 Pratte J.. who concurred in the result with Marceau J., rejected all arguments based on the retroactive
nature of the powers granted by ss. 60(2) and 66 of the National Transportation Act . Pratte J. was of the opinion
that the impugned order was not retroactive in nature since its effect was to force the respondent to grant a credit
in the future rather than change the rates charged in the past in a retroactive manner. Pratte J. then stated that if
legislative authority existed for Decision 86-17, it must be found in s. 60(2) of the National Transportation Act
which provides for "further directions" to be made at a later date following an interim decision. However, Pratte
J. was of the opinion that any "further direction" must be in the nature of an order which can be made under s.
60(2) in the first place. It follows from that reasoning that if no one-time credit order can be made by interim or-
der, no "further direction" to that effect can be made under s. 60(2). Pratte J. then agreed with Marceau J. that
the respondent could not be forced to reimburse revenues made by charging rates approved by the appellant
whether by interim order or by a "further direction" made in a final order.

28 Hugessen J. dissented on the basis that, within the statutory framework set out in the Railway Act and the
National Transportation Act, all orders whether final or interim can, by virtue of ss. 60(2) and 66 of the Nation-
al Transportation Act , be modified by a further prospective order; thus, the proposed rule that interim orders
can only be modified by a further prospective order would, in Hugessen J.'s opinion, effectively eliminate any
distinction between final and interim orders and defeat the legislator's intention to provide the appellant with a
distinct and independent power to make interim orders. In order to differentiate interim orders from final orders,
Hugessen J. was of the opinion that the appellant in this Court must have the power to fix just and reasonable
rates as of the date at which interim rates came into effect. Thus, only interim rates can be modified in a retro-
spective manner by a final order. Hugessen J. then stated that the interim rates in force in 1985 and 1986 must
not be divided into the previous rate and the interim rate increase of 2 per cent: the resulting rate must be viewed
as interim in its entirety because all the rates charged after January 1, 1985 were authorized by interim orders.
Finally, Hugessen J. stated that the one-time credit order was a valid exercise of the power to set just and reason-
able rates as of January 1, 1985 and that the choice of the appropriate remedy was an "administrative matter'
properly left for the Commissions determination". Hugessen J. also noted that the appellant's order was in sub-
stance, though not in form, a 'matter relating to tolls and tariffs" within the meaning of s. 340(5) of the Railway Act.
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V - Analysis

29

a) Cunal deference towards the decisions of the C.R.TC.

30 N.A.P.O. argues that the appellant's decisions are entitled to "curia! deference" because of their national
importance, and that these decisions should not be overturned unless they are patently unreasonable. N.A.P.O.
cites the following cases as authority for this proposition: N.B. Liquor Corp. v. C. U.P.E., Loc. 963, [19791 2
S.C.R. 227. 25 N.B.R. (2d) 237, 51 APR. 237, 24 NR. 341, 79 C.L.L.C. 14,209 ("C.U.P.E."); Douglas Aircraft
Co. of Can. Ltd. v. McConnell, [1980] 1 S.C.R. 245. 29 N.R. 109, 23 L.A.C. (2d) 143n. 99 D.L.R. (3d) 385, (sub
nom. Douglas Aircraft Co. v. U.A.W.. Loc. 1967) 79 C.L.L.C. 14,221 ; A.UP.E. v. Bd. of Governors of Olds
College, 119821 I S.C.R. 923 ; O.P.S.E.U. v. Forer (1985). 52 OR. (2d) 705, 15 Admin. L.R. 145, 12 O.A.C. I.
23 D.L.R. (4th) 97 ; Ottawa (City) v. Ottawa Professional Firefighters' Assn. (1987), 58 OR. (2d) 685, 24 Ad-
mm. L.R. 213, 19 O.A.C. 197, 36 D.L.R. (4th) 609 ; McCreary v. Greyhound Lines of Can. Ltd. (1987). 87
C.L.L.C. 17,018, 78 N.R. 192, 8 C.H.R.R. D/4184, 38 D.L.R. (4th) 724 (Fed. C.A.) and Canadian Pacific Ltd.
v. C'anadian Transport Cornmn. (1987), 79 N.R. 13 (Fed. C.A.) ("Canadian Pacific").

31 With the exception of the Canadian Pacific case, supra, all these cases involved judicial review of de-
cisions which were either protected by a privative clause or by a provision stating that no appeal lies therefrom.
Where the legislator has clearly stated that the decision of an administrative tribunal is final and binding, Courts
of original jurisdiction cannot interfere with such decisions unless the tribunal has committed an error which
goes to its jurisdiction. Thus, this Court has decided in the C. U.P.E. case, supra, that judicial review cannot be
completely excluded by statute and that Courts of original jurisdiction can always quash a decision if it is "so
patently unreasonable that its construction cannot be rationally supported by the relevant legislation and de-
mands intervention by the court upon review" (p. 237, S.C.R.). Decisions which are so protected are, in that
sense, entitled to a non-discretionary form of deference because the legislator intended them to be final and con-
clusive and, in turn, this intention arises out of the desire to leave the resolution of some issues in the hands of a
specialized tribunal. In the C. U.P.E. case, Dickson J., as he then was, described the legislator's intention as fol-
lows, at pp. 235-36 (S.C.R.):

Section 101 constitutes a clear statutory direction on the part of the Legislature that public sector labour
matters be promptly and finally decided by the Board. Privative clauses of this type are typically found in
labour relations legislation. The rationale for protection of a labour board's decisions within jurisdiction is
straightforward and compelling. The labour board is a specialized tribunal which administers a comprehens-
ive statute regulating labour relations. In the administration of that regime, a board is called upon not only
to find facts and decide questions of law, but also to exercise its understanding of the body of jurisprudence
that has developed around the collective bargaining system, as understood in Canada, and its labour rela-
tions sense acquired from accumulated experience in the area.

However, it is important to stress the fact that the decision of an administrative tribunal can only be entitled to
such deference if the legislator has clearly expressed his intention to protect such decisions through the use of
privative clauses or clauses which state that the decision is final and without appeal. As formulated, N.A.P.O. 's
argument on curial deference must therefore be rejected because it fails to recognize the basic difference
between appellate review and judicial review of decisions which do not fall within the jurisdiction of the lower
tribunal.
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32 Although s. 49(3) of the National Transportation Act provides that the appellant has full jurisdiction to
hear and determine all matters whether of law or fact for the purposes of the Railway Act and of Part IV of the
National Transportation Act , the appellants decisions are subject to appeal, with leave, to the Federal Court of
Appeal on questions of law or jurisdiction by virtue of s. 68(1), which reads as follows:

68. (1) An appeal lies from the Commission to the Federal Court of Appeal on a question of law or a ques-
tion of jurisdiction on leave therefor being obtained from that Court on application made within one month
after the making of the order, decision, rule or regulation sought to be appealed from or within such further
time as a judge of that Court under special circumstances allows, and on notice to the parties and the Com-
mission, and on hearing such of them as appear and desire to be heard.

It is trite to say that the jurisdiction of a Court on appeal is much broader than the jurisdiction of a Court on judi-
cial review. In principle, a Court is entitled, on appeal, to disagree with the reasoning of the lower tribunal.

33 However, within the context of a statutory appeal from an administrative tribunal, additional considera-
tion must be given to the principle of specialization of duties. Although an appeal tribunal has the right to dis-
agree with the lower tribunal on issues which fall within the scope of the statutory appeal, curial deference
should be given to the opinion of the lower tribunal on issues which fall squarely within its area of expertise.
The Canadian Pacific case is an example of a situation where curial deference towards a decision of the Cana-
dian Transport Commission involving the interpretation of a tariff was appropriate. The decision of the Canadian
Transport Commission was appealed to a review committee and then to the Federal Court of Appeal. Urie J.
held that the decision of the review committee must not be reversed unless it is unreasonable or clearly wrong, at
pp. 16-17:

On the appeal from that decision to this court, the appellant advanced essentially the same grounds and ar-
guments which it had submitted to the R.T.C. As to the first ground, I am of the opinion that the R.T.C. cor-
rectly interpreted the two items from the tariff and since its view was confirmed by the Review Committee,
that Committee did not commit an error in construction. No useful purpose would be served by my restating
the reasons of the R.T.C. for interpreting the items as they did and I respectfully adopt them as my own.
This court should not interfere with an interpretation made by bodies having the expertise of the R. T. C. and
the Review Committee in an area within their jurisdiction, unless their interpretation is not reasonable or is
clearly wrong . Neither situation prevails in this case.

(Emphasis added.) Although the very purpose of the review committee is to interpret the tariff, and although
such questions of interpretation fall within the Review Committee's area of special expertise, it does not follow
that its decisions can only be reviewed if they are unreasonable. However, the principle of specialization of du-
ties justifies curial deference in such circumstances.

34 In this case, the respondent is challenging the appellant's decision on a question of law and jurisdiction
involving the nature of interim decisions and the extent of the powers conferred on the appellant when it makes
interim decisions. This question cannot be solved without an analysis of the procedural scheme created by the
Railway Act and the National Transportation Act . It is a question of law which is clearly subject to appeal under
s. 68(1) of the National Transportation Act . It is also a question of jurisdiction because it involves an inquiry
into whether the appellant had the power to make a one-time credit order.

35 Except as regards the choice, amongst remedies available to the appellant, of the most appropriate rem-
edy to achieve the goal of just and reasonable rates throughout the interim period, the decision impugned by the
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respondent is not a decision which falls within the appellant's area of special expertise and is therefore pursuant
to s. 68(1), subject to review in accordance with the principles governing appeals. Indeed, the appellant was not
created for the purpose of interpreting the Railway Act or the National Transportation Act but rather to ensure,
amongst other duties, that telephone rates are always just and reasonable.

b) The power to regulate Bell Canada's revenues

36 The respondent argues that the appellant only has jurisdiction to regulate tolls and tariffs and that this
power does not include the power to regulate its level of revenues or its return on equity.

37 The fixing of tolls and tariffs that are just and reasonable necessarily involves the regulation of the rev-
enues of the regulated entity. This has been recognized by this Court interpreting provisions similar to s. 340(1)
of the Railway Act which prescribe that '[a]ll tolls shall be just and reasonable". In B.C. Electric Railway Co. v.
Public Utilities Comm. of B.C., [1960] S.C.R. 837, 33 W.W.R. 97. 82 C.R+T.C. 32, 25 D.LR. (2d) 689 , Locke
J. said the following about para. l6(1)(b) of the Public Utilities Act , R.S.B.C. 1948, c. 277, which provided that
in fixing a rate the Public Utility Commission of British Columbia should take into consideration the 'fair and
reasonable return upon the appraised value of the property of the public utility used ... to enable the public utility
to furnish the service", at p. 848 (S.C.R.):

I do not think it is possible to define what constitutes a fair return upon the property of utilities in a manner
applicable to all cases or that it is expedient to attempt to do so. It is a continuing obligation that rests upon
such a utility to provide what the Commission regards as adequate service in supplying not only electricity
but transportation and gas, to maintain its properties in a satisfactory state to render adequate service and to
provide extensions to these services when, in the opinion of the Commission, such are necessary. In coming
to its conclusion as to what constituted a fair return to be allowed to the appellant these matters as well as
the undoubted fact that the earnings must be sufficient, if the company was to discharge these statutory du-
ties, to enable it to pay reasonable dividends and attract capital, either by the sale of shares or securities,
were of necessity considered . Once that decision was made it was, in my opinion, the duty of the Comniis-
sion imposed by the statute to approve rates which would enable the company to earn such a return or such
lesser return as it might decide to ask.

(Emphasis added.) In Northwestern Utilities Ltd. v. Edmonton, [1929] S.C.R. 186. [1929] 2 D.L.R. 4 , Lamont J.
described the relevant factors in the determination of what are just and reasonable rates as follows, at p. 190
(S.C.R.):

In order to fix just and reasonable rates, which it was the duty of the Board to fix, the Board had to consider
certain elements which must always be taken into account in fixing a rate which is fair and reasonable to the
consumer and to the company. One of these is the rate base, by which is meant the amount which the Board
considers the owner of the utility has invested in the enterprise and on which he is entitled to a fair return.
Another is the percentage to be allowed as a fair return.

Such provisions require the administrative tribunal to balance the interests of the customers with the necessity of
ensuring that the regulated entity is allowed to make sufficient revenues to finance the costs of the services it
sells to the public.

38 Thus, it is trite to say that in fixing fair and reasonable tolls the appellant must take into consideration
the level of revenues needed by the respondent. In fact, the respondent would be the first to complain if its finan-
cial situation was not taken into consideration when tolls are fixed. By so doing, the appellant regulates the re-
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spondents revenues, albeit in a seemingly indirect manner. I would therefore dismiss this argument

c) The power to revisit the period during which interim rates were in force

i) Introduction

39 As indicated above, the appellant has examined the period during which interim rates were in force, i.e.
from January 1, 1985 to October 14, 1986, for the purpose of ascertaining whether these interim rates were in
fact just and reasonable. Following a factual finding that these rates were not just and reasonable, the one-time
credit order now contested before this Court was made in order to remedy this situation. Thus, the effect of De-
cision 86-17 was not retroactive in nature since it does not seek to establish rates to replace or be substituted to
those which were charged during that period. The one-time credit order is, however, retrospective in the sense
that its purpose is to remedy the imposition of rates approved in the past and found in the final analysis to be ex-
cessive. Thus, the question before this Court is whether the appellant has jurisdiction to make orders for the pur-
pose of remedying the inappropriateness of rates which were approved by it in a previous interim decision.

40 This question involves a determination of whether rates approved by interim order are inherently contin-
gent as well as provisional, or whether the statutory scheme established by the Railway Act and the National
Transportation Act is so prospective in nature that it precluded such a retrospective review of interim rates ap-
proved by the appellant. Finally, it is also necessary to determine whether the appellant has jurisdiction to order
the reimbursement of amounts which exceed the revenues actually collected as a direct result of the interim rates.

ii) The distinction between interim and final orders

41 The respondent argues that the Railway Act and the National Transportation Act establish a regulatory
regime which is exclusively prospective in nature because all rates, whether interim or final, must be just and
reasonable. Thus, if interim rates have been approved on the basis that they are just and reasonable, no excessive
revenues can be earned by charging such rates; interim rates, by reason only of their approval by the appellant,
are presumed to be just and reasonable until they are modified by a subsequent order. According to the respond-
ent, interim orders are therefore orders made "for the time being" until a more permanent order is made.

42 In his dissenting reasons, Hugessen J. points out quite accurately that if interim orders are simply orders
made "for the time being", it will be impossible to distinguish final orders from interim orders within the stat-
utory scheme established by the Railway Act and the National Transportation Act since all final orders may be
revised by the appellant of its own motion and at any time: s. 335(1) of the Railway Act and s. 52 of the National
Transportation Act . It is therefore impossible to say that final orders made under these statutes are final in the
sense that they may never be reconsidered. The on-going nature of the appellant's regulatory activities necessar-
ily entails a continuous review of past decisions concerning tolls and tariffs. Thus, all orders, whether final or in-
terim, would be orders "for the time being" within the statutory scheme established by the Railway Act and the
National Transportation Act.

43 Both the appellant and Hugessen J. rely heavily on Coseka Resources Ltd. v. Saratoga Processing Co.:
Petrogas Processing Ltd. v. Pub. Utilities Bd. (1981). 16 Alta. L.R. (2d) 60. 126 D.L.R. (3d) 705. 31 AR. 541
(C.A.) ('Coseka ") for the proposition that interim decisions must be distinguished from final decisions in that
they may be reviewed in a retrospective manner. This distinction is based on the fact that interim decisions are
made subject to "further direction" as prescribed by s. 60(2) of the National Transportation Act which, for con-
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venience, I cite again:

60.

(2) The Commission may, instead of making an order final in the first instance, make an interim order and
reserve fl1rther directions either for an adjourned hearing of the matter or for further application.

(Emphasis added.) The statutory scheme analysed by the Alberta Court of Appeal in Coseka , supra, is substan-
tially similar to though more clearly prospective than the statutory scheme established by the Railway Act and
the National Transportation Act . Furthermore, s. 52(2) of the Public Utilities Board Act , R.S.A. 1970, c. 302,
is identical in wording to s. 60(2) of the National Transportation Act . Laycraft J.A., as he then was, cited with
approval by Hugessen J., wrote the following with respect to the possibility of revisiting the period during which
interim rates were in force for the purpose of deciding whether those interim rates were in fact just and reason-
able, at pp. 717-718 (D.L.R.):

In my view, to say that an interim order may not be replaced by a final order is to attribute virtually no addi-
tional powers to the Board from s. 52 beyond those already contained in either the Gas Utilities Act or the
Public Utilities Board Act to make final orders. The Board is by other provisions of the statute empowered
by order to fix rates either on application or on its own motion. An interim order would be the same, and
have the same effect, as a final order unless the fl4rther direction which the statute contemplates includes
the power to change the interim order. On that construction of the section the interim order would be a fi-
nal' order in all but name . The Board would need no further legislative authority to issue a further 'final' or-
der since it may fix rates under s. 27 on its own motion without a further application. The provision for an
interim order was intended to permit rates to be fixed subject to correction to be made when the hearing is
subsequently completed.

It was urged during argument that s. 52(2) was merely intended to enable the Board to achieve 'rough
justice' during the period of its operation until a final order is issued. However, the Board is required to fix
just and reasonable rates' not 'roughly just and reasonable rates'. The words 'reserve for further direction', in
my view, contemplate changes as soon as the Board is able to determine those just and reasonable rates.

(Emphasis added.)

44 I agree with Hugessen J. and with the reasons of Laycraft J.A. in Coseka where he made a careful review
of previous cases. The statutory scheme established by the Railway Act and the National Transportation Act is
such that one of the differences between interim and final orders must be that interim decisions may be reviewed
and modified in a retrospective manner by a final decision. It is inherent in the nature of interim orders that their
effect, as well as any discrepancy between the interim order and the final order, may be reviewed and remedied
by the final order. I hasten to add that the words "further directions" do not have any magical, retrospective con-
tent. Under the Railway Act and the National Transportation Act , final orders are subject to "further
[prospectivel directions" as well. It is the interim nature of the order which makes it subject to further retro-
spective directions.

45 The importance of distinguishing final orders from interim orders is illustrated by the case of City of Cal-
gary v. Madison Natural Gas Co. (1959), 19 D.L.R. (2d) 655 (Alta. C.A.) ("Madison "). In Madison, supra, the
Public Utility Board (the "Board") was faced with an application by the City of Calgary for the reimbursement
of amounts earned in excess of the rates of the rates of return allowed in orders 34 and 41 for the sale of natural
gas. The Board had allowed a rate of return of 7 per cent but, due to its lack of useful information to predict the
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effect of rates on the actual financial performance of the regulated entity, the rates per volume fixed by the
Board actually yielded greater profits than anticipated. The Board refused to grant the demands made in the ap-
plication because it felt it had no jurisdiction to revisit periods during which rates approved in a final decision
were in force. This decision was confirmed by the Court of Appeal on the basis that, contrary to arguments made
by the City of Calgary, orders 34 and 41 were final orders not governed by s. 35a (3) of the Natural Gas Utilit-
ies Act, S.A. 1944, c. 4, which read as follows:

35a

(3) The Board is hereby authorized, empowered and directed, on the final hearing, to give consideration to
the effect of the operation of such interim or temporary order and in the final order to make, allow or
provide for such adjustments, allowances or other factors, as to the Board may seem just and reasonable.

Order 34 provided that the price was set at 9 cents per mcf and that "if it should turn out that there is a surplus, it
can be dealt with when the time arrives" which led to the argument that this order was in fact an interim order.
Johnson J.A. dismissed this argument in the following terms, at pp. 662-663:

It is the submission of the appellants that 0. 34 and 0. 41 are interim or temporary orders and the Board can
now deal with these surpluses in accordance with s-s (3). As I have mentioned, orders fixing interim prices
were made while the Board was hearing the application and considering its report. These, of course, were
superseded by the order now under consideration. Orders 34 and 41 are, of course, not final orders in the
sense that judgments are final. The Act contemplates that subsequent applications will be made to change
the price fixed by these orders. They are nonetheless final so far as each application is concerned.

It is useful to note that the respondent relies heavily on the Madison case for the proposition that a regulated en-
tity cannot be forced to disgorge profits legally earned by charging rates approved by the relevant regulatory au-
thority on the basis that they are just and reasonable. Since the City of Calgary sought to obtain the reimburse-
ment of profits earned by charging rates approved by final order, this case does not support the respondent's pos-
ition.

46 A consideration of the nature of interim orders and the circumstances under which they are granted fur-
ther explains and justifies their being, unlike final decisions, subject to retrospective review and remedial orders.
The appellant may make a wide variety of interim orders dealing with hearings, notices and, in general, all mat-
ters concerning the administration of proceedings before the appellant. Such orders are obviously interim in
nature. However, this is less obvious when an interim order deals with a matter which is to be dealt with in the
final decision, as was the case with the interim rate increase ordered in Decision 84-28. If interim rate increases
are awarded on the basis of the same criteria as those applied in the final decision, the interim decision would
serve as a preliminary decision on the merits as far as the rate increase is concerned. This, however, is not the
purpose of interim rate orders.

47 Traditionally, such interim rate orders dealing in an interlocutory manner with issues which remain to be
decided in a final decision are granted for the purpose of relieving the applicant from the deleterious effects
caused by the length of the proceedings. Such decisions are made in an expeditious manner on the basis of evid-
ence which would often be insufficient for the purposes of the final decision. The fact that an order does not
make any decision on the merits of an issue to be settled in a final decision, and the fact that its purpose is to
provide temporary relief against the deleterious effects of the duration of the proceedings, are essential charac-
teristics of an interim rate order.
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48 In Decision 84-28, the appellant granted the respondent an interim rate increase on the basis of the fol-
lowing criteria which, for convenience, I cite again, at p. 9:

The Commission considers that, as a rule, general rate increases should only be granted following the full
public process contemplated by Part III of its Telecommunications Rules of Procedure. In the absence of
such a process, general rate increases should not in the Commissions view be granted, even on an interim
basis, except where special circumstances can be demonstrated. Such circumstances would include lengthy
delays in dealing with an application that could result in a serious deterioration in the financial condition of
an applicant absent a general interim increase.

Decision 84-28 was truly an interim decision since it did not seek to decide in a preliminary manner an issue
which would be dealt with in the final decision. Instead, the appellant granted the interim rate increase on the
basis that such an increase was necessary in order to prevent the respondent from having serious financial diffi-
culties.

49 Furthermore, the appellant consistently reiterated throughout the procedures which led to Decision 86-17
its intention to review the rates charged for the test year 1985 and up to the date of the final decision. Holding
that the interim rates in force during that period cannot be reviewed would not only be contrary to the nature of
interim orders, it would also frustrate and subvert the appellants order approving interim rates.

50 It is true, as the respondent argues, that all telephone rates approved by the appellant must be just and
reasonable whether these rates are approved by interim or final order; no other conclusion can be derived from s.
340(1) of the Railway Act . However, interim rates must be just and reasonable on the basis of the evidence filed
by the applicant at the hearing or otherwise available for the interim decision. It would be useless to order a final
hearing if the appellant was bound by the evidence filed at the interim hearing. Furthermore, the interim rate in-
crease was granted on the basis that the length of the proceedings could cause a serious deterioration in the fin-
ancial condition of the respondent. Only once such an emergency situation was found to exist did the appellant
ask itself what rate increase would be just and reasonable on the basis of the available evidence and for the pur-
pose of preventing such a financial deterioration. The inherent differences between a decision made on an inter-
im basis and a decision made on a final basis clearly justify the power to revisit the period during which interim
rates were in force.

51 The respondent argues that the power to revisit the period during which interim rates were in force can-
not exist within the statutory scheme established by the Railway Act and the National Transportation Act be-
cause these statutes do not grant such a power explicitly, unlike s. 64 of the National Energy Board Act , R.S.C.
1985, c. N-7. The powers of any administrative tribunal must of course be stated in its enabling statute, but they
may also exist by necessary implication from the wording of the act, its structure and its purpose. Although
Courts must refrain from unduly broadening the powers of such regulatory authorities through judicial law-
making, they must also avoid sterilizing these powers through overly technical interpretations of enabling stat-
utes. I have found that, within the statutory scheme established by the Railway Act and the National Transporta-
lion Act , the power to make interim orders necessarily implies the power to revisit the period during which in-
terim rates were in force. The fact that this power is provided explicitly in other statutes cannot modify this con-
clusion based as it is on the interpretation of these two statutes as a whole.

52 1 am bolstered in my opinion by the fact that the regulatory scheme established by the Railway Act and
the National Transportation Act gives the appellant very broad procedural powers for the purpose of ensuring
that telephone rates and tariffs are, at all times, just and reasonable. Within this regulatory framework, the power
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to make appropriate orders for the purpose of remedying interim rates which are not just and reasonable is a ne-
cessary adjunct to the power to make interim orders.

53 It is interesting to note that, in the context of statutory schemes which did not provide any power to set
interim rates, the United States Supreme Court has held that regulatory agencies have both the power to impose
interim rates and the power to make reimbursement orders where the interim rates are found to be excessive in
the final order: see U.S. v. Fulton (1986). 475 U.S. 657 , at pp. 669-67 1; Re Trans Alaska Pipeline Rate cases
(1978). 436 U.S. 631, where Brennan J. wrote the following comments, at pp. 654-656:

Finally, petitioners contend that the Commission has no power to subject them to an obligation to account
for and refund amounts collected under the interim rates in effect during the suspension period and the ini-
tial rates which would become effective at the end of such a period .. In response, we note first that we have
already recognized in Chessie that the Commission does have powers 'ancillary to its suspension power
which do not depend on an express statutory grant of authority. We had no occasion in Chessie to consider
what the full range of such powers might be, but we did indicate that the touchstone of ancillary power was
a 'direc(t) relat(ionship)' between the power asserted and the Commission's 'mandate to assess the reason-
ableness of ... rates and to suspend them pending investigation if there is a question as to their legality.' 426
U.S., at 514.

Thus, here as in Chessie , the Commission's refund conditions are a 'legitimate, reasonable, and direct ad-
junct to the Commission's explicit statutory power to suspend rates pending investigation,' in that they allow
the Commission, in exercising its suspension power, to pursue 'a more measured course' and to 'offe[r] an
alternative tailored far more precisely to the particular circumstances' of these cases. Since, again as in
Chessie , the measured course adopted here is necessary to strike a proper balance between the interests of
carriers and the public, we think the Interstate Commerce Act should be construed to confer on the Commis-
sion the authority to enter on this course unless language in the Act plainly requires a contrary result.

This approach to the interpretation of statutes conferring regulatory authority over rates and tariffs is only the
expression of the wider rule that the Court must not stifle the legislator's intention by reason only of the fact that
a power has not been explicitly provided for.

54 The appellant has also argued that the power to "vary" a previous decision, whether interim or final,
found in s. 66 of the National Transportation Act , includes the power to vary these decisions in a retroactive
manner. Given my conclusion based on the inherent nature of interim orders, it is unnecessary for me to deal
with this argument.

iii) The relevance of the distinction between positive approval and negative disallowance schemes of rate reg-
ulation

55 Much was said in argument about the difference between positive approval schemes and negative disal-
lowance schemes, with respect to the power to act retrospectively. The first category includes schemes which
provide that the administrative agency is the only body having statutory authority to approve or fix tolls payable
to utility companies; these schemes generally stipulate that tolls shall be "just and reasonable" and that the ad-
ministrative agency has the power to review these tolls on a proprio motu basis, or upon application by an inter-
ested party. The second category includes schemes which grant utility companies the right to fix tolls as they
wish, but also grant users the right to complain before an administrative agency which has the power to vary
those tolls if it finds that they are not "just and reasonable". It has generally been found that negative disallow-
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ance schemes provide the power to make orders which are retroactive to the date of the application, by the rate-
payer who claims that the rates are not just and reasonable'. On the other hand, positive approval schemes have
been found to be exclusively prospective in nature and not to allow orders applicable to periods prior to the final
decision itself. A full discussion of this issue was made by Estey J. in Nova v. Amoco Can. Petroleum Co.,
[1981] 2 S.C.R. 437 at 450-451, [1981] 6 W.W.R. 391, 38 N.R. 381, 128 D.L.R. (3d) 1, 32 A.R. 384 , and I do
not propose to repeat or to criticize what was said in that case with respect to the power to review rates approved
by a previous final order. I am of the opinion that the regulatory scheme established by the Railway Act and the
National Transportation Act is a positive approval scheme inasmuch as the respondent's rates are subject to ap-
proval by the appellant. However, the Nova case, supra, only dealt with the power to review rates approved in a
previous final decision and, as I have said before, entirely different considerations apply when interim rates are
reviewed.

56 It has often been said that the power to review its own previous final decision on the fairness and the
reasonableness of rates would threaten the stability of the regulated entity's financial situation. In R. v. Bd. of
Commrs. of Public Utilities (N.B.); Ex parte Moncton Utility Gas Ltd. (1966), 60 D.L.R. (2d) 703 , Ritchie J.A.,
as he then was, wrote the following comments on this issue, at p. 729:

The distributor contends that in the absence of any express limitation or restriction or an express provision
as to the effective date of any order made by the board, the jurisdiction conferred on the board by the Legis-
lature includes jurisdiction to make orders with retrospective effect. Reliance is placed on Bakery and Con-
fectionery Workers International Union of America, Local 468 i Salini, White Lunch Ltd. v. Labour Rela-
tions Board of British Columbia. 56 D.L.R. (2d) 193, [1966] S.C.R. 282. 55 W.W.R. 129 which it is conten-
ded must be applied when interpreting s. 6(1) of the Act.

The clear object of the Act is to ensure stability in the operation of public utilities and the maintenance of
just, reasonable and non-discriminatory rates. That object would be defeated if the board having, on Novem-
ber 14, 1962, made an order fixing the rates to be paid by the distributor for natural gas purchased from the
producer, reduced those rates on February 19, 1966, more than three years later, and directed that the re-
duced rates be effective as from January 1, 1962, or as from any other date prior to February 19, 1966.

and further at p. 732:

In no section of the Act do I find any wording indicating an intention on the part of the Legislature to confer
on the board authority to make orders fixing rates with retrospective effect or any language requiring a con-
struction that such authority has been bestowed on the board. To so interpret s. 6(1) would render insecure
the position of not only every public utility carrying on business in the Province but also the position of
every customer of such public utility.

However, Ritchie J.A.'s comments deal with the Public Utilities Act , R.S.N.B. 1952, c. 186, which did not
provide the Board with any power to make interim orders. I readily agree that Ritchie J.A.'s concerns about the
financial stability of utility companies are valid when one is faced with the argument that a Board has the power
to revisit its own previous final decisions. Since no time limit could be placed on the period which could be re-
visited, any power to revisit previous final decisions would have to be explicitly provided in the enabling statute.
Furthermore, even if final orders are "for the time being", it does not necessarily follow that they must be
stripped of all their finality through the judicial recognition of a power to revisit a period during which final
rates were in force.
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57 However, there should be no concern over the financial stability of regulated utility companies where
one deals with the power to revisit interim rates. The very purpose of interim rates is to allay the prospect of fin-
ancial instability which can be caused by the duration of proceedings before a regulatory tribunal. In fact, in this
case, the respondent asked for and was granted interim rate increases on the basis of serious apprehended finan-
cial difficulties. The added flexibility provided by the power to make interim orders is meant to foster financial
stability throughout the regulatory process. The power to revisit the period during which interim rates were in
force is a necessary corollary of this power, without which interim orders made in emergency situations may
cause irreparable harm and subvert the fundamental purpose of ensuring that rates are just and reasonable.

58 Even though Parliament has decided to adopt a positive approval regulatory scheme for the regulation of
telephone rates, the added flexibility provided by the power to make interim orders indicates that the appellant is
empowered to make orders as of the date at which the initial application was made or as of the date the appellant
initiated the proceedings of its own motion. The underlying theory behind the rule that a positive approval
scheme only gives jurisdiction to make prospective orders is that the rates are presumed to be just and reason-
able until they are modified because they have been approved by the regulatory authority on the basis that they
were indeed just and reasonable. However, the power to make interim orders necessarily implies the power to
modify in its entirety the rate structure previously established by final order. As a result, it cannot be said that
the rate review process begins at the date of the final hearing; instead, the rate review begins when the appellant
sets interim rates pending a final decision on the merits. As was stated in obiter in Re Eurocan Pulp & Paper
Co. and B.C. Energy C'omrnn. (1978). 87 D.L.R. (3d) 727 (B.C.C.A.) , with respect to a similar though not
identical legislative scheme, the power to make interim orders effectively implies the power to make orders ef-
fective from the date of the beginning of the proceedings. In turn, this power must comprise the power to make
appropriate orders for the purpose of remedying any discrepancy between the rate of return yielded by the inter-
im rates and the rate of return allowed in the final decision for the period during which they are in effect, so as
to achieve just and reasonable rates throughout that period.

iv) The power to make a one-time credit order

59 Once it is decided, as I have, that the appellant does have the power to revisit the period during which in-
terim rates were in force for the purpose of ascertaining whether they were just and reasonable, it would be ab-
surd to hold that it has no power to make a remedial order where, in fact, these rates were not just and reason-
able. I also agree with Hugessen J. that s. 340(5) of the Railway Act provides a sufficient statutory basis for the
power to make remedial orders, including an order to give a one-time credit to certain classes of customers.

60 C.N.C.P. Telecommunications argues that the one-time credit order should be limited to the amount of
revenues actually derived as a direct result of the 2 per cent interim rate increase and that these excess revenues
should be refunded to the actual customers who paid them. The presumption behind this argument is that the
portion of the interim rates corresponding to the final rates in force prior to the beginning of the proceedings
cannot be held to be unjust or unreasonable until a final decision is rendered. As I have held that the appellant
has jurisdiction to review the fairness and the reasonableness of these interim rates in their entirety because the
rate-review process starts as of the date of the beginning of the proceedings, this argument must be dismissed.

61 Finally, it is true that the one-time credit ordered by the appellant will not necessarily benefit the custom-
ers who were actually billed excessive rates. However, once it is found that the appellant does have the power to
make a remedial order, the nature and extent of this order remain within its jurisdiction in the absence of any
specific statutory provision on this issue. The appellant admits that the use of a one-time credit is not the perfect
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way of reimbursing excess revenues. However, in view of the cost and the complexity of finding who actually
paid excessive rates, where these persons reside, and of quantifying the amount of excessive payments made by
each, and having regard to the appellants broad jurisdiction in weighing the many factors involved in apportion-
ing respondents revenue requirement amongst its several classes of customers to determine just and reasonable
rates, the appellants decision was eminently reasonable and I agree with Hugessen J. that it should not be over-
turned.

VI - Conclusion

62 In my opinion, the appellant had jurisdiction to review the interim rates in force prior to Decision 86-17
for the purpose of ascertaining whether they were just and reasonable, had jurisdiction to order the respondent to
grant the one-time credit described in Decision 86-17, and has committed no error in so doing.

63 I would allow the appeal and confirm the appellants decision, with costs in all Courts.

Appeal allowed. Decision of Canadian Radio-Television Telecommunications Commission affirmed.

END OF DOCUMENT
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ence re s. JO] of the Public Utilities Act (NJld.)) 164 Nfld. & P.EJ.R. 60, (sub noni. Reference re s. 101 of the Public
Utilities Act (Nfld.)) 507 A.P.R. 60 (Mid. C.A.) - distinguished

Northwestern Utilities Ltd., Re (1976), 1976 CarswellAlta 201,2 A.R. 317 (Alta. C.A.)-considered

Northwestern Utilities Ltd., Re (1978). (sub nom. Northwestern Utilities Ltd. v. Edmonton (City)) [19791 1 S.C.R.
684, (sub nom. Northwestern Utilities Ltd. v. Edmonton (City)) 7 Alta. L.R. (2d) 370, (sub nom. Northwestern Utilit-
ies Ltd. i'. Edmonton (City)) 12 A.R. 449, (sub nom. Northwestern Utilities Ltd. v. Edmonton (Cit-y)) 89 D.L.R. (3d)
161, (sub nom. Northwestern Utilities Ltd. v. Edmonton (City)) 23 N.R. 565, 1978 CarswellAlta 141, 1978 Carswel-
lAlta 303 (S.C.C.) - followed

Statutes considered by Constance Hunt J.A.:

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17

Generally - referred to

s. 15(1) - considered

s. 15(3)(a) - considered

s. 15(3)(d) - considered

s. 15(3)(e) - considered

s. 26(1) - considered

Gas Utilities Ac t, S.A. 1960, c. 37

Generally - referred to

s. 27 - considered

s. 27(a) - considered

s. 28 - considered

s. 28(1) - considered

s. 31 - considered

Gas Utilities Act, R.S.A. 2000, c. G-5

Generally - referred to

s. 36 - considered
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s. 36(a) - considered

s. 36(e) considered

s. 37(1) - considered

s. 38(1) - considered

s. 38(2) - considered

s. 40 - considered

s. 40(a)(i) - considered

s. 40(a)(ii) - considered

s. 40(a)(iii) - considered

s. 40(c) - considered

s. 40(d) - considered

Public Utilities Act, R.S.A. 1955, c. 267

s. 67(a) - considered

Public Utilities Act, R.S.A. 2000, c. P-45

Geneally - referred to

s. 36(1)(a) - referred to

s. 36(2) referred to

s. 67(1) - considered

s. 67(2) considered

s. 67(8) - considered

s. 89(a) - referred to

Statutes considered by Jean Côté l.A.:

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17

Generally - referred to

Alberta Utilities Commission Act, S.A. 2007, c. A-37.2

s. 11 - referred to
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s. 29(1) - considered

s. 29(10) - considered

Gas Utilities Act, S.A. 1960, c. 37

Generally - referred to

s. 31 - considered

Gas Utilities Act. R.S.A. 1970, c. 158

s. 31 - referred to

Gas Utilities Act, R.S.A. 1980, c. G-4

s. 32 - referred to

Gas Utilities Act, R.S.A. 2000, c. G-5

Generally - referred to

s. 40 - referred to

s. 40(a)(i) considered

s. 40(a)(ii) - considered

s. 40(b) - considered

s. 40(c) - considered

Public Utilities Act, R.S.A. 2000, c. P-45

Generally - referred to

s. 67(8) - considered

Railway Act, R.S.C. 1985, c. R-3

Generally - referred to

Telecommunications Act, S.C. 1993, c. 38

Generally referred to

s. 7(a) - considered

s. 7(c) - considered

s. 7(d) - considered
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s. 7(e) - considered

s. 7(f) - considered

5. 7(g) - considered

s. 7(h) - considered

s. 7(i) - considered

s. 35(1) - referred to

s. 42(1) - referred to

s. 46.5(1) [en. 1998, c. 8, s. 61 -considered

s. 47(a) - considered

Rules considered by Jean Côté l.A.:

Alberta Rules of Court, Alta. Reg. 390/68

R. 537.1 [en. Alta. Reg. 97/20081 - considered

Constance Hunt J.A.:

Page 7

1 I agree with Côté J.A. that the orders under appeal should be vacated, but reach that conclusion for different reas-
ons. I would allow the appeal and return the matter to the Alberta Utilities Commission ("Board[FN 11") for reconsidera-
tion in accordance with this judgment.

Facts

History of Deferred Gas Accounts (DGA)

2 The modern origin of deferred gas accounts (formerly deferred gas accounting) (DGA) is a 1988 decision which
arose out of a utility's general rate application: Northvi'estern Utilities Ltd.. Re [(March 18, 1988). Doc. E88018 (Alta.
E.U.B.)1, In the matter of an application to determine rate base and fix a fair return thereon for the test years 1987 and
1988, Decision E88018. (Public Utilities Board). The use of a DGA was proposed to deal with seasonal price differences
in gas costs. It required segregating the sales rate into two components, gas and non-gas. The latter would be determined
in a general rate application while the former, the Gas Cost Recovery Rate ("GCRR"), would be determined twice a year
using a formal filing process, subject to Board monitoring or review by way of a hearing. Adjustments to actual and es-
timated costs of gas would be held in the DGA then reconciled for refund to or recovery from consumers.

3 In approving these procedures, the Board emphasized that the outcome would be "customers pay for no more or
less than the price of gas actually incurred ... the shareholders would not gain or be penalized as a result of price vari-
ations : p. 325. The use of a DGA would be beneficial to customers: p. 326. The Board described the GCRR's gas cost
component as 'interim": p. 327. This early decision demonstrates that the Board intended to scrutinize the use of the
DGA on an ongoing basis.
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4 The principles from this decision were applied the same year to Canadian Western Natural Gas Company Limited,
the respondent ATCOs predecessor: Re Canadian Western Natural Gas Company Limited, In the matter of an Applica-
tion by Canadian Western Natural Gas Company Limited for approval of Deferred Gas Accounting and Reconciliation
procedures respecting its gas supply costs, Order E88019, (Public Utilities Board, 1988). The DGAs at issue here were
then created.

5 In 2001 ATCO and the appellant City of Calgary (Calgary) were both parties to a hearing that considered, inter
alia, the methodology for determining the GCRR: Methodology for Managing Gas Supply Portfolios and Determining
Gas Cost Recovery Rates (Methodology) Proceeding and Gas Rate Unbundling (Unbundling) Proceeding, Part A: GCRR
Methodology and Gas Rate Unbundling. Decision 2001-75 (Alberta Energy and Utilities Board, 2001). Its context was
the transition to competitive retail gas service. The Board noted its general supervisory power over utilities and its power
to fix just and reasonable rates as the basis of its authority to deal with the issues in the hearing: p. 10.

6 The Board described GCRRJDGA Programs" as follows at p. 56:

The effect of a Gas Cost Recovery Rate/Deferred Gas Account (GCRR!DGA) mechanism is to spread the cost of gas
acquisition and management over a forecast period, keeping consumer gas prices stable during that period. Th is
of a DGA to içp track of dfferences between actual and forecast g ts ensures that customers py n rnor
no less than actual costs incurred on their behalf. However, the reconciliation between forecast and actual costs oc-
curs over one or more seasons. [footnote omitted] During periods of rapid gas price increase, as experienced in the
winter of 2000/2001, the accumulated balances in the DGA can become large. The current system of GCRRs/DGAs
has defined tolerance limits on the size of the DGAs, requiring the utilities to file for gas rate adjustments when the
variance between forecast and actual costs becomes too large.

[emphasis added]

7 The Board determined that utilities no longer needed to "file formal GCRR applications with the Board, but would
instead file ... on a monthly basis", and monthly adjustments would be made to the GCRR: p. 64. Interested parties would
have an opportunity to raise concerns about the monthly GCRRs filed by the utilities. Reconciliation of DGA balances
would be done on a three-month rolling basis. The Board set a date for the commencement of this system, "in conjunc-
tion with the revised interim rates noted elsewhere in this Decision": p. 64.

8 Since then, the use of DGAs has evolved. For example, in ATCO Gas South Jumping Pound Meter Station - Gas
Measurement Adjustment Application No. 1314487, Decision 2004-013, the Board approved adjustments to an ATCO
DGA balance to reflect measurement errors caused by equipment malfunction. Part of the Board's rationale was that the
adjustment was made in accordance with approved DGA procedures. A related adjustment to the DGA (timing costs) was
rejected by the Board because it was not a previously approved DGA adjustment.

9 In other DGA decisions, the Board considered factors such as the amount of the adjustment, the timeliness of the
application, whether the utility had acted responsibly, the foreseeability of the problem, and whether consumers who re-
ceived the service were bearing the cost of the adjustment, see e.g., Northwestern Utilities Limited, 1996/1997 Winter
Period Gas Cost Recovery Rate. [Northwestern Utilities Ltd., Re. 1997 CarswellAlta 1334 (Alta. E.U.B.)] Decision
U97053 97053; IN THE MATTER of a Gas Cost Recovery Rate Refund for the 2001 Summer Period for AltaGas Utilit-
ies Inc. Order U2001-3l6 (AltaGas Utilities Inc. (November 29,2001), Doc. U2001-316 (Alta. E.U.B.)].

Origin of this Dispute
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10 In May 2004, ATCO sought Board approval to correct balances in the DGAs for each of its south and north gas
distribution service territories. The proposed adjustment to the DGA for northern Alberta was largely attributable to
overstated gas costs from January 1998 to February 2004, whereas in southern Alberta the actual gas costs ATCO in-
curred from January 1999 to February 2004 were understated. ATCO proposed that its present southern Alberta con-
sumers would pay the shortfalls and that it would refund excesses to its present northern Alberta consumers. Since this
appeal concerns only the adjustment proposed to the southern DGA, I make no further reference to the northern DGA.

11 The adjustments were sought because there had been inaccurate reporting of gas being transported for other entit-
ies through ATCO's pipeline network (transportation imbalances'). It appears the errors began when the administration
of ATCO's gas transportation system was moved to a new system, the transportation information system ("System").

12 ATCO had included the transportation imbalances as prior period adjustments in the DGA as part of its December
2003 GCRR filings. While producing supplementary information requested by the Board, ATCO detected additional
transportation imbalances. It then refiled its December 2003 GCRR excluding the transportation imbalance adjustments.
ATCO engaged chartered accountants to review its re-calculation of the imbalances. The Boards treatment of ATCOs
subsequent application to record the revised transportation imbalances in the DGA is at the root of this appeal.

Board Decisions

13 Three Board decisions are relevant. Each is described in more detail beginning at para. 16.

14 The first decision partly allowed ATCO's application to use the DGAIGCRR reconciliation process to record the
transportation imbalances: ATCO Gas, A Division of ATCO Gas and Pipelines Ltd. Imbalance and Production Adjust-
ments - Deferred Gas Account Application No. 1347852, Decision 2005-036, ('DGA Decision'). In the second, the
Board established a general rule that the DGA/GCRR reconciliation process has a two-year limitation period: ATCO
Gas, A Division of ATCO Gas and Pipelines Ltd., Deferred Gas Account Limitation Period, Decision 2006-042
("Limitations Decision"). The third focused on the Board's jurisdiction to make the DGA and the Limitations Decisions:
ATCO Gas, A Division of ATCO Gas and Pipelines Ltd. Reconsideration of Decision 2005-036 Deferred Gas Account,
Imbalance and Production Adjustments, Application No. 1524763 Proceeding ID. 5, Decision 2008-001 ("DGA Recon-
sideration Decision).

15 As to the DGA and DGA Reconsideration Decisions, Calgary obtained leave to appeal on the following question:
"Whether the Board erred in law or in jurisdiction by allowing for the recovery, in 2005, of costs or expenses that were
incurred between l99[911FN21 and 2004.": ATCO Gas, Re, 2009 ABCA 150 (Alta. C.A.) at para. 9, (Alta. C.A.). ATCO
has discontinued its application for leave to appeal the Limitations Decision.

DGA Decision (Decision 2005-036)

16 The Board defined the central issue as "whether or not it is appropriate for the DGA to be a vehicle of all and any
updates and corrections other than for price and actual gas sales (or deliveries)": p. 10.

17 In reviewing the history of the DGA/GCRR process, the Board noted that the DGA/GCRR process was originally
approved to provide a method for adjusting for gas price volatility and that, by April 2002, the process was refined so
that monthly (not seasonal) reconciliations were made: p. 10. Over time, DGAs were used without complaint to adjust
gas rates for reasons unrelated to price volatility, including measurement corrections. While it had become a 'relatively
common occurrence" for DGAs to be used for making prior period adjustments, most were made "within a reasonable
time period": Id.
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18 The Board was troubled by the evolution of DGAs into a catch all method for fixing all possible gas cost errors
and by the timing of the adjustments. It criticized ATCO for the design errors in the System report and its delay in detect-
ing them, reinforcing its expectation that ATCO's internal controls should detect material errors in a timely way.

19 Notwithstanding these misgivings, the Board permitted ATCO to recover eighty-five percent of the amounts it
sought through adjustments to its DGA.

Limitations Decision (Decision 2006-042)

20 The Boards concerns about ATCO's delay in applying for the imbalance adjustments led to a hearing to examine
whether it ought to impose a general policy limiting the extent to which adjustments are made to DGAs.

21 In the resulting Limitations Decision, the Board considered its jurisdiction to establish limitation periods for the
DGAIGCRR process in the context of its statutory mandate to set just and reasonable rates and court decisions approving
their use. It concluded that setting the GCRR requires the use of DGAs. Moreover:

the deferral nature of the DGAs is pecificall cQjfflpiate and acknowleg whri th t. Deferral ac-
counts, by their nature, anticipate adjustments such as the ones at issue in this matter and, as such, cannot be said to
constitute retroactive rate-making. The Supreme Court of Canada has approved the use of deferral accounts for gas
and has further noted that such a mechanism is a purely administrative matter [citation omittedi. In EPCOR Genera-
tion Inc. v. AEUB, 2003 ABCA 374, the Alberta Court of Appeal adopted the same approach and stated that as the
deferral account in issue in that decision was not closed, it was not a final order, and was not retroactive rate making
or procedurally unfair.

Consequently, the Board considers that a DGA has not been subject to any limitation regarding jurisdiction either by
way of legislation, past Board decision or court ruling which would have prevented the Board from considering prior
period adjustments to a DGA. In fact the Board has dealt with prior period adjustments to DGAs since their incep-
tion in 1987, with the prior periods being of varying lengths.

p. 4 (emphasis added).
22 The Board adopted a general limitation period of two years prior to the effective date of the proposed GCRR for
refunds to and recoveries from consumers. It permitted applications for approval of an adjustment to the DGA, where the
cause of the adjustment originates outside the two-year limitation period, provided the following conditions are met:

(a) the adjustment sought exceeds the threshold value by being greater than 5% of the average monthly DGA gas
commodity costs of the previous 12 months; and

(b) the adjustment arose from special circumstances that were not within the utility's control.
p. 17

23 As regards possible 'inter-generational equity' issues (a concept discussed more fully at para. 48 that means utility
consumers should pay the costs associated with their consumption of the service, and future consumers should not bene-
fit from or be burdened by the cost of services consumed by past consumers), the Board said at p. 12:

While intergenerational equity questions ... arise ... particularly in relation to deferral accounts, the Board believes in
this case that the imposition of a limitation period for DGAs assists in addressing the intergenerational issue raised
because it limits the adjustments in the ordinary course. [ATCO] is correct in pointing out that defrred ac
have an inherent intergerationaJ aspccl; hoyet. the Board considers that it is irnpont to not allow too lng a
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[emphasis addedi

DGA Reconsideration Decision (Decision 2008-001)

Page 11

24 Calgary was granted leave to appeal the DGA Decision on the question of whether the Board was authorized un-
der its governing legislation to approve any of the adjustments to the Deferred Gas Account applied for by ATCO Gas.
Following a hearing, this Court concluded that since the issue of the Board's jurisdiction to grant ATCO's May 2004 ap-
plication had not been raised before the Board, the evidentiary record necessary for an appeal was lacking: ATCO Gas,
Re, 2007 ABCA 133, 404 A.R. 317 (Alta. C.A.). The Court returned the matter to the Board, which then considered
whether it was "authorized under its governing legislation to approve adjustments to the ATCO Gas DGA in 2005 for
costs and expenses incurred between l99[9] and 2004": p. 2.

25 Calgary argued that the Board's jurisdiction was limited by section 40 of the Gas Utilities Act (see para. 27) such
that "the Board's jurisdiction to consider prior period financial activity of a utility is limited to a 12-month period, even
when the financial activity occurs in a deferral account approved by the Board": p. 7. The Board disagreed, partly be-
cause of its interpretation of its broad statutory mandate to fix just and reasonable rates. The Board reasoned that DGAs
would serve no purpose under Calgary's interpretation because section 40 specifically authorizes the Board to take into
account excess revenues or losses in "the whole of the fiscal year" of the rate application (ss. 40(a)(i)) and in any consec-
utive two-year period thereto (ss. 40(a)(iii)).

26 The Board reiterated its Limitations Decision's conclusion on jurisdiction, found above at para. 21.

Legislation

27 When ATCO applied for this DGA adjustment in 2004, the relevant legislation provided (with emphasis):

Alberta Energy and Utilities Board Act, R.S.A. 2000. c. A-17

Powers of the Board

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and privileges of the
PUB that are granted or provided for by any enactment or by law.

(3) Without restricting subsection (1), the Board may do all or any of the following:

(a) make any order that the ... PUB may make under any enactment;

(d) with respect to an order made by the Board ... in respect of matters referred to in clauses (a) to (c),
make any further order and impose any additional conditions that the Board considers necessary in the
public interest;

(e) make an order granting the whole or part only of the relief applied for;
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26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a question of jurisdic-
tion or on a question of law.

Gas Utilities Act, R.S.A. 2000, c. G-5

The word Board is defined as the Public Utilities Board in section 1(b).

Powers of Board

36 The Board ... may

(a) fix just and reasonable rates,

(e) reqllir an owner of a gs Uti1jy to ppiy and deliver g to the persons, for the purposes, at the
rates, prices and charges and on the terms and conditions that th iirJ

Rate base

37(1) In fixing just and reasonable rates ... the Board shall determine a rate base for the property of the owner of
the gas utility used or required to be used to provide service to the public within Alberta and on determining a
rate base it shall fix a fair return on the rate base.

Schedule of rates

38(1) For the purpose of fixing the just and reasonable rates that may be charged to consumers of gas by an
owner of a gas utility who purchases gas pursuant to a contract under which provision is made

(a) for the progressive increase in the price of gas to the owner of the gas utility,

(b) for an increase in the price of gas to the owner of the gas utility by reason of changes in any prices re-
ceived by the owner on resale of the gas,

(c) for an increase in the price of gas to the owner of the gas utility by reason of the payment of higher
prices by any purchaser of gas in any gas producing area, or

(d) for the redetermination of the price of gas to the owner of the gas utility either by agreement of the
parties or pursuant to arbitration,

the Board ... may receive for filing a new schedule of rates that are alleged by the owner to be occasioned by the
rise in the price required to be paid by the owner for purchased gas.

(2) The new schedule may be put into effect by the owner of the gas utility on receiving the approval of the
Board to it

Excess revenues or losses
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(a) the Board may consider all revenues and costs of the owner that are in the Board's opinion applicable to
a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is initiated.

(ii) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i) and (ii) if they are consecut-
ive, and need not consider the allocation of those revenues and costs to any part of that period,

(c) the Board may give effect to that part of ... any revenue deficiency incurred by the owner after the date
on which a proceeding is initiated for the fixing of rates ... that the Board determines has been due to undue
delay in the hearing and determining of the matter, and

(d) the Board shall by order approve

(i) the method by which, and

(ii) the period, including any subsequent fiscal period, during which,

any excess revenue received or any revenue deficiency incurred, as determined pursuant to clause (b) or (c),
is to be used or dealt with.

Public Utilities Board Act, R.S.A. 2000, c. P-45

Jurisdiction and powers

36(1) The Board has all the necessary jurisdiction and power

(a) to deal with public utilities and the owners of them as provided in this ActS

(2) In addition to the jurisdiction and powers mentioned in subsection (1), the Board has all necessary jurisdic-
tion and powers to perform any duties that are assigned to it by statute.

Fixing of rates

89 The Board ... may

(a) fix just and reasonable rates

Chronology ofLegislation

28 Some of the following discussion refers to judicial interpretations of predecessor legislation. An understanding of
those decisions requires an appreciation of the interaction between the earlier and current legislation.
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29 Subsection 67(a) of the Public Utilities Act, R.S.A. 1955, c. 267 provided:

67. The Board.. may

(a) fix just and reasonable individual rates
30 Section 67 of the Public Utilities Act was amended in April 1959 by S.A. 1959, c. 73, s. 9 as follows:

(a) by renumbering the present section as subsection (1), ... [in other words, s. 67(a) became s. 67(1)]

(d) by adding immediately after the renumbered subsection (1) the following subsections:

Page 14

(2) In fixing just and reasonable rates, ... the Board shall determine a rate base for the property of the
proprietor ... and fix a fair return thereon.

(8) ... in fixing just and reasonable rates, the Board may give effect to such part of any excess revenues
received or losses incurred by a proprietor after an application has been made to the Board for the fix-
ing of rates as the Board may determine has been due to undue delay in the hearing and determining of
the application.

31 In 1960, the Gas Utilities Act, S.A. 1960, c. 37 was enacted and provided:

Powers of the Board

27. The Board ... may

(a) fix just and reasonable individual rates
Rate base

28(1) In fixing just and reasonable rates ... the Board shall determine a rate base for the property of the owner
that is used or required to be used in his services to the public within Alberta and fix a fair return thereon.

Excess revenue or losses

31. ... in fixing just and reasonable rates, the Board may give effect to such part of any excess revenues received
or losses incurred by an owner of a gas utility after an application has been made to the Board for the fixing of
rates as the Board may determine has been due to undue delay in the hearing and determining of an application.

32 To summarize, the predecessor of present section 36 of the Gas Utilities Act (the power to set just and reasonable
rates) is section 27 of the S.A. 1960 version of the Gas Utilities Act. The latter's predecessor is subsection 67(a) of the
Public Utilities Act (later subsection 67(1)). The present section 37 of the Gas Utilities Act (fixing just and reasonable
rates by determining rate base and fixing a fair return thereon) was section 28 in the S.A. 1960 version and it, in turn,
was based on section 67(2) of the 1959 amendments to the Public Utilities Act. The predecessor to the present section 40
of the Gas Utilities Act is section 31 of S.A. 1960, which took its wording from ss. 67(8) of the 1959 amendments to the
Public Utilities Act.

Discussion
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33 Calgary sees the central issue as the extent to which the Board can engage in retroactive ratemaking. ATCO says
the appeal concerns an exercise of discretion by the Board. In my view, the appeal raises the following issues:

(I) What is the source of the Board's jurisdiction over DGAs?

(2) Did the Board retroactively change rates or did its decision have a prohibited effect?

(3) What standard applies to this Courts review of the Board's decisions?

(4) Against that standard, do the Board's decisions to allow ATCO to use the DGA to record transportation im-
balances for 1999 to February 2004 warrant this Courts intervention? The first two are threshold issues; if the
decision under appeal falls because of the answer to either of them, the subsequent issues do not arise.

issue 1. What is the Source of the Board's Jurisdiction Over DGAs?

34 Calgary acknowledges "the Board has jurisdiction to set up a DGA or what classes of costs or recoveries are to be
included or how they are to be allocated.: Factum at para. 43. This Court implicitly approved the use of deferral ac-
counts in regulated utility rate setting: ATCO Electric Ltd. i Alberta (Energy & Utilities Board), 2004 ABCA 215 (Alta.
C.A.) at para. 26, (2004), 361 A.R. I (Alta. C.A.) ("ATCO Electric").

35 That said, it is critical to identify the source of the Board's jurisdiction over deferral accounts. If it is section 40 of
the Gas Utilities Act, time limits apply. If, as ATCO argues, it is sections 36 and 37, that legal impediment disappears.

A. Nature and Function of Deferral Accounts in Utility Regulation

36 A consideration of the nature and function of deferral accounts provides context: Deferral accounts allow a utility
to accumulate variances between a utility's approved rate based on forecasted costs and the utility's actual costs for a giv-
en period. Typically, at the end of the period, a utility will then collect from customers through a rate rider any balances
in the deferral accounts owing by them and refund any balances owing to them.

ATCO Electric at para. 26.

In Alberta, utilities are usually regulated using a future test year regulatory framework in which the Board approves a
forecast of a utility's revenue requirements that equates to a forecast of its future costs. However, if the Board is unable
to determine a just and reasonable forecast, deferral accounts may be established to deal with uncertain items. In this
case, due to the inability to accurately forecast pool prices, deferral accounts were created for 1999 and 2000

Epcor Generation Inc. v. Alberta (Energy & Utilities Board). 2003 ABCA 374 (Alta. CA.)) at para. 2, (2003). 346 AR.
281 (Alta. C.A.) ("Epcor").

[D]eferral accounts ... are accepted regulatory tools, available as a part of ... rate-setting powers ... { they] ...'enabl[e] a
regulator to defer consideration of a particular item of expense or revenue that is incapable of being forecast with cer-
tainty for the test year' [citation omitted]. They have traditionally protected against future eventualities, particularly the
difference between forecasted and actual costs and revenues, allowing a regulator to shift costs and expenses from one
regulatory period to another.

Bell Canada v. Canadian Radio-Television & Telecommunications Commission. 2009 SCC 40. [2009] 2 S.C.R, 764
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(S.C.C.)at para. 54 ('Bell Aliant")

Page 16

37 To summarize to this point, descriptions of the general purpose of deferral accounts and the history of this DGA
shows that DGAs in gas utility regulation exist to ensure that consumers pay the cost of the gas they consume, with no
resulting profit or loss to the utility's shareholders. This general objective has been fully supported by the courts: ATCO
Electric, Epcor, Bell Aliant, City of Edmonton, infra.

B. Source oft/ic Board's Authority

38 What, then, is the source of the Board's jurisdiction to permit the use of DGAs as a regulatory tool? As outlined
above at para. 3, the DGA at issue was approved in 1988. Nevertheless, before 1988 the Board employed tools with a
similar function to regulate gas utilities. Judicial views about the source of the Board's authority to use those tools are in-
structive.

39 In the late 1950s the Board proposed a "purchased gas adjustment clause". It would permit the utility to recoup
from consumers in the future amounts the utility had to pay for gas that proved more expensive than the utility's estim-
ates, and to refund amounts to consumers if the estimates proved to be greater than the actual cost: Edmonton (City) v.
Nort/rfrvestern Utilities Ltd.. [1961] SC.R. 392 (S.C.C.), at 396-397, (1961), 28 D.L.R. (2d) 125 (S.C.C.) ("City of Ed-
,nonton"). The Board's jurisdiction to approve such a device was upheld by the Supreme Court, which said that its pur-
pose was to:

ensure that the utility should from year to year be enabled to realize, as nearly as may be, the fair return mentioned in
[s. 67(2)] and to comply with the Board's duty ... to permit this to be done. HQW this hrttijd b accsnM2iisiew5
an administrative matter for the Board to determine . under the pctw to ftc jiiyt ic reasonable which
wouk! yiiti th fair prn oed in 2L2).

Id at 406-407 with emphasis added.
The counterparts to the section referred to in this passage are the present sections 36(a) and 37 of the Gas Utilities Act.

40 In Bell Aliant, the telecommunication regulator, the Canadian Radio Television and Telecommunications Com-
mission's ("CRTC") source of authority to establish deferral accounts was held to be the combined effect of sections 27
and 37(1) of the Telecommunications Act, S.C. 1993, c. 38: para. 37. Section 27(1) concerns setting just and reasonable
rates, while section 37(1) permits the CRTC to require carriers to adopt any method of identifying the costs of providing
services and to adopt any accounting method. The Court added that the "guiding rule of rate-setting under the Telecom-
munications Act is that the rates be just and reasonable', a longstanding regulatory principle.": para. 30. The authority to
establish the accounts "necessarily includes the disposition of the funds they contain.": Ibid.

41 These cases suggest that the Board's authority over DGAs flows from its power to set just and reasonable rates
and a fair rate of return on rate base found in sections 36 and 37 of the Gas Utilities Act. Underlying that mandate is the
"regulatory compact":

Under the regulatory compact, the regulated utilities are given exclusive rights to sell their services within a specific
area at rates that will provide companies the opportunity to earn a fair return for their investors. In return for this
right of exclusivity, utilities assume a duty to adequately and reliably serve all customers in their determined territor-
ies, and are required to have their rates and certain operations regulated.

ATCO Gas & Pipelines Ltd. i Alberta (Energy & Utilities Board), 2006 SCC 4, [2006J I SC.R. l40("Stores Block")
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at para. 63.
42 I agree with ATCO that the Boards authority over DGAs does not come from section 40. Although that provision
uses broad language, its function is limited. It permits, among other things, consideration of utility's revenues and costs
for the whole fiscal year in which an application for rates is made. It also authorizes adjustments for regulatory lag, that
is, the difference between rates the utility seeks when its general rate application is made, and those appropriate when the
rates are approved. But it does not limit the Boards general authority to employ other tools (such as the gas purchase ad-
justment clause and DGAs) that assist in the discharge of its obligation to set just and reasonable rates.

43 It is worth repeating that this principle flows from City of Edmonton, where the Supreme Court considered the
newly enacted section 67(8) of the Public Utilities Act (section 40's predecessor) in conjunction with the recovery of
1959 transitional losses which arose as a result of the 15-month delay between the utility's rate application (June 1958)
and the rate approval (September 1959). As to the second issue before the Court, the Board's jurisdiction to permit the es-
tablishment of the gas purchase adjustment clause (the DGA's predecessor), the Court referred to 's. 67(2) of the 1959
amendment' (which the Court of Appeal found did not grant the Board the necessary jurisdiction to permit the gas pur-
chase adjustment clause) and held at 407 (emphasis added):

With great respect, however, the prtpQd crier [establishing the gas purchase adjustment clause] wiiid k rni I
an to ensure that the iiffljty iid fm y yr i bied raijze. s y b th fair n
mentioned in that subsection ai to çQrnpj with th rs thy t prnit b done. How this should be ac-
complished, when the prospective outlay for gas purchases was impossible to determine in advance with reasonable
certainty, was an administrative matter for the Board to determine, in my opinion. This, it would appear, it proposed
to do in a practical manner which would, in its judgment, be fair alike to the utility and the consumer.

the Board ... propose[s] to make the order under the powers given to it and the duty imposed upon it by the sec-
tions to which I have referred to fix just and reasonable rates which would yield the fair return mentioned in s. 67(2).

44 Calgary argues against reliance on sections 36 and 37 as the source of the Board's authority because of the Su-
preme Court's admonition against employing general statutory authority to ground the exercise of overly-broad Board
powers, see e.g., Stores Block at para. 50. Elsewhere in the same decision, however, the Court emphasized the need to
determine whether the exercise of the proposed power is a "practical necessity for the regulatory body to accomplish the
object prescribed by legislation": para. 77. According to the majority, such necessity was lacking in Stores Block. Here,
for reasons outlined above at paras. 36-37, the use of DGAs is required if the Board is to regulate utilities effectively.
Moreover, in Bell Aliant, Abella J. explained at paras. 51 - 53 that Stores Block did not "preclude the pursuit of public in-
terest objectives through rate-setting". She contrasted Stores Block by pointing out that in Bell Aliant, the CRTC's rate-
setting authority and its ability to establish deferral accounts for that purpose were at the very core of its competence.
The same holds true in this case.

issue 2. Did the Board retroactively change rates or did its decision have a prohibited effect?

45 Calgary argues that by permitting ATCO to use the DGA to make adjustments going back several years the Board
engaged in prohibited ratemaking because, in the result, ATCO's present consumers must make up for a past shortfall. I
do not agree. I have already explained why I think its power to set just and reasonable rates allowed it to authorize the
use of DGAs. It follows that its further orders about how to use a DGA did not constitute prohibited ratemaking. As dis-
cussed at paras. 69-71, however, this does not mean that the effect of its decision on future ratepayers is irrelevant in de-
termining whether the Board reasonably exercised its powers over the DGA.

46 A brief overview of some central principles of ratemaking, including the related concepts of retroactive and retro-
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spective ratemaking, is necessary. Generally, ratemaking and rates must be prospective: Coseka Resources Ltd. v.
Saratoga Processing Co. (1980), 31 AR. 541 (Alta. CA.) at para. 29, (1980). 16 Alta. L.R. (2d) 60 (Alta. CA.). A util-
ity's past financial results can be used to forecast future expenses, but a regulator cannot design future rates to recover
past revenue deficiencies: Northwestern Utilities Ltd., Re (1978), [1979] 1 S.C.R. 684 (S.C.C.), at 691 and 699 ("North-
western Utilities").

47 Retroactive ratemaking "establish[es] rates to replace or be substituted to those which were charged during that
period': Bell Canada i'. Canadian Radio-Television & Telecommunications Commission), F19891 1 S.C.R. 1722 (S.C.C.),
at 1749 ("Bell Canada 1989"). Utility regulators cannot retroactively change rates (Stores Block at para. 71) because it
creates a lack of certainty for utility consumers. If a regulator could retroactively change rates, consumers would never
be assured of the finality of rates they paid for utility services.

48 Retrospective ratemaking, in contrast, imposes on the utility's current consumers shortfalls (or surpluses) incurred
by previous generations of consumers. It is generally prohibited because it creates inequities or improper subsidizations
as between past and present consumers (who may not be the same). "[T]oday's customers ought not to be held respons-
ible for expenses associated with services provided to yesterday's customers": Yvonne Penning, "The 1986 Bell Rate
Case: Can Economic Policy and Legal Formalism be Reconciled" (1989), 47(2) U.T. Fac. L. Rev. 607 at 610. This is
sometimes referred to as the problem of inter-generational equity (which the Board discusses at p. 12 of the Limitations
Decision reproduced at para. 23).

49 Sometimes retrospective ratemaking is referred to as retroactive ratemaking. This is because rates imposed on a
future generation of consumers, while prospective, create obligations in respect of past transactions, and in this sense
they are retroactive: City of Edmonton at 402.

50 In this case, the proposed accounting adjustments had retrospective effect: past costs would be borne by ATCO's
present southern Alberta consumers, not the 1999 - 2004 consumers who received gas utility services when ATCO's gas
costs were incurred.

51 In summary, whether termed retrospective or retroactive ratemaking, imposing gas cost shortfalls or surpluses in-
curred by past consumers on future consumers is generally prohibited. Although this prohibition against retroactive and
retrospective ratemaking is relatively clear, how to apply it in practice is less so. A review of key cases illustrates the
complexity.

52 A one-time credit order for consumers was upheld despite the fact that it was "retrospective in the sense that its
purpose is to remedy the imposition of rates approved in the past and found in the final analysis to be excessive": Bell
Canada 1989 at 1749. Although the Board's review was retrospective in maimer, the credit order was approved through
an adjustment to interim rates. The Supreme Court stressed that the regulator had consistently stated its intention to re-
view the interim rates: at 1755. Gonthier J. stated at 1752:

one of the differences between interim and final orders must be that interim decisions may be reviewed and modi-
fied in a retrospective manner by a final decision. It is inherent in the nature of interim orders that their effect as well
as any discrepancy between the interim order and the final order may be reviewed and remedied by the final order...
the words "further directions" do not have any magical, retrospective content It i th iutcrirn mitre of the order
which makes it sjct to furt retrrtspctIy directions.

[emphasis added]
53 In Bell Aliant, the Supreme Court also upheld a CRTC decision to order the disposition of funds that had accumu-
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lated in a deferral account. The Court rejected the argument that this constituted retrospective rate-setting because the
rates had already been finalized. Abella J. pointed out that it was known at the outset that the CRTC would make sub-
sequent orders about how to use the balance in the deferral accounts. At para. 63 she added (citations omitted and em-
phasis added):

In my view, the credis ordered out the deferral accounts case before us are neither oaçe reto-
ective. Thy c1 vary the origji]ai rt prcyc4. wh e deferral ccm nui p they sc tç

remy a dfLcjcy in thc itc rdcs thrgh intci rnsirc Inc thçs cjt r ction contrnpJd
a possible di,osition of the a balances from the bgjjining. These funds can properly be characterized
as encumbered revenues, because the rates always remained subject to the deferral accounts mechanism established
in the Price Caps Decision. The is f dfni cciin thrfQr prchis finjng of retroactjyity Qi pcth
jy. Furthermore, using deferral accounts to account for the difference between forecast and actual costs and reven-
ues has traditionally been held not to constitute retroactive rate-setting

54 Calgary argues that cases such as Bell Canada 1989, Coseka and Bell Aliant are distinguishable. The first two in-
volved interim rather than final rates. In Coseka, it was pointed out at para. 36 that consumers must be aware that interim
rates may be subject to change. As for Bell Aliant, all the parties knew in advance that the telecommunications compan-
ies would be obliged to use the balance of the deferral accounts in accordance with subsequent regulatory decisions: para. 61.

55 Calgary suggests that gas rates here had long been finalized because the DGA had been reconciled in accordance
with the Board's earlier orders that required forecast and actual gas costs to reconciled on a three-month rolling basis (see
Decision 2001-75 at p. 64). It adds that when the seasonal or monthly DGA/GCRR process was approved it was not ex-
pressed to involve interim rates, therefore by definition the rates must be final: Factum at para 67.

56 In Epcor Fruman J.A. opined that whether deferred accounts are interim or final depends on the facts: para. 15.
The material before the Court makes such a determination impossible. Language in the 1988 decision quoted above at
para. 4 suggests that the use of the DGA involved interim rates, but that language is vague. In the DGA Decision, the
Board noted in section 4.2 ATCO's argument that deferral accounts are by nature interim and therefore not retroactive.
Unfortunately, the Board did not express its views on this topic.

57 Both Bell Canada 1989 and Bell Aliant (which concerned deferral accounts rather than interim rates) illustrate the
same preoccupation: were the affected parties aware that the rates were subject to change? If so, the concerns about pre-
dictability and unfairness that underlie the prohibitions against retroactive and retrospective ratemaking become less sig-
nificant.

58 Were these parties aware that gas rates were potentially subject to change through the use of the DGA? If so,
whether the rates are characterized as interim or final, the principles in Bell Aliant govern.

59 The history of DGAs demonstrates that affected parties knew they would be used from time to time to alter gas
rates based on later, actual gas costs. Indeed, the Board so found as a fact in the Limitations Decision at p. 4. It adopted
the reasoning from that decision in the Reconsideration Decision. The Board's fact findings are not appealable: Alberta
Energy and Utilities Board Act, s. 26(1).

60 Reconciliation of the DGA/GCRR would sometimes benefit consumers and sometimes not. Gas rates sometimes
changed because of the lack of predictability (volatility) in gas prices and sometimes from other factors such as measur-
ing errors. Whatever the cause, the objective was to ensure that the consumer paid the actual cost of the gas. This legit-
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imate object was accepted by all parties. It strengthened the utility regulatory system by ensuring that the utility received
a fair rate of return on its rate base.

61 Therefore, whether the rates should be characterized as final or interim, the use of the DGA in this case did not
involve prohibited ratemaking.

Issue 3 - What standard applies to this Court's review of the Board's decisions?

62 The conclusion that the Board had jurisdiction to make the orders about the use of the DGA, and did not thereby
engage in prohibited ratemaking, suggests that the reasonableness standard of review should be applied.

63 Abella J. employed this standard in Bell Aliant because, in her view, the issues went to the heart of the CRTC's
specialized expertise, the methodology for setting rates and the allocation of proceeds derived from those rates, a poiy-
centric exercise with which the CRTC is statutorily charged and which it is uniquely qualified to undertake.': para. 38,
see also para. 56. The same point applies here.

64 Reinforcing this conclusion are the reasons given for applying the reasonableness standard in ATCO Gas South,
Re, 2008 ABCA 200, 433 A.R. 183 (Alta. C.A.) at paras. 15 - 18 (leave to appeal refused (S.C.C.)). See also ATCO Elec-
tric, where the Court determined in its standard of review analysis that "{w]ith ... the widespread use of deferral accounts,
determining the appropriate methodology to be used in calculating prudent costs of financing these deferral accounts en-
gages the Board's specialized expertise.: para. 63. Reasonableness is also the standard applied to a gas regulator's de-
cision to permit a utility to recover material and previously unrecorded costs for the provision of gas services: Natural
Resource Gas Ltd. v. Ontario (Energy Board)) (2006), 214 O.A.C. 236, 149 A.C.W.S. (3d) 889 (Ont. C.A.).

Issue 4. Has the reasonableness standard been breached?

65

Reasonableness is a deferential standard ... A court conducting a review for reasonableness inquires into the qualities
that make a decision reasonable, referring both to the process of articulating the reasons and to outcomes.
[Rjeasonableness is concerned mostly with the existence of justification, transparency and intelligibility within the
decision-making process. But it is also concerned with whether the decision falls within a range of possible, accept-
able outcomes which are defensible in respect of the facts and law.

New Brunswick (Board of Management) v. Dunsmuir. 2008 SCC 9, 12008] 1 S.C.R. 190 (S.C.C.)at para. 47.

In my view, this standard has been breached.

66 The Board's sole justification for permitting ATCO to recoup eighty-five percent of the gas costs it sought from
present consumers is found in the following passage of the DGA Decision at p. 11:

the Board must remain mindful of the essential nature of the DGA as a deferral account and the allowances in the
past of certain prior period adjustments spanning a number of years. Accordingly, the Board is inclined to allow
[ATC 0] substantial recovery of the applied for prior period adjustments.

Stripped to its essentials, two reasons emerge: the nature of the DGA as a deferral account and the fact that the DGA had
been used in the past to make adjustments over several years.

67 Presumably the "nature of the DGA" point refers to the Board's historical assessment of the DGA contained in
section 2.3, entitled "Nature of DGA Adjustments & Recovery Period". In that section, the Board examined the purpose
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of the DGA when approved in 1988: reconciling actual costs of gas incurred by a utility with forecasts that it used in
setting a GCRR, i.e. the rate it used to recover the commodity costs of gas from sales customers." In describing the
change made in 2001 (altering the reconciliation period from a seasonal to a monthly basis), the Board repeated that the
purpose of DGA adjustments was "to allow for forecasting inaccuracies, relative to the timing of actual gas acquisition
costs incurred". It is manifest that the costs approved in the decisions under appeal did not fall within the original pur-
pose of the DGA, namely, adjusting for gas price volatility.

68 That brought the Board to its second point, that 'during the approximate 16 years that the DGA has been in place,
it has been used to update adjusted imbalance amounts from shippers, producers and interconnecting pipelines.: Id at p.
10. Usually those adjustments were made within a reasonable time, although sometimes the periods exceeded one year.
This observation boils down to 'we previously permitted adjustments over longer periods, so we will do so here'.

69 Set against these two rationales for granting the bulk of ATCO's application are the Board's many other corn- ments:

• DGAs have evolved into a vehicle to fix all possible gas cost errors and pass them on to consumers;

• when first implemented reconciliations of the DGA were not expected to go back further than 12 months.
Longer periods were sometimes accepted under special circumstances

• the DGA "was never set up with the intention of permitting all prior period accounting errors, particularly
those that would have been subject to ATCO's management and control";

• accounting errors should typically be absorbed by the utility's shareholders;

• the DGA should not be treated as a catch-all for fixing errors, including those with a long history or resulting
from human error, when adequate processes have not been in place to capture and correct the problem at an
early stage;

• seven years represents a significant lag presenting obvious inter-generational equity issues;

• ATCO had an onus to ensure the System was working properly and was providing correct data;

• it did not appear that ATCO implemented an appropriate and timely review process for System design;

• there was no evidence of actual internal or external audits being performed to ensure the design was valid as
the System was being put into service; and

• between 1998 and 2002 there was a lack of oversight by ATCO to test and develop appropriate controls to en-
sure that the System output generated was as intended.

70 Mirroring these observations were the Board's reasons for concluding that ATCO should bear fifteen percent of
the costs claimed:

• it doubted whether it could rely on ATCOs revised imbalance amounts;

• little on the record demonstrated the extent to which the numbers were faulty, perhaps partly because of
ATCO's unilateral actions in destroying data;

• there was no demonstration that the System report was adequately tested at the time of inception;
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• the System lacked audits;

• ATCO lacked adequate internal controls and supervisory systems;

• there was inadequate proof of corrections and opening balances; and

• there was a lengthy delay in discovering the errors.

Page 22

71 In summary, the Boards own analysis highlights the accumulation of factors that make unreasonable its decision
to allow ATCO to recover eighty-five percent of the transportation imbalances through the DGA. Unlike most previous
uses of DGAs, these charges did not result from gas price volatility. Nor did they resemble other past uses of DGAs
where errors were attributable to measuring equipment problems and where there had been no suggestion of utility fault.
Here the failure to levy appropriate gas charges was entirely due to deficiencies within ATCOs own system, exacerbated
by a long delay in discovering the problem. ATCOs destruction of data made data verification impossible. As a result of
the delays, at least some who were not consumers when the problems originated would have to absorb the costs of
ATCO's carelessness. Even though this was not prohibited ratemaking per Se, the long delays gave rise to inter-
generational equity issues which lie at the heart of the prohibition against retrospective ratemaking.

72 As outlined in para. 9, previous DGA decisions took account of matters such as the amount of the adjustment, the
timeliness of the application, the extent to which the utility acted responsibly, foreseeability of the problem, and whether
consumers who received the service would bear the cost of the adjustment. When such factors are applied to this case, it
is apparent why the Boards decision is not defensible on its facts.

73 As the Board intimated, there are compelling reasons why this sort of loss should be borne by shareholders rather
than long-after-the-fact consumers. Shareholders have the ability to control or at least influence ATCOs management
practices. Consumers do not. Requiring consumers rather than shareholders to bear most of the loss does not encourage
utilities to conduct operations in a careful, time-sensitive way. The Board itself appropriately observed at p. 5 of the
DGA Decision that allowing ATCO (full) recovery "could be considered ... a reward for poor management'.

74 The Board's Limitations Decision at least partly addresses the above concerns because it generally limits DGA
claims to a two-year period, except in special circumstances not within the utility's control. That decision is not subject to
appeal and it would be inappropriate to comment on it further here. Nevertheless, it seems unlikely that the present DGA
adjustments would have passed muster under the Board's criteria in the Limitations Decision.

Procedural Matters

75 I agree with COté J.A's suggestion at para. 238 that the efficient disposition of an appeal can be hindered if parties
neglect to provide sufficient copies of Extracts of Key Evidence in appeals like this that require only one copy of the
Tribunal's record to be filed. In this case, that difficulty was largely alleviated because the key Board decisions were in-
cluded in the parties' Books of Authorities.

Conclusion

76 The appeal is allowed, the orders under appeal vacated and the matter returned to the Board for consideration in
accordance with these reasons.

Marina Paperny J.A.:
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I concur.

Jean CôtéJ.A.:

A. Introduction and Issues

Page 23

77 This is an appeal from what was the Alberta Energy and Utilities Board, the rate-regulating tribunal for natural
gas utilities. (Its name has changed over the years and is not up-to-date in the style of cause, but I will call it "the Com-
mission".) The issue is whether that tribunal could let the utility company recover a lump sum from present consumers
because of mistakes in accounting for past gas purchases by the utility company extending back about six years.

78 Here is an overview of this judgment. Part B describes the odd and lax way in which the respondent utility's prob-
lem arose, and the Commission's three decisions about how to handle the utility's ensuing request, and agrees that the
Commission's treatment is unreasonable. Part C describes how the Supreme Court of Canada and our Court of Appeal
have consistently interpreted the governing statutes and barred retroactive rate-making; and the very limited amendments
which the Legislature made in response. Part D describes Alberta's rate-making procedure and law, and shows how the
decision under appeal is illegal because retroactive. Part E shows how the deferral accounts used here were created for
very different purposes and long since reconciled, remaining almost by oversight. Part F describes the recent Bell de-
cision and how it does not apply here. Part G similarly distinguishes two other decisions. Part H is about the standard of
review. Part I is about the conclusion and remedy, and Part J makes some requests about procedure.

B. Facts

1. ATCO Finds Significant Error

79 An outsider might suppose that it would not be particularly difficult for a gas public utility to keep track of how
much gas it bought, sold or transported, particularly when it does not store any significant amount. Similarly, one sup-
poses that the utility would have accounting records reliably keeping track of what it paid for the various amounts of gas
which it got. This case suggests that at some times and places it may not be that easy or straightforward.

80 One reason might be that the respondent ATCO divides its operations. A second reason may be that gas supply to
consumers in Alberta has become more complex in the last generation. No longer is the owner of a pipe necessarily the
owner of the gas flowing through it, and no longer is the owner of a local gas distribution pipe running under a street ne-
cessarily the vendor of the gas being bought by the consumers located on that street.

81 The Commission found a bigger third reason. ATCO had set up some inappropriate accounting systems to handle
this situation, inconsistently administered them for years, and throughout made inadequate checks of their operation or
adequacy. The Commission so finds in its 2005 decision (pp. 4-5, 7-8, 11-12 A.B. pp. F7-8, F10-l 1, F14-l5).

82 For many years, ATCO seems not to have realized the depth of these problems. Helped by some gentle prodding
by the Commission in late 2003, ATCO and its outside accountants investigated their accounting problem more deeply.
By early 2004, they recognized fairly serious accounting errors that ATCO had made in northern Alberta for all of the
years 1998, 1999, 2000, 2001, 2002, 2003, and for early 2004. In the south, the problem started a year later than in the
north, but also lasted until early 2004.

83 The amounts were significant. ATCO's recalculations suggested that in southern Alberta its gas costs from 1999
to 2004 had in fact been a total of $11.6 million higher than it had recorded in any of its books or its regular filings with
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the Commission. In the north, they were almost $2 million lower for 1998 to 2004.

84 In its first (2005) decision on the subject, the Commission (then the Alberta Energy and Utilities Board) ex-
plained the errors as follows.

AG [ATCO Gas] submitted that there were two distinct aspects of imbalances: the management, control and report-
ing of other gas owners' imbalances that result from the shipment of other owners gas through the pipeline network
(collectively referred to herein as Transportation Processes), and the recognition of the effect that other gas owners'
imbalances have on regulated gas supply procurement and the timing of cost recovery from regulated sales custom-
ers (DGAJGCRR Processes).

AG submitted that other gas owners' imbalances were made up of transportation imbalances and exchange imbal-
ances. Transportation imbalances are associated with active transportation contracts, which reflect the physical
movement of gas through ATCO's pipeline system. AG described Transportation Processes as including, without
limitation, measurement, nomination, allocation, reporting, preparing statements, invoicing and receiving payment
from other gas owners who contract for transportation service. AG also noted that exchange imbalances are those as-
sociated with active exchange contracts, which reflect a physical swap of gas between ATCO and a counterparty and
in which there are no monthly imbalance settlement provisions. (* 2.1, p. 3, A.B. p. F6)

The Board [now the Commission] agrees with AG that this Application concerns the disconnection that occurred
between the true and correct imbalances reported in the Transportation Processes.

(id. at p. 4, A.B. p. F7)

In addition, the Board notes that ATCO did not appear to take the appropriate action to modify the functionality
of the TIS system with respect to Rate 11 delivery input which ultimately led AP [ATCO Pipelines] employees to in-
put inaccurate delivery data in order to 'quiet' an error message.

(id. at p.5, A.B. p. F8)

2. ATCO Proposed to Pass on the Shortfall

85 As a result of its belated discoveries, ATCO filed with the Commission's predecessor Application #1347852 of
May 31, 2004. ATCO proposed a simple solution: to make ATCO's problem the consumers' problem. The rates for gas
delivered from 1998 to 2003 had long since been fixed, charged, and paid, and the gas in question long since sold, de-
livered, billed, and paid for. Yet ATCO now wanted to turn its old long-undiscovered $11.6 million southern shortfall in-
to a new additional lump-sum charge to present southern customers. Conversely, ATCO volunteered to give a rebate of
almost $2 million to present northern customers.

3. The Commission's Three Decisions

86 The Commission responded to ATCO's error-correction" application in three decisions.

(a) "Imbalance Adjustments" April 2005 Decision # 2005-036

87 In this decision, the Commission made fact-findings about the causes of the errors, which findings are not chal-
lenged on appeal by Calgary or ATCO. They reveal ATCO's multifold and long-lasting accounting inadequacies (pp. 7-8,
12 A.B. pp. FlO-l I, Fl5). The Commission found as follows:
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• . . The Board now the Commission] considers that the error in the design of the TIS Report along with the manage-
ment practices related to process control, including those related to the TIS Report, are of concern.

• . . The Board, however, notes a lack of documented audit evidence that would support the correctness of the imbal-
ances reporting systems in the present case, and is thus concerned with the degree of accuracy that AG [ATCO Gas]
contends exists for the present imbalances adjustments. Moreover, the Board is concerned with the amount of time,
dating back to 1998, that it took ATCO to find, and ultimately make, the imbalances corrections.

(2005 decision, p. 4, A.B. p. P7)

The Board is troubled by what it considers to be an apparent lack of diligence exhibited by either of AG or AP or
both of them over the reporting of imbalances in as much as the errors included in the review had occurred since at
least 1998.

(id. at p. 5, A.B. pp. F8, Emphasis added)

• . . The Board notes that AG stated in the Application that "ATCO found that the original design specification for
the monthly TIS Report was not correct. This acknowledgment would indicate that before the imbalances problem
was identified there had been a lack of system control over, and audit of, the design.

• . . It appears to the Board that if AP employees had not entered the inaccurate Rate 11 delivery data, the incorrect
TIS Report may not have been noticed by AG in the normal course of business, given that it does not appear that
ATCO tested or planned to test the integrity of the report...

(id. at p. 5, A.B. p. F8, Emphasis added)

88 Yet the Commission did little about the utility's various longstanding accounting inadequacies. It merely deducted
15% as a penalty for them. Subject to that deduction, the Commission did as ATCO asked; it ordered the current southern
customers to top up ATCO's profits by an amount equal to ATCO's past bookkeeping errors for those five or more past years.

89 The Commission also allowed ATCO to give the current northern customers a rebate. The Commission did not
mention the suggestion that the northern refund bear interest for all the years the utility company had had the funds
(January 21, 2005 argument, Commission Record Tab 47, p. 29). Instead, the Commission did the reverse: it dictated that
that consumer rebate would be reduced by 15% (p. 12, A.B. p. Fl5). There was no explanation for the reduction, and I
cannot think of any logical one. It might have been the Commission's desire for aesthetic facial symmetry between north
and south. It seems most unlikely that the Commission intended to penalize the northern consumers for ATCO's short-
comings. Maybe it was just an oversight. After various adjustments, on August 23, 2005 the Commission fixed the north-
ern refund at $541,000, and the leave to appeal does not cover the northern errors or rebate. No one in the north has ap-
pealed.

90 The Commission noted that since 1987, ATCO has maintained a deferral account. It was originally set up to al-
low quick reconciliation of unpredictable fluctuating future gas purchase cost estimates, with actual costs for the same
period. The Commission said the purpose for the account has nothing to do with the type of errors in question here, and
that the accounts were never designed for purposes such as the current errors. See Part E below for details and citations.

91 Though all the reconciliations of that deferral account had been completed years before, the Commission decided
that the new error charge (and rebate) described above would be done through or because of that deferred account.
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92 Apart from background and recitals, the actual reasoning of the Commission in this 2005 decision was brief, and
contained little or no explanation beyond that summarized here.

93 In particular, these 2005 reasons said nothing about the rule against retroactivity, nor whether the governing le-
gislation permits this sort of retroactive adjustment (going back some six or so years). However, the Commission did
seem to suggest that such steps are retroactive rate adjustment for past years errors: (2005 decision, § 2.8, first para., p.
14, A.B. p. Fl7).

94 It is probably idle to speculate on the reasons for that significant omission.

95 The Commission's later 2008 Decision says that no one raised the rule against retroactivity during this first
(2004) application (2008 Decision §4.3, p. 7, A.B. p. F3l). The Commission may have got that idea from allegations in
ATCO's October 5, 2007 argument (Commission Record on present appeal, Tab 60, pp. 2, 5, 6). ATCO also alleged the
same thing to this Court in 2007: see ATCO's February 22, 2007 factum filed for that previous appeal (pp. 1, 4, 7, 8, 9,
11; cf. p. 10). And cf. similar allegations in the Commission's February 21, 2007 factum (pp. 5, 6). The Commission
evidently did not recall its own file (though its 2004-2005 record was consolidated with its 2007-2008 record).

96 In fact, the various statements by ATCO and by the Commission alleging Calgary's silence are not correct. Cal-
gary did argue the retroactivity issue during the first hearing, especially in its reply written argument of January 28, 2005
(Tab 50 of the Commission's Record). See especially pp. 2-3, quoting s. 40 of the Gas Utilities Act, the key legislation.
The date, application number, and title of that written argument all confirm that it was filed for this first application
which led to this first Commission decision in April 2005. The Commission's 2008 decision says that all argument to the
Commission on this first 2004-2005 application had been written, not oral (pp. 2-3, A.B. pp. F5-F6).

97 ATCO's inaccurate allegations of Calgary's silence are puzzling. Maybe counsel relied on memory alone. Maybe
they interpreted Calgary's written 2004-2005 argument in some unreasonable narrow fashion. And ATCO's 2007 factum
may have used terms like "jurisdiction" in a narrow way (e.g. excluding non-jurisdictional Calgary arguments). (See Part
D.9. below.) In any event, this is an appeal from the Commission's rehearing, and the "alleged silence" point no longer
influences the result (if it ever did).

98 The City of Calgary sought leave (May 30, 2005) and got leave (July 6, 2006: see 2006 ABCA 180 (Alta. C.A.
[In Chambers])) to appeal from this 2005 Commission decision. The Court of Appeal allowed the appeal. It said the
question could not be decided on the record before the court, doubtless relying on ATCO's erroneous factum. The Court
sent the matter back to the Conimission to rehear and to reconsider: see 2007 ABCA 133. 404 A.R. 317 (Alta. C.A.).

99 On August 23, 2005, the Commission gave decision 2005-093 approving ATCO's computation of the precise
amounts ATCO would collect and refund under the April 2005 decision.

(b) "Limitation Period" May 2006 Decision #2006-042

100 Meanwhile, the Commission itself was properly troubled by the implications of its 2005 precedent. If carried to
its logical extreme, it could leave gas rates charged to consumers and payments by past customers forever open to altera-
tion, approaching the lengthy uncertainties in Lord Eldon's Court of Chancery. The Commission therefore ordered a
second application about whether the Commission should impose its own limitation period, maybe two years. (It pro-
ceeded under a further application which the Commission ordered ATCO to make.) Little was said about the existing
limitation period (beginning of the fiscal year of application) found in the Gas Utilities Act, and described in Part C be- low.
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101 The Commissions decision on this limitation-period hearing was that the utilities statutes did not matter or ap-
ply, because of the old deferral account. So the Commission thought that the extent of retroactivity was more or less a
matter of its own discretion. The Commission ordered that henceforth (not retroactively) there would sometimes be a
new two-year limitation period for retroactive rate changes. I say sometimes, because the two-year time limit would
not apply where the adjustment sought was large and there were special circumstances not within the utility's control.

102 It is not clear whether the "special circumstances" phrase referred to what caused the initial problem, or why the
application was made after the expiry of two years.

103 I note that ATCO's limitation-period application was filed after Calgary moved for leave to appeal from the
Commission's first decision. And the Commissions reasons on that in May 2006 were almost a year after such leave was
sought. The Commission likely knew of those events. But we have to look at the 2006 reasons because they are incorpor-
ated into the 2008 decision.

104 ATCO filed a motion in the Court of Appeal for leave to appeal this 2006 decision, but by agreement that mo-
tion was adjourned from time to time over the years, and was never heard (see 2008 Commission decision, p. 1). That
motion was discontinued recently (February 12, 2010). ATCO later argued before the Commission that Calgary's not try-
ing to appeal this 2006 decision somehow estopped it from questioning the 2005 Commission decision which it has twice
appealed (October 5, 2007 argument, p. 6, para. 12, Commission Record Tab 60). I cannot see the logic of that, nor do I
recall any law to support it (and none was cited). In any event, no such argument was put to the Court of Appeal on this
appeal.

(c) "Reconsideration" January 2008 Decision #2008-001

105 This third Commission decision is the fruit of the rehearing directed by the Court of Appeal, as mentioned above
(end of subpart (a)), and the consequent reconsideration application.

106 The Commission refused to let Calgary file any more evidence, despite the Court of Appeal's 2007 direction.
(That point is discussed further in Part E.4 below.)

107 The Commission reached the same conclusion as it had in 2005. The key issue was retroactivity.

108 Almost the only significant thing which the Commission said in 2008 about retroactivity was to quote what it
had said on the subject in its 2006 limitations decision (subpart (b) above). That is two short paragraphs which read as
follows:

With regard to the issue of retroactive rate-making raised by Calgary, the Board [now the Commissioni does not ac-
cept the position advanced by Calgary. The Board has broad discretion to set just and reasonable rates and, in the
case of setting gas cost recovery and flow-through rates, sets these rates in accordance with the use of DGAs. In do-
ing so, the deferral nature of the DGAs is specifically contemplated and acknowledged when the rates are set. Defer-
ral accounts, by their nature, anticipate adjustments such as the ones at issue in this matter and, as such, cannot be
said to constitute retroactive rate-making. The Supreme Court of Canada has approved the use of deferral accounts
for gas and has further noted that such a mechanism is a purely administrative matter. In Epcor Generation Inc. 'i'.
AEUB, 2003 ABCA 374, the Alberta Court of Appeal adopted the same approach and stated that as the deferral ac-
count in issue in that decision was not closed, it was not a final order, and was not retroactive rate making or proced-
urally unfair.
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Consequently, the Board considers that a DGA has not been subject to any limitation regarding jurisdiction either by
way of legislation, past Board decision or court ruling which would have prevented the Board from considering prior
period adjustments to a DGA. hi fact, the Board has dealt with prior period adjustments to DGAs since their incep-
tion in 1987, with the prior periods being of varying lengths.

(p. 4 of 2006 decision, § 3.1 near end, and quoted on pp. 7-8 of 2008 decision, A.B pp. F3 1-32)
A Commission footnote says that the Supreme Court of Canada approval referred to in the quotation is in Edmonton
(City) v. Northwestern Utilities Ltd., [1961] S.C.R. 392 (S.C.C.).

109 I am not certain, but the Commission's next 2008 paragraph seems to be about retroactivity as well. So I quote it:

The provisions of the GUA and PIJBA relied on by Calgary authorize the Board [now the Commission] to take into
account financial information for the whole of the year in which a tariff application is filed in the event that the
Board intends to approve a tariff effective prior to the date on which the tariff application is made. The "prior peri-
od" is limited to some period in the calendar year before the date of the application, depending on when the applica-
tion might be filed in the calendar year. Strictly speaking, deferral accounts are unnecessary to account for financial
activity in this period, so the Board does not find Calgary's argument persuasive on this basis.

(p. 8, A.B. p. P32)

One curious feature of that paragraph is discussed at the end of Part D.6 below.

110 There is another paragraph in the decision immediately after that one. I am not entirely certain how to interpret
it. It contains some assertions and conclusions. But the only actual reason which I can find in it is one. I read it as saying
that the Commission has often acted this way, and if it refused to do so now, it would bring into question its previous de-
cisions.

111 To sum up, the basic real reason given by the Commission was the idea that a deferred account bypasses the or-
dinary rule against retroactivity.

112 Martin J.A. gave leave to appeal this 2008 Decision (order of July 2, 2009). That is the present appeal.

4. Unreasonable Decision

113 Hunt J.A. concludes that the Commission's decision here is unreasonable. I agree with that conclusion, and with
the reasons which she gives for finding unreasonableness. Many other things discussed in my reasons would also help to
support that conclusion.

C. Legislative History

1. Introduction

114 The question of whether the impugned Commission decision violates the law forbidding retroactivity requires
examining a number of aspects of the nature and policy of that law. I can best start with the history of the relevant legis-
lation and the court decisions about it. That is what this Part C does.

115 A half-century's dialogue between courts and the Legislature is outlined in subpart 2. It reveals a very clear pic-

Copr. (c) West 2008 No Claim to Orig. Govt. Works

hup://canada.westlaw.comlprintlprintstream.asox?sv=Solit&nrft=I-TTMI Tfn tnnR'rnt-i 1/'7/')fl 1 fl



Page 30 of 53

2010 CarswellAlta 7M, 2010 ABCA 132
Page 29

ture. The courts found firm legislative limits which the Legislature adjusted only slightly, and otherwise confirmed, ba-
sically keeping them to the present day.

2. Chronology

(a) The Public Utilities Act, R.S.A. 1955 c. 267, s. 67 gave the Commission (then the Board of the Public Utilit-
ies Commissioners) general powers to fix utility rates, but said little express about time limits or retroactivity.

(b) March and August 1959 saw Commission decisions which were then appealed to the Court of Appeal, whose
decision is described in (e) below.

(c) April 1959 the Legislature amended (c. 73, s. 9(d)) the Public Utilities Act, adding s. 67(8). Undue delay in
hearing and deciding an application henceforth lets the Commission give effect to excess revenues or losses, in-
curred after filing a utilitys rate application, when the Commission fixes just and reasonable rates.

(d) Legislature passed new Gas Utilities Act as 1960 c. 37. In its s. 31 has identical wording to the Public Utilit-
ies Act s. 67(8) just discussed (with one trivial exception).

(e) September 22, 1960 Appellate Division decided Edmonton (City) v. Northwestern Utilities lid. (1960), 34
W.W.R. 241 (Alta. CA.), considering items (b) and (c) above. The Supreme Court of Canada varied this de-
cision on April 25, 1961 on other grounds (allowing a purchased-gas adjustment clause): [1961] S.C.R. 392, 34
W.W.R. 600. The Supreme Court of Canada held that utility rates must be based on an estimate of future ex-
penses (p. 612 W.W.R.). It apparently accepted the proposition that until the 1959 amendment, the Commission
had no power at all to make retroactive rates or allowances, not even for regulatory delay.

(f) Adoption of Gas Utilities Act R.S.A. 1970, c. 158, s. 31, which merely reenacted 1960 c. 37, s. 31 (item (d)
above) with no change.

(g) December 9, 1976: Appellate Division decided Northwestern Utilities v. Edmonton 2 A.R. 317 (Alta. C.A.).
Its decision was not novel, and is similar to Calgary (City) v. Madison Nat. Gas Co. (1959) 28 W.W.R. 353,
360. The N.W.U.L decision reversed a Commission decision, and held that unexpected shortfalls in revenue or
unexpected expenses incurred by a utility before the date of the rate application cannot be considered (paras. 6,
25-26, 34). The Supreme Court of Canada affirmed the Appellate Division in late 1978: (1978), 119791 1 5CR.
684. 12 A.R. 449 (S.C.C.). The Supreme Court explained the 1959 amendment: its scope is narrow.

(h) 1977: Legislature amended s. 31 of the Gas Utilities Act: see c. 9, s. 5(1), (2). That did not affect pending
cases. Old s. 31 became new s. 31(c). The rest of the section was new.

(i) That news. 31 (of 1977) became R.S.A. 1980, c. G-4, s. 32, with no significant change.

(j) That section became the present R.S.A. 2000, c. G-5, s. 40, with only minor changes in drafting style. The
Public Utilities Act, R.S.A. 2000, c. P-45, s. 91 contains virtually identical words. Section 40 of the Gas Utilities
Act now reads as follows:

40 In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed
and followed afterwards by an owner of a gas utility,

(a) the Board may consider all revenues and costs of the owner that are in the Boards opinion applic-
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able to a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is initiated for the fixing of rates
tolls or charges, or schedules of them,

(ii) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i) and (ii) if they are consecut- ive,
and need not consider the allocation of those revenues and costs to any part of that period,

(b) the Board may give effect to that part of any excess revenue received or any revenue deficiency
incurred by the owner that is in the Board's opinion applicable to the whole of the fiscal year of the
owner in which a proceeding is initiated for the fixing of rates, tolls or charges, or schedules of them,
that the Board determines is just and reasonable,

(c) the Board may give effect to that part of any excess revenue received or any revenue deficiency
incurred by the owner after the date on which a proceeding is initiated for the fixing of rates, tolls
or charges, or schedules of them, that the Board determines has been due to undue delay in the hear-
ing and determining of the matter, and

(d) the Board shall by order approve

(i) the method by which, and

(ii) the period, including any subsequent fiscal period, during which,

any excess revenue received or any revenue deficiency incurred, as determined pursuant to clause (b) or
(c), is to be used or dealt with.

(Emphasis added)

(Presumably the last three lines should be indented more, but I quote them the way that they appear in the Revised Stat
utes of Alberta. The equivalent lines are indented more in the Public Utilities Act.)

3. Conclusion

116 That legislative history shows that current s. 40 of the Gas Utilities Act is the Legislature's limited response to
the decisions of the Court of Appeal and Supreme Court of Canada described above (in subpart 2). So the principle of the
Court decisions has not changed. The only small change was that the time limits were extended slightly. Though later
years' expenses or excess revenue can be considered (if they are consecutive), shortfalls or excesses in previous years' ex-
penses or excess revenue are still off-limits (as always). Only shortfalls or excesses of revenues and costs back to the be-
ginning of the fiscal year in which the application is filed, can be considered. That was the precise point in issue in the
Court of Appeal decision of 1976 (and Supreme Court of Canada affirmation). That is the only legislative amendment to
the Court decisions. New para. (d) on methods and periods is vague, but seems to be purely ancillary (on which see the
Stores Block decision discussed in Part D.5 below).

117 Given this history, this Alberta legislation is incompatible with any Commission power to take into account to
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base, or adjust, rates on actual shortfalls or excesses of revenues or expenses in a year earlier than the year in which the
application by the utility is filed.

118 Precedent is not the only reason for such rules. The Supreme Court of Canada's and this Court's decisions are
based on fairness, certainty and logic. That is explained further below in Part D, which describes those court decisions
more fully.

D. The Decision Appealed is Retroactive

1. Introduction

119 This Part D approaches the whole topic of retroactivity from several directions. All these subtopics interlock.
Retroactivity cannot be properly described without showing the basics of setting utility rates.

2. Final Prospective Rate-Making

120 There are two ways in which one could regulate how much consumers pay for gas from public utilities. The usu-
al and traditional way is to have rates fixed for a period, at least part of which period is in the future. Then one forecasts
all the likely expenses (including cost of capital), and sets rates accordingly. There is some risk to the utility company, as
it may get fewer revenues or higher expenses than forecast (or both). Conversely, the company also enjoys the chance of
making a higher profit, if costs are below forecast, or revenues higher than forecast. That is the traditional way of making
utility rates. (See further subpart 6 below.)

121 That is also the practice with respect to Alberta natural gas rates, and the law requires that procedure. The Su-
preme Court of Canada explains that clearly in Northwestern Utilities Ltd., Re (1978), [1979] 1 S.C.R. 684, 12 A.R. 449
(S.C.C.), on pp. 452 ff. (A.R.). I quote from that judgment (using A.R. para. numbers):

[4] The Board [now the Commission] is by the [Gas Utilities Act] directed to "fix just and reasonable ... rates,
which shall be imposed by the Company . . . The Board then estimates the total operatingtolls or charges

expenses incurred in operating the utility for the period in question. The total of these two quantities is the 'total
revenue requirement' of the utility during a defined period. A rate or tariff of rates is then struck which in a
defined prospective period will produce the total revenue requirement. The whole process is simply one of
matching the anticipated revenue to be produced by the newly authorized future rates to future expenses of all
kinds. Because such a matching process requires comparisons and estimates, a period in time must be used for
analysis of past results and future estimates alike. . . . It is a process based on estimates of future expenses and
future revenues. Both according to the evidence fluctuate seasonally and both vary according to many uncontrol-
lable forces such as weather variations, cost of money, wage rate settlements and many other factors.

[5] While the Statute does not precisely so state, the general pattern of its directing and empowering provi-
sions is phrased in prospective terms. Apart from s. 31 [now s. 401 there is nothing in the Act to indicate
any power in the Board to establish rates retrospectively in the sense of enabling the utility to recover a
loss of any kind which crystallized prior to the date of the application (vide: City of Edmonton et a!. v.
Northwestern Utilities Limited. [19611 5CR. 392, per Locke J. at 401, 402).

[6] The rate-fixing process was described before this Court by the Board as follows:

The PUB approves or fixed utility rates which are estimated to cover expenses plus yield the utility a fair re-
The revenue required to pay all reas-turn or profit. This function is generally performed in two phases
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onable operating expenses plus provide a fair return to the utility on its rate base is also determined in Phase
I. The total of the operating expenses plus the return is called the revenue requirement. In Phase II rates are
set, which, under normal temperature conditions are expected to produce the estimates of forecast revenue
requirement. These rates will remain in effect until changed as the result of a further application or com-
plaint or the Boards initiative.

[71 The statutory pattern is founded upon the concept of the establishment of rates in futuro for the recovery of
the total forecast revenue requirement of the utility as determined by the Board. The establishment of the rates is
thus a matching process whereby forecast revenues under the proposed rates will match the total revenue re-
quirement of the utility. It is clear from many provisions of The Gas Utilities Act that the Board must act pro-
spectively and may not award rates which will recover expenses incurred in the past and not recovered
under rates established for past periods. There are many provisions in the Act which make this clear
Section 32 likewise refers to rates "to be imposed thereafter by a gas utility".

[221 It is conceded of course that the Act does not prevent the Board from taking into account past experience in
order to forecast more accurately future revenues and expenses of a utility. It is quite a different thing to
design a future rate to recover for the utility a 'loss' incurred or a revenue deficiency suffered in a period
preceding the date of a current application. A crystallized or capitalized loss is, in

any case, to be excluded from inclusion in the rate base and therefore may not be reflected in rates to be
established for future periods.

(emphasis added)
See also Netz, "Price Regulation: a (Non-Technical Overview)", in Encyclopedia of Law and Economics 396 (2000), at
40 1-03. (A version of that paper is cited in the Stores Block decision of the Supreme Court of Canada, infra.)

122 The word "losses" above is ambiguous. In such discussions of retroactivity, it does not have its ordinary mean-
ing of a business not so much as breaking even and running at a loss. Instead, the "losses" referred to in this particular
context mean actually making less money in a period than had been forecast for that period, because expenses proved lar-
ger than anticipated, or revenues proved smaller than anticipated. See N. W. U.L. v. Edmonton (1979), supra (p. 455 A.R.
para. 10, p. 693 S.C.R.). So it can readily refer to a company which is operating at a profit and making a significant re-
turn on its investment.

123 The above shows that even the small degree of retrospectivity permitted by the 1959 and 1977 Gas Utilities Act
amendments is more limited than it sounds. Rates come into force in the future, and are intended to reflect estimates of
future costs revenues and conditions when they are in force. The rule against looking at losses (or extra profits) which
occurred before the application date is not arbitrary; in part it reflects that rule of future rate-making. Past ongoing ex-
penses can be looked at when predicting future ones, but past unexpected shortfalls (one-time events) in general can nev-
er be recovered. I return to the stages of the rate-making process, and some confusion about it in subpart 6 below.

124 That is orthodox and traditional rate-making law: see 1 Priest, Principles of Pub. Util. Regulation 75, including
n. 102 (1969); Netz, bc. cit. supra. And see subpart 4 below. The legislation confirms that law. What was referred to in
the earlier court decisions as s. 31 or s. 32 of the Gas Utilities Act is now s. 40. It requires "rates, tolls or charges ... to
be imposed, observed and followed afterwards by an owner of a gas utility." (emphasis added)

125 The Supreme Court of Canada's 1979 N. W. U.L. decision then quoted with approval another decision of this
Court also explaining the 1959 amendment to the legislation:
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It was to deal with rates prospectively and having done so, so far as that particular application is concerned, it
ceased to have any further control. To give the Board [now the Commission] retrospective control would require
clear language and there is here a complete absence of any intention to so empower the Board.

- Calgary (City) v. Madison Nat. Gas Co. (1959) 28 W.WR. 353. 19 D.L.R. (2d) 655, 661 (quoted at end of para. 7
(A.R.) of the Supreme Court of Canada's 1979 N.W.U.L decision)

126 The Supreme Court also quoted with approval another decision of this Court on the unfairness of retroactive rate hikes:

One effect of this ruling is that future consumers will have to pay for their gas a sum of money which equals that
which consumers prior to August 31, 1959 ought to have paid but did not pay for gas they had used. In short, the un-
dercharge to one group of consumers for gas used in the past is to become an overcharge to another group on gas it
uses in the future. When the Board capitalized this sum, it made all the future consumers debtors to the company for
the total amount of the deficiency, payable ratably with interest from their respective future gas consumption.

- Re N.W.U.L (1961) 34 W.W.R. 241, 25 D.L.R. (2d) 262, 290 (quoted in para. 21 (A.R.) of Supreme Court of
Canada's 1979 N.W.U.L decision)

127 That danger is acute here, with 2005 customers asked to pay what 1999 customers consumed but allegedly did
not pay. And Calgary has a very mobile population and grew rapidly through the early 2000s.

3. Cost-Plus Billing

128 If one were to ignore all the law above, in theory gas utilities could instead use a different system. Consumers
could pay them for gas on a cost-plus basis. Cost-plus is the way that government contractors like to be paid, and that law
firms often charge. h theory, one could simply set rates for each year after the fact, once all the gas had been consumed,
and all the consumption and expense figures were in and verified. In the meantime, consumers would merely pay
something on account, and have the actual final figure adjusted later by a refund or extra charge.

129 Such a full cost-plus system would be novel in public utilities. And probably unworkable if done openly. But, in
my view, ATCO's request which the Commission approved here is perilously close to that in all but name. That is not
just my speculation. The Commission more or less said so itself, in its 2005 decision (p. 10, A.B. p. F13), and its 2006
decision (p. 2), both quoted in Part E.2 below.

130 The cost-plus system has dangers. Of course one is the intergenerational expropriation referred to by this Court,
and by the Supreme Court of Canada (in its N. W. U.L. 1979 para. 21 quoted at the end of subpart 2 above).

131 When I discuss incentives at various places in this judgment. I am not imputing improper motives. A utility
company is not a charity, and its directors and officers have a duty to its shareholders to maximize its profits (to the ex-
tent that the regulatory bodies and law and honesty permit).

132 Here is another danger. If the utility ends by making a profit, and there is no automatic adjustment at year end,
the utility can hope that no consumer group will make a fuss, and so the company can hang on to the profit. If consumers
do apply to the Commission, the utility can suggest that it is too early to tell, and to wait a few years to see if arguable
offsetting losses turn up elsewhere. So what revenues to offset against what expenses becomes almost arbitrary. Con-
versely, if the utility makes a loss at year end, it can apply immediately for an additional payment by consumers. The
utility will have recourse to the regulator only when the facts mean that it will win and the consumers will lose. On the
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evils of changing the rules in mid-game, see MacAvoy and Sidak (2001) 22 Enr. L. Jo. 233, 238. Recall that the Alberta
deferred rate account is just a number written in a book. It is not a trust account in a bank, or any other type of segrega-
tion of funds; nor is it even funds.

133 And of course cost-plus billing contains no incentive to be economical. Cf. Netz, bc. cit. supra, at 403 ff.

134 Therefore, routing later claims immediately through an old deferred account to give refunds or extract higher
rates, in respect of profits or losses years before, in substance is no fixed rate at all (and so clearly illegal). At best it is
simply basing rates to be paid in the future on failure to forecast expenses in past fiscal years. As noted above in Part C.2
and in Part D.2, the legislation forbids that. Section 40 of the current Gas Utilities Act (quoted in Part C.2) only lets that
process look back to the beginning of the fiscal year in which the rate application was filed. I see no exception there for
different accounting methods.

4. Commission Powers are Confined by Legislative Aims

135 In Parts C and D.2 above, I showed that the Supreme Court of Canada and this Court consistently barred retro-
active rate-making in general, and banned increasing present rates to cover a past unexpected shortfall in particular, and
showed how the Legislature affirmed that (with only small changes).

136 The justice, consistency, and policy underlying those legal rules have since been explained by the Supreme
Court of Canada. It also shows how to interpret such legislation. Its latest decision on the Alberta régime in general, and
gas utilities in particular, is the "Stores Block" decision, cited as ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilit-
ies Board), 2006 SCC 4, [2006] 1 S.C.R. 140, 344 N.R. 293, 380 A.R. I (S.C.C.). It clearly sets out the Commission's
proper approach.

137 The Supreme Court there says that how much discretion utilities or other regulatory tribunals have varies from
board to board, but each board must respect the limits of its jurisdiction, and can only act in areas where the Legislature
has given it authority (paras. 2 and 35). Utilities regulators regulate rates to protect consumers from natural monopolies
(para. 3).

138 The Supreme Court of Canada says that though Alberta's Alberta Energy and Utilities Board Act and Public
Utilities Board Act and Gas Utilities Act contain seemingly broad powers, that legislation must be interpreted within the
entire context of the statutes, which balance need for consumer protection against owners' private property rights. The
main function of the Commission is to fix just and reasonable rates, so ensuring dependable supply (paras. 7, 60). There-
fore, imprecise undefined wide statutory provisions letting the Commission make any order, or impose any condition ne-
cessary in the public interest, do not give an unfettered discretion. They must be limited to the purpose of the legislation
and the context of the regulatory scheme and principles generally applicable to regulatory matters (paras. 46, 48, 49, 50.
51, 60, 61, 64, 73-77). The "power to supervise the finances of these companies and their operations, although wide, is in
practice incidental to fixing rates" (para. 60).

139 The Supreme Court then examines the history of the Alberta legislation, which is based on similar American tra-
ditional utilities rate-regulation legislation (para. 54). Such "public utilities are very limited in the actions they can take"
and the Commission has no "discretion ... to interfere with ownership rights" (para. 58). The 1995 (temporary) merger
of the Public Utilities Commission and the Energy Resources Conservation Board (as the Alberta Energy Utilities Board)
did not change that, says the Supreme Court (para. 59).

5. Shareholders' Risk
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140 The laws time restrictions are neither mechanical, nor trivial. They are bound up with who enjoys windfall
profits, and who risks losses or low returns on investment. The Supreme Court of Canada begins by describing the rate-
making process:

The [Commission] approves or fixes utility rates which are estimated to cover expenses plus yield the utility a fair
return or profit. . . . The revenue required to pay all reasonable operating expenses plus provide a fair return to the
utility on its rate base is also determined . . . In Phase II rates are set, which, under normal temperature conditions
are expected to produce the estimates of 'forecast revenue requirement'. These rates will remain in effect until
changed as the result of a further application or complaint or the Board's initiative. Also in Phase II existing interim
rates may be confirmed or reduced and if reduced a refund is ordered.

('Stores Block", 2006 SCC 4, para. 65, quoting the Supreme Court of Canada's 1979 N. W. U.L v. Edm. decision,
emphasis added)

141 Then the Supreme Court shows that the object is to leave key risks to the equity holders, the utility shareholders:

Despite the consideration of utility assets in the rate-setting process, shareholders are the ones solely affected
when the actual profits or losses of such a sale are realized; the utility absorbs losses and gains, increases and de-
creases in the value of assets, based on economic conditions and occasional unexpected technical difficulties, but
continues to provide certainty in service both with regard to price and quality. (id. at para. 69, emphasis added)

142 Therefore, the Commission cannot act retroactively and offload risk onto consumers:

the Board [now Commission] was in no position to proceed with an implicit refund by allocating to ratepayers
the profits from the asset sale because it considered ratepayers had paid excessive rates for services in the past.
The Board was seeking to rectify what it perceived as a historic over-compensation to the utility by the rate-
payers. There is no power granted in the various statutes for the Board to execute such a refund in respect of
an erroneous perception of past over-compensation. It is well established throughout the various provinces
that utilities boards do not have the authority to retroactively change rates [citing N. W. U.L., Coseka, and Dow
cases]. But more importantly, it cannot even be said that there was over-compensation: the rate-setting process is a
speculative procedure in which both the ratepayers and the shareholders jointly carry their share of the risk related to
the business of the utility.

(id. at para. 71, emphasis added)
143 Striking for the present appeal is the Supreme Court's discussion shortly before that quotation. It says that the
utility is not guaranteed a profit, nor a return on its assets, and is merely given a chance to earn them. The utility com-
pany owns the assets, and profits or losses accrue to the company (i.e. shareholders), not to the consumers.

The disbursement of some portions of the residual amount of net revenue, by after-the-fact reallocation to rate-
paying customers, undermines that investment process...

(id. at para. 67)
The customers have no ownership or equity; only shareholders do:

Shareholders have and they assume all risks as the residual claimants to the utility's profit. Customers have only 'the
risk of a price change resulting from any (authorized) change in the cost of service. This change is determined only
periodically in a tariff review by the regulator'.

(id. at para. 68)
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144 The long history of that policy and system are confirmed by an article (also quoted by the Supreme Court):
MacAvoy and Sidak (2001) 22 Eni. L. Jo. 233, 235, 237, 241-42, 243-44, 245-46.

145 This traditional prospective fixed rate-making provides very healthy incentives for the utility company and its
shareholders and management. If the utility company can find ways to hold its expenses below those which were fore-
cast, all the extra profit accrues to the shareholders and cannot later be confiscated. In the long run, that approach will be-
nefit both the shareholders and the consumers. For a useful discussion of incentives, see Kahn, The Economics of Regula-
tion: Principles and institutions, v. 1, pp. 47-54, 101-09 (repr. MiT Press 1998).

146 Besides incentives, that system also gives fairness to the utility company's shareholders. If applied consistently,
it is just for everyone.

147 Calgary's initial January 21, 2005 argument to the Commission (Tab 47, p. 3), pointed out that ATCO's 2004 er-
ror-correction application was in effect a request for a backstop guarantee against unexpected shortfalls in profit, citing
previous Commission decisions. The Commission's 2005 decision does not mention that concern. The quotations from
the Supreme Court of Canada above show the fundamental error in the Commission's 2008 decision now under appeal.
And it is also virtually cost-plus billing, as noted in subpart D.3 above.

148 Indeed, the Commission's own 2005 decision (being reconsidered here) admits that ATCO's proposal "replaced
a prospective process where accounting errors, such as those that are the subject of the Application, should typically have
been absorbed by the utility's shareholder" (p. 11, A.B. p. F14).

6. Stages of a Rate Hearing

149 The term "retroactive" is misleading or confusing in some respects. It is conceivable that it led to some of the
unexplained aspects of the present situation. Compounding the problem is the fact that several different things are in-
volved. So expanding on what the Supreme Court of Canada said in Stores Block will increase clarity.

150 I will outline simply the traditional and proper process to set or amend rates for a public gas utility in Alberta.
(Legal authorities are found above, especially in Part C.2 and subparts D.2 and 5.)

Step A: Utility completes fiscal years #1 and 2, and routinely files or publishes its financial results for those years.

Step B: During fiscal year #3, Utility files an application to the Commission to increase its existing rates to con-
sumers.

(I) This application always includes (and must include) an estimate of what expenses, taxes and rate base
will be during the (current) fiscal year #3, and during (upcoming) fiscal year #4.

(2) If the Utility wishes, it may choose also to show the Commission that in the past, some of its expenses
have been higher than had previously been forecast, or that some of its revenues have been lower than had
previously been forecast. However, legislation and case law (see Part C above) allow the Commission to
rely upon such discrepancies between past estimates and actual figures (revenue or expenses), only for two
possible time periods:

(a) the current fiscal year, during which the application was filed (i.e. fiscal year #3):
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(b) any period during which the current rate hearing is still going on, or the rate decision is standing re-
served and not yet decided (i.e. fiscal year #3, and also year #4 up to date of decision).

Step C: In Phase I, the Commission sets its own estimate of the expenses and taxes which the Utility will incur,
e.g. in year #4, plus a reasonable rate of return on its investments (rate base) for the foreseeable period after the
application date. That is a lump sum of future needed gross revenue per year (or month). Then in Phase II, the
Commission estimates future gas consumption, and designs a set of rates which it estimates will produce that
lump sum of needed gross revenue.

It will be seen from this outline that all rates are future.

151 Typically, the word retroactive is used in this context to refer to something very specific. That is going outside
the time limits in step B(2) above. For example, the Commission cannot set a rate which will yield more than the estim-
ated future expense, taxes, and return on investment. It cannot do so even if it is proven that the utility earned much less
in year #1 (or earlier) than had been estimated, or than the old rates were designed to cover. That is a past loss and is un-
recoverable. Similarly, the Commission cannot set future rates which will yield less than estimated future expenses etc.
on the ground that in the past year #1 (or earlier) the utility earned more than had been forecast.

152 Those forbidden acts would not be "retroactive' (or retrospective) in all the common non-technical senses of the
word. The common term "retroactive" is appropriate in two senses only. First, all rates should be for the future and
known at the time that the consumer decides to consume some (or more) gas. Rates come into force only on the day they
are announced (or a later day). (Interim rates are a partial exception, and ignored above for simplicity.) On any given
day, a consumer knows what rates apply.

153 The second meaning of "retroactive" is that already described above: that deviation between past estimates and
past actual performance is no ground to change future rates for a later period.

154 Therefore, one must not confuse two different topics:

(1) First topic: whetherfuture consumption or expenses will be the same as forecast now;

(2) Second topic: whether past expenses were the same as previously forecast some years ago.

The first topic (future uncertainty) is sometimes handled by purchased-gas adjustment clauses or deferred gas accounts
for gas (raw material) expenses or allied topics. It is in effect a type of temporary interim rate. But the second topic (past
discrepancies from budget) is never legitimately allowed for, so long as it is for a previous fiscal year. A fortiori, past ac-
counting errors are even less legitimate a topic for later adjustment of rates (even by later surcharges to consumers or re-
funds to consumers).

155 In my respectful view, what the Commission did here (at ATCO's request) is therefore forbidden by binding
case law and statute in two respects.

156 Written argument to the Commission was not exhaustive, and may not have spelled out every implication of
these points. Possibly the Commission did not distinguish the "first topic" from the "second topic". Its actual reasons on
this topic were not lengthy, but I note two things. In Part B.3(c), I quoted the middle paragraph of the Commission's 2008

p. 8, A.B. p. F32.) In the mention of retroactivity, notereasons ("The provisions of the GUA and PUBA relied on
the phrase there "in the event that the [Commission] intends to approve a tariff effective prior to the date on which the
tariff application is made." But no such condition or qualification exists in s. 40 or the case law. The time limit about past

Copr. (c) West 2008 No Claim to Orig. Govt. Works

httr /Iouid wpcthiw m/nrintnrintstream.asox?svSpljt&prftHTMLE&fntop&flflL... 6/7/2010



Page 39 of 53

2010 CarswellAlta 764. 2010 ABCA 132
Page 38

under-recoveries applies just as much to rates to come into effect later (as rates almost always do). Parts C and D show
that at length. Little in the Commissions 2006 or 2008 reasons reviews or applies the full force of the law recited here in
Parts C and D. And the original purpose of the deferred gas accounts (step B(1) above) morphed in 2005 into a repeal of
the restrictions in step B(2) above.

7. Interim Rates

157 For all the reasons above, the only legitimate exception to the bar on retroactivity which I see as even arguable,
is interim rates.

158 An interim order must later be replaced by a final order, and the rate will no longer be open to change. See
Coseka Resources Ltd. v. Saratoga Processing Co. (1980). 31 AR. 541 (Alta. CA.) , and ('algarv (City) v. Home Oil
Co. (supra, Part D.2) at 662-63 (D.L.R.) cited with approval by the Supreme Court of Canada in Bell Canada v. Cana-
dian Radio-Television & Telecommunications Commission, [1989] 1 S.C.R. 1722 (5CC.), 1752h-l754f; and also see p.
17600g-1761a.

159 ATCO's October 5, 2007 argument (Tab 60, paras. 23-26, p. 9) is about Edmonton (City) v. Northwestern Utilit-
ies Ltd., H 961] S.C.R. 392 (S.C.C.). But that argument acknowledges that the rates dealt with there which were subject
to the 'purchased gas adjustment clause" were interim. Note Calgary's reply argument of October 12, 2007 (Tab 65) pp. 6-8.

160 The term "interim" is ambiguous. But the traditional meaning is just that a full rate hearing would take too long,
and the company cannot afford to go on that long under the old rates (especially in inflationary times). So a quick and ap-
proximate rate increase is put in, in the expectation these new rates will soon be replaced by more careful ones. That use-
fully leads to an overlapping topic, the purpose of deferral accounts.

161 In Parts D.8 and E below, I show why the rates in question here were not interim, still less permissibly interim.

8. Function of Deferred Accounts

162 The legitimate use of deferred gas accounts fits best here. I will discuss the history of these particular accounts
below in Part E.

163 Is a deferred account any exception to all the law given above? Only to a very limited degree. If the Commission
sets an interim rate which must be later adjusted and made final, then everything done in the meantime under that interim
rate is tentative. That creates two needs. First, the utility company's accounts must be flagged to show that. Second, it
may be informative and useful to keep track of and total any discrepancies building up in the meantime, such as the dif-
ference between anticipated gas costs and actual gas costs. There are doubtless several methods which would meet those
two needs; one method is a temporary deferred account to be adjusted and closed out when the final rate is set.

164 Therefore, a legitimate deferred account is a result, not a cause; a mere tool, not an objective. Such an account
does not cause or legitimize rate changes any more than fur hats cause or legitimize winter.

165 It is one thing to create a deferred account at the outset of an interim rate, to specify what amounts it is to record
during that period, and then at the end to reconcile and clear out the account by the final rate, in the way ordained at the
outset.

166 It is quite another thing to return later to a fixed final rate and change it after the fact by ordering premium pay
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ments by (or refunds to) consumers, and then to try to justify that by creating for the purpose a new deferred account, in-
to which sums will be put retroactively and immediately be removed (by the premium or refund). And in substance it
would be the same to find an old page still in the ledger, which had been created for a different specific purpose but long
since closed out and reconciled, and then use it. In other words, retroactively to put into that page (account) the new sum
and immediately take it out. That is wrong in principle and in law. It is just changing a final rate after the fact, even after
the consumption. See Calgary's argument to the Commission of January 21, 2005, p. 2 (Commission Record, Tab 47).

167 Any deferred account which is mere memorandum (calculation) by itself changes nothing, excuses nothing, and
is at best a result, not a cause. But if it is regarded as unallocated funds whose later ownership depends on profits or
losses, then it likely violates the Court of Appeal and Supreme Court of Canada rulings in Stores Block and similar de-
cisions (in Parts D.2 and D.5 above). The refund here to the consumers of the unexpected profits plainly falls within that.
And the reverse, recouping unexpected profit shortfalls in the deferred accounts, is an even bigger violation of that case
law. So for those reasons, I do not see a deferred account as any licence to violate the usual legal rules barring retroactive
rates or use of expense overruns too far back.

168 What if the utility (with or without the permission of the Commission) were ahead of time to set up an unrestric-
ted all-purpose "deferred account" intended to last indefinitely and to permit any rate to be adjusted later because of old
events? In my view, that would be tantamount to a purported repeal of s. 40 and the Supreme Court of Canada decisions.
No one but the Legislature has power to do that.

169 ATCO suggested to the Commission that the 1987-1988 deferred gas accounts were not "closed" but "left open"
(para. 28, p. 10, ATCO's October 5, 2007 argument, Comm. Record, Tab 60). The words "left open" are ambiguous. The
account was still there, but the relevant years had been reconciled (cleared Out) years ago. See Part E below, and the Ap-
pendix to this judgment. So in the meaningful sense, ATCO's submission was incorrect. It had some accuracy only in an
irrelevant sense.

170 ATCO's same argument (para. 31, p. 11) said that past rates are not changed by the DGA. In a sense, that is of
course so. But it says that "future rates reflect, inter alia, prior period adjustments occurring ... in the setting of future
rates." That is precisely what the Gas Utilities Act and Supreme Court of Canada and Court of Appeal decisions all for-
bid. See Parts C and D.l-8 above.

171 I stress that using a deferred account is the only real reason which the Commission gave for its 2008 Decision
now under appeal.

9. Jurisdiction

172 First, I put to one side a red herring. In its reasons under appeal, the Commission states (without citing author-
ity) that there are no fixed rules about retroactivity, only discretion. The Commission says that such issues "are not,
however, jurisdictional impediments" (second last para., p. 8, A.B. p. F32). That seems to echo part of what ATCO had
argued (October 12, 2007 argument, p. 4, para. 8, Record Tab 64).

173 The Commission's statement is irrelevant. Errors of law and errors of jurisdiction yield the same result on appeal
(if clear and unreasonable). As shown above at great length, retroactivity violates a clear rule of law. This is an appeal,
and this Court is not confined to questions of jurisdiction. It has power to reverse decisions of the Commission for errors
of law: Alberta Utilities Commission Act, 2007, c. A-37.2, s. 29(1).

174 Now I turn to another topic. I should emphasize that the above portions of my reasons do not find want of juris-
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diction or power on the part of the Commission. The preceding parts of my judgment are not a search for a power. So it
cannot be a power which existed somewhere else. My suggestion is not a power, or jurisdiction. Instead, I find a legal
statutory prohibition (statutory and judge-made).

175 That distinction imports two things. The first is that powers are very different from rights, and lack of power
(technically called a "disability") is very different from a duty. A prohibition and a lack of power operate in different
spheres entirely. A power is the ability to affect other people's legal position. A right or duty has to do with what the law
requires or forbids.

176 One can have a power but be under a legal duty not to use it, or not to use it a certain way. See Dias on Juris-
prudence, 53-54, 56-57, 64 (4th ed. 1976) or pp. 33-34, 36-38, 43-44 (5th ed. 1985); Salmond on Jurisprudence 229-30
(12th ed. 1966). An example is an agent making a contract forbidden by the principal, but within the agent's authority.
Another is a divorced spouse who cuts the children out of his will contrary to a contract with his ex-wife. (Of course, we
must remember that the Commission is a tribunal, not a litigant.)

177 The second thing flowing from rights vs. powers in this case is easy to overlook. I find an applicable statutory
(and precedential) prohibition, not mere non-existence of a grant of power. In other words, I rely on the presence of an
actual thing, not the absence of something. Silence in one place does not contradict an express statutory provision in an-
other (whether the issue is powers or duties).

178 Probably that is the key point. Existence of even one relevant statutory grant of power upholds a positive power;
even one statutory provision prevents legal action if the statutory provision is a negative prohibition. So if the issue were
whether a tribunal or person had power to do something, only one source of the power would be necessary, and would
suffice. That the power came only from one source or location, would be irrelevant; one source or many would make no
difference. If instead the issue is whether there is a statutory prohibition, then again it need only be found in one place.
Even one such statutory provision means that the tribunal or person has no right, and the law forbids it to act. And the
provisions on which I rely bar rates based on past losses or optimistic forecasts, not approve it.

179 But there is one difference between the two situations. A statutory grant of power permits effective action; a re-
striction makes action illegal.

180 An appeal from a tribunal's act will succeed if the tribunal lacked power, or if it contravened a statutory or
judge-made legal prohibition, or both. So a tribunal acting within jurisdiction and with power, must be reversed if it viol-
ated a rule of law. The Court of Appeal must quash it.

181 Here the Commission had and has power to regulate rates, to enter into a hearing of some sort, to prescribe ac-
counting methods, and to grant a wide variety of remedies. The remedies which the Committee granted here were famili-
ar and within its powers. None of that is the issue.

182 The whole issue is what legal rules that hearing was to follow, what considerations or facts were relevant or ir-
relevant, times for acting, and the limits on reversing earlier decisions. Violation of those legal rules likely produced no
nullity. But such violation is illegality, and permits, indeed mandates, appellate reversal.

10. Conclusion

183 This charge to the southern customers to reimburse ATCO for its various accounting deficiencies is illegal retro-
active rate-making for ten reasons.
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(a) It is all based on events long before the beginning of the fiscal year of the application, indeed totally outside any
rate application. That contravenes all the law set out in Part C (history) and in subparts D.2 to D.6 above. If the ad-
justment application is even a rate application, it is a May 2004 application, but the adjustments go back to 1998 or 1999.

(b) The rates were final years ago, at the latest when the DGAs were reconciled monthly.

(c) The DGAs themselves were thus reconciled years before.

(d) The DGAs were never intended nor ordered to be used for this purpose. See Part D.8 above, and Part E below.

(e) ATCOs and even the Commissions reasoning would imply that the existence of this one continuous deferred ac-
count going back to 1987 or 1988 would leave open all future gas rates back to those years! That would be absurd.

(f) This is just errors from lax accounting, discovered belatedly.

(g) The Commission never even discussed the implications of the fact that on its own fact statements, this is basic-
ally cost-plus charges, not fixing rates. The essence of that is at best retroactive rates, at worst no rates at all. See
Parts D.2, D.3, and D.5.

(h) The Commission shuffles the risk of shortfalls in profit onto the consumers (or rather different later consumers).
See Parts D.3 and D.5.

(i) The Commission's reasons seem to contain errors on their face. See the end of Part D.6.

(j) This is clear and unreasonable error of law. See Part D.9.

E. History of Deferred Gas Accounts

1. Introduction

184 Since the Commission later saw deferred accounts as a way to bypass the retroactivity rule, the nature and his-
tory of the accounts in question here is important.

185 These accounts are so old that they were set up 22 years ago for different companies which once had the gas
franchises which ATCO now enjoys.

2. Creafion and Purpose

186 I quote the Commission's own history of these accounts, to show that they were never intended for the present
purposes, and had long since been reconciled (cleared out) for the years in question.

DGA [deferred gas accounti procedures were initially approved by the Board [now Commission] in 1987 and finally
approved in 1988 for the purpose of reconciling actual costs of gas incurred by a utility with forecasts that it
used in setting a GCRR [Gas Cost Recovery Rate], i.e. the rate it used to recover the commodity costs of gas
from sales customers. These procedures ensured that customers paid only the actual cost of gas consumed by them.
In addition, they ensured that the utility neither profited from nor suffered losses in the course of selling the gas.
This premise currently remains in effect for the sale of gas under a regulated rate.
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Initially, reconciliation of the DGA was made on a winter and summer seasonal basis when the application for
the respective periods GCRR was filed. In 2001, the Board approved a change in the methodology for determin-
ation of a GCRR from a seasonal to a monthly basis. This change in methodology was implemented in April
2002. The purpose of allowing prior period adjustments in the DGA was to allow for forecasting inaccuracies, relat-
ive to the timing of actual gas acquisition costs incurred, that would have otherwise impacted the determination of a
GCRR.

(2005 decision at p. 8, A.B. p. FlI, emphasis added)

The Board concluded from this prior decision that the DGA was not intended to be a permanent fixture, but was ex-
pected to be in place until the volatility of gas prices had decreased to a point where AG could revert to its previous
practice of forecasting the gas costs on a prospective basis. The difference between the two practices was that prior
to the implementation of the DGA, any difference between forecast and actual was to the account of the shareholder,
whereas in the DGA process the differences fell to the account of the customer.

It is clear to the Board that the only purpose of the DGA was to provide a method of correcting the customer rates
due to the volatility in the purchase price of natural gas.

(2005 decision at p. 10, A.B. p. F13)

the Board must remain mindful of the essential nature of the DGA as a deferral account and the allowances in the
past of certain prior period adjustments spanning a number of years.

(2005 decision at p. 11, A.B. p. F14)

Decision E88018, dated March 18, 1988 stated:

The DGA procedure was proposed [by AG's predecessors] to be in place until gas costs could be forecast with
a reasonable degree of certainty.

and in a later section also stated:

[AG's predecessor] contended that once gas prices attain some stability and can be forecast with some degree of ac-
curacy, there likely will be no need for a DGA type account. If a DGA mechanism is not approved, [the predecessor]
suggested that there would be significant swings to its earnings. [The predecessor] confirmed that when the first re-
conciliation proceedings are held, the Board and the Intervenors may examine not only the projected gas costs for
the next reconciliation period but also those costs that are related to the period under review. (Tr. p. 488) And fur- ther:

There's no attempt in the deferred gas account mechanism that's been proposed to bypass the Board's ability to
rule on the prudence of a cost.(Tr. p. 489)

The Board concludes from this prior decision that the DGA was not intended to be a permanent fixture, but was
expected to be in place until the volatility of gas prices had decreased to a point where AG could revert to its pre-
vious practice of forecasting the gas costs on a prospective basis. The difference between the two practices was that
prior to the implementation of the DGA, any difference between forecast and actual was to the account of the share-
holder, whereas in the DGA process the differences fell to the account of the customer.
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It is clear to the Board that the only purpose of the DGA was to provide a method of correcting the customer rates
due to the volatility in the purchase price of natural gas. (id. at pp. 9-10, A.B. Fl 2-13, emphasis added, footnotes omitted)

In some cases, . prior period adjustments have been specifically approved for imbalances resulting from measure-
ment errors that have related to periods of over one year.

(2005 decision at pp. 10-Il, F13-14)

Previous to the establishment of the DGAs, a utility treated all estimates for its gas supply, both volume and price, as
prospective in its General Rate Application (GRA). The establishment of the DGA provided a means by which a util-
ity could make corrections and adjust for the actual price of the gas supplied and thereby correct the customer rates.
The regulated sales rate used to recover the cost of gas was called the gas cost recovery rate (GCRR). Use of the
DGA takes into account that, under a regulated gas sales rate, customers pay only the actual costs of the gas con-
sumed by them and the utility is neither to incur a profit nor suffer a loss in the course of procuring and selling
the gas.

In 1987 parties believed that the DGA would be a temporary feature because the continuing volatility of gas
prices was not anticipated. However, contrary to these expectations, the purpose and need for the use of DGAs has
continued. Initially, the DGAs were reconciled twice a year on a winter/summer seasonal basis. During the period
from 1987 to March 2002, the Board allowed prior seasonal adjustments to be made in reconciliation of the DGA in
respect of the preceding same season.

(2006 decision, p. 2, emphasis added, footnote omitted)

187 More examples are found in the Appendix.

3. Loose Later Practices

188 However, ATCO's practices later became lax in a number of respects, and sometimes small adjustments of other
types were made in the deferral accounts. That had never been the purpose of the accounts. The Commission described that:

However, the Board mow Commission] is aware that, during the approximate 16 years that the DGA has been in
place, it has been used to update adjusted imbalance amounts from shippers, producers and interconnecting
pipelines. Prior period adjustments for various types of corrections have been relatively common occurrences. While
the Board and interested parties may not have previously taken issue with these types of corrections, the Board is
concerned that the DGA seems to have evolved into a vehicle to fix all possible errors as a cost of gas to be charged
to sales customers under a regulated rate.

(2005 decision at p. 10, Fl 3)

The Board believes that, normally, reconciliations were not expected to look back further than 12 months.
As the process evolved, some prior period adjustments were made which extended back further than 12 months. Un-
der special circumstances, for example, involving measuring equipment malfunctions, prior period adjustments in-
volving longer periods have been accepted by the Board. However, the Board considers that the DGA was never set
up with the intention of permitting all prior period accounting errors, particularly those that would have been
subject to ATCO's management and control, to be processed and rectified through the DGA.
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The Board is troubled by the evolutional use of the DGA. The DGA replaced a prospective process where ac-
counting errors, such as those that are the subject of the Application, should typically have been absorbed by
the utilitys shareholder. It now appears that the DGA is being treated as a catch-all for fixing errors, including
those that have a long history, or appear to be the result of human error, where adequate processes have not been in
place to capture and correct the problem at an early stage. Notwithstanding that some prior period adjustments previ-
ously approved by the Board may have covered an extended period of time, the Board considers that seven years
represents a significant lag presenting obvious intergenerational equity issues.

(id. at p. 11, F14, emphasis added)

4. Calgary's Argument

189 Calgary's factum and book of authorities cite or quote past Commission orders fully confirming the Commis-
sion's recitals quoted above (in subparts 2, 3). The appellant also shows that those accounts were promptly reconciled to
allow for errors in prediction, and that the Commission gave orders replacing the interim rates initially established with
final rates reflecting the reconciliations. After some years, that was done monthly (based on a three-month rolling aver- age).

190 In written argument filed with the Commission on its 2008 application, ATCO had objected that the Commis-
sion should not see a full history of its own orders governing the deferred gas account. That objection is hard to reconcile
with the arguments which ATCO had made to the Court of Appeal in the 2007 appeal (need for a fuller record).
However, ATCO did not object to that evidence in this new appeal. (ATCO's original argument to the Commission that
ATCO lacked time to check old Commission decisions was not made again to the Court of Appeal, and of course became
moot long ago.)

191 Old Commission decisions are not exactly evidence (not really fact) and are not much (if at all) law. They are
previous process, and are all about the same utility (or its two predecessors). They are not tendered here to prove facts,
but for their directions and decisions.

192 In the present appeal, the appellant Calgary, the respondent ATCO, and the Commission itself, all reproduced
old Commission decisions in their various books of authorities.

193 Any court can look at its own previous decisions and records. See Kin Franchising Ltd. v. Donco Ltd. (1993), 7
Alta. L.R. (3d) 313 (Alta. C.A.), 316 (para. 7); Alberta Evidence Act, R.S.A. 2000, c. A-l8, s. 42. Additional authorities
are found in 3 Stevenson & Côté, Civil Procedure Encyclopedia, p. 45-54 (ch. 45, Pt. Z.3) (2003). I see no reason to
withhold that power from a formal tribunal like this Commission (with all its powers). See the Alberta Utilities Commis-
sion Act, 2007, c. A-37.2, s. 11, and cf. Germain v. Saskatchewan (Automobile Injury Appeal Commission). 2009 SKQB
106. 2009J 7 W.W.R. 509 (Sask. Q.B.). Especially when the tribunal is an ongoing regulator with constant applications
over the rates and accounts of the same handful of companies. This Commission has looked at its previous decisions for
many many years. A classic decision of the Supreme Court of Canada says that the Commission can get its information
in whatever mode it sees fit: Edmonton (City) i Northwestern Utilities Ltd.. 19291 S.C.R. 186 (S.C.C.), 193. And if the
Commission can take notice, why cannot the Court of Appeal take such judicial notice on appeal from the Commission?

194 Furthermore, it was ATCO itself which began all this, and its application to that end expressly submitted that the
Commission should make the "adjustments" (surcharges) to consumers by looking back to the Commission's old approv-
al of DGAs. (See ATCO's application of May 31, 2004, § 4.1 'History", present Commission Record Tab 1, pp. 4-5.)
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195 Therefore, it is not surprising that the Commission did not decline to look at any previous decisions by itself. In-
stead it recited and quoted a number of them in its 2005 original decision, and in its 2008 decision reconsidering that.
The Commission did not say (in 2005 or 2008) that it (or Calgary) lacked evidence about this.

196 The Commission's public website gives ready access to some decisions from 1996 to 1999, and many thereafter.
Quicklaw also reports its decisions from 2002. Print copies of all Commission decisions (to 1999) are available in one
Law Society Library and (to 2008) in the Alberta Government Library. (The University of Alberta law library has some
Commission decisions.) The Commission will supply copies on request. So the text of past decisions is not open to
doubt. Anyone can access them to check the accuracy of quotations or summaries.

197 Therefore, the Commission was correct to inspect its past decisions on DGAs. I have amplified my recitals of
this history by quoting two or three additional passages from old Commission decisions (pointed out by ATCO in its Oc-
tober 12, 2007 argument, Tab 64, p. 3, quoting decision 2005-036). I have also described some additional passages from
Calgary's argument of October 5, 2007 to the Commission (Tab 61): see an Appendix to this judgment. The description
has been checked against the original Commission decisions.

198 In any event, the old controversy about taking notice of the former Commission orders has no effect on the res-
ult, because those additional references to past orders reinforce but do not change the factual picture painted by the Com-
mission itself in the 2008 decision now under appeal.

F. The Bell Telephone Decision of the Supreme Court of Canada

1. Introduction

199 Counsel cited Bell Canada v. Canadian Radio-Television & Telecommunications Commission, 2009 SCC 40,
[2009] 2 S.C.R. 764 (S.C.C.). It involved telephone companies' infrastructure under federal legislation.

2. Legislation

200 The Canadian Radio-television and Telecommunications Commission no longer regulates telephones under tra-
ditional rate-regulating legislation. Now it must follow Canada's Telecommunications Act, 1993 c. 38, whose objectives,
duties, and powers are vastly broader, and cover more than telephones.

201 I will outline some features of the Telecommunications Act, which have no equivalent in Alberta's 1999-2007 le-
gislation applicable to gas utilities or their rates (the Alberta Energy and Utilities Board Act, the Gas Utilities Act, and
the Public Utilities Act.)

202 The Telecommunications Act imposes on the C.R.T.C. a mandatory duty to implement a number of very wide
and deep policy objectives when it exercises any of its powers or performs any of its duties (s. 47(a)). Among those man-
datory objectives are to

• safeguard, enrich and strengthen the social and economic fabric of Canada. . . (s. 7(a))

• enhance.. . efficiency and competitiveness, at the national and international levels. . . (s. 7(c))

• promote. . . ownership and control.. . by Canadians. (s. 7(d))

• promote the use of Canadian transmission facilities. . . within Canada. . . and points outside. . . (s. 7(e))
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• foster increased reliance on market forces . . (s. 7(f))

• stimulate research and development. . . and encourage innovation.. . (s. 7(g))

• respond to the economic and social requirements of users . . . (s. 7(h))

• contribute to the protection of. . . privacy (S. 7(i))
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203 The C.R.T.C. also has unusual statutory powers. It can require any telecommunications company to provide any
service in any manner (s. 35(1)) or to construct any facility (s. 42(1)). And (most apposite here), the Commission can re-
quire the company to 'contribute ... to a fund to support continuing access by Canadians." (s. 46.5(1)). Therefore the
C.R.T.C. has positive proactive duties going far beyond fair prices (rates), reliability of service and supply, or even
safety, of one company.

3. The Supreme Court's Decision

204 The Supreme Court of Canada (and the Federal Court of Appeal) confirmed the C.R.T.C.'s decision to follow a
scheme which it ordered a few years before. That was not to reduce excessive phone rates (for competition reasons), but
instead to hold a portion of the revenue in profitable urban markets in a special account to be later spent on infrastructure
improvements to benefit consumers.

4. Is the Supreme Court of Canada Decision Distinguishable?

205 I have concluded that the Bell decision can and should be distinguished here, for the following eight reasons.

(a) Dfferent Legislative Objectives and Powers and History

206 The Supreme Court of Canada itself expressly distinguished Alberta's Gas Utilities Act and said that the federal
C.R.T.C. has broader objectives and power than does Alberta's Cominission. See the Bell case, paras. 17, 22, 36, 39-43,
45-48, 50-53, 55, 57, 72, 74-75 and 77. The Supreme Court of Canada even distinguishes decisions about the C.R.T.C. in
earlier years when that tribunal was governed by the more traditional type of rate-of-return regulation like the Alberta
system. (In those days the old system was mandated for telephone companies by the Railway Act.) See the Bell decision
at paras. 39-46, and 62. See subpart 2 above. To the same effect is para. 41 of the Federal Court of Appeal decision (2008
FCA 91 (F.C.A.) ) which the Supreme Court of Canada affirmed.

207 In particular, the Supreme Court of Canada pointed out that traditional rate regulation is a two-way contest
between the interests of the utility company and its particular consumers. The C.R.T.C. (on the other hand) has to meet
objectives for all Canadians in all parts of Canada, e.g. fostering competition: see paras. 45 and 47. What is in issue in
the present dispute between Calgary and ATCO is the limited traditional type of rate-making power. See the precise pas-
sages in Court of Appeal and Supreme Court of Canada decisions, describing and mandating that Alberta scheme, quoted
in Parts C and D above.

208 The present ATCO appeal is about a price (rate or revenue) fair as between the utility and the consumer; nothing
more. Though the Bell decision's origin had a little to do with such questions, the actual Bell decision was about increas-
ing access and competition, and dictating to the various telephone companies compulsory long-term infrastructure com-
petition.

209 See also subpart (b) below, on "price-cap regulation"
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210 There is an even more striking distinction between the C.R.T.C. and Alberta's Commission. For most of its his-
tory, the Commission has been separate from the Energy Resources Conservation Board. The rate regulator, the Alberta
Utilities Commission, is now again separate. The broader policy about the industry and its physical form is no part of the
Commission's functions, as illustrated by the Genesee power plant decision: Alberta Power Ltd. v. Alberta (Public Utilit-
ies Board) (1990), 102 A.R. 353 (Alta. C.A.). Though the Energy Resources Conservation Board had decided that the
new second Genesee power plant was needed and gave a permit to build it, after the plant was built, the Public Utilities
Board (now the Commission) could and properly did exclude it from the rate base as not "used or required to be used".

211 Alberta's two tribunals were temporarily merged effective February 15, 1995 (by 1994 c. A-19.5). But the mer-
ger ended effective January 1, 2008 (by 2007 c. A-37.2), before the decision under appeal. Furthermore, the legislation
for the two tribunals remained separate even during the period of the merged tribunal, 1995-2007.

212 See also Barrie Public Utilities v. Canadian Cable Television Assn.. 2003 SCC 28. [2003] 1 S.C.R. 476, 225
D.L.R. (4th) 206 (S.C.C.), (paras. 9-19).

(b) Different Purposes for Setting Up Deferred Accounts

213 I must stress that in Bell, the C.R.T.C. was using an entirely new type of utility regulation (invented in the
United Kingdom in the 1980s). It is called price-cap regulation. Unlike traditional rate (price) regulation, this does not
fix rates; in order to give incentives, it merely sets a maximum and makes sophisticated allowances for the result. The
difference between the two types of regulation is explained by Netz, bc. cit. supra, at 417 ff., especially p.425-28.

214 One cannot just look at the title of an account, or fixate upon a name like "deferred". One must find the purpose
and operation of the account in question. See Part D.8 above.

215 From the outset, the account described in the Bell decision was designated expressly to decide later who would
own or use the money contained in it. See the Supreme Court of Canada decision, paras. 6, 8-9, 22 (and the Federal Court
of Appeal's paras. 43 and 52.) That surplus sum was expected to arise, and did arise, from continuing to charge high urb-
an rates, despite a new theoretical or tentative cap on rates. The difference (surplus) was to be collected and held in the
new fund (account) (para. 6). That was a scheme very different from the Alberta fixed-rate scheme. Too many such state-
ments in the Supreme Court's Bell decision emphasize the fund's very different purpose to list them fully; some are found
in its paras. 37, 57, 61, 63, 64, 66, and 67.

216 The Alberta accounts (DGAs) had very different purposes. They came from an old short-term system for hand-
ling very unpredictable raw material costs (gas field prices). It seems to have been an accident, oversight or happenstance
(not a Commission order) that they lasted for years. See the detailed history above in Part E.

(c) Alberta Balance Was Largely the Product of a Single "Adjustment" Entered After the Fact Years Later, not an Ongo-
ing Thing

217 Alberta's deferral account had already been reconciled years earlier, i.e. settled. I doubt that it still "existed" in
any real sense in 2004, still less that the 1998 or 1999 parts did. Revisiting the old Alberta deferral account was just a
device invented years later when a longstanding and ongoing error was finally discovered: see Parts B. 1, 2 and 3(a), and
D.3 and D.8 above. Here the Commission let the utility use an old account which had been set up for one temporary pur-
pose to be used for a totally different purpose than that contemplated before.

218 Conversely, in the Bell case, the C.R.T.C. managed an existing fund of money growing steadily. The C.R.T.C.
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largely and in principle confirmed its original purpose

(d) Encumbered Fund vs. Deficit
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219 The Bell judgment and C.R.T.C. order were a final decision about ownership of surplus funds which previously
had encumbered or provisional ownership. See the Supreme Court of Canada decision, paras. 63, 65.

220 However, ATCO's account was on balance (and entirely in the south) a deficit, not a surplus. A deficit cannot
have an owner, nor be encumbered. Still less was any deficit intended or ordered to have either here.

(e) Limited Term in Bell

221 The Bell account had a definite beginning and end, forecast at the outset (2001-7 but later ended early, in 2006).
See the Supreme Court of Canada decision, para. 9, cf. paras. 10-13.

222 In Bell, the rates were confirmed and adjusted once and for all, to prevent any further accumulations of reserve
funds. The fund (account) was to be closed out and cease to exist: see the Supreme Court of Canada decision, paras. 13
and 15 end.

223 But the Alberta Commission's 2005, 2006, and 2008 decisions allowed the old gas companies' deferred accounts
to be available in future to do it all again (though usually not beyond two years). See Part B.3 above.

(I) The Bell Rates Were in Effect Interim, Whereas ATCO's Were Final

224 This is stated by the Federal Court of Appeal's decision, paras. 50-52, and by the Supreme Court of Canada's de-
cision, para. 61.

(g) Bell was Confined to Certain Geographic Areas

225 The funds in the telephone companies' deferred accounts were confined to excess revenue in geographic areas
where more competition was needed. Structural changes were needed and so the C.R.T.C. authorized them. Those areas
were residential local services in non-high-cost serving areas basket (mostly urban): see Bell paras. 4, 6, 10. But in the
present ATCO appeal, all (later) gas customers simply got a retroactive rate increase (or refund).

(h) Bell Refunds were Incidental

226 In principle, the C.R.T.C. ordered the telephone companies to spend all the reserved segregated funds on service
improvements (handicapped services and more broad-band capacity). Refunds to customers were just incidental amounts
which could not be spent: see the Supreme Court of Canada's decision, paras. 14, 15, and 20.

227 But the only use or remedy even suggested before Alberta's rate-making Commission was a second charge (or
refund) to the customers for the same old gas long since consumed.

G. Other Distinguishable Decisions

228 The Commission's decision and some factums cited Epcor Generation Inc. v. Alberta (Energy & Utilities Board)
2003 ABCA 374. 346 AR. 281 (Alta. C.A.) (one J.A.). Note that a power to change rates retroactively there was con-

ceded; here it is in issue. The rate was agreed there to be interim (paras. 12, 14, 15), not final as here. Calgary's argument
to the Commission in the present case (October 12, 2007, Tab 65, p. 2) quotes statements by the Commission in Epcor
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confirming that. The proposed dispute on which leave was sought was only over details, indeed unique sharing ratios
Epcor, para. 13), not retroactivity itself as here (paras. 9-10). That motion dealt with a defined time and topic only: the
2000 pool price of electricity. And many issues were factual (paras. 23 ff.). It was a decision by only one Justice of Ap-
peal on a motion for leave, not an appeal. Epcor is not on point.

229 One other case cited is Newfoundland (Board of Commissioners of Public Utilities), Re (1998), 164 Nfld. &
P.E.I.R. 60 (Nfld. C.A,). This was a split decision. It involved Newfoundland legislation on regulation of electric utilit-
ies. Except for the broad outlines, that legislation bears no resemblance to Alberta legislation regulating gas activity rates.

230 The majority of the Newfoundland Court of Appeal held that setting a rate of return for a utility was not just a
step in calculations leading to fixing rates (prices). They held that it set a ceiling for rate of return, and if the later actual
rate of return exceeded that ceiling, the Commission could later adjust rates to offset that. Such a rate-of-return ceiling
enforced later is emphatically not the Alberta practice or legislation. Nor can I reconcile that view with the Supreme
Court of Canada's later decision in the Stores Block case, supra. Indeed the Newfoundland Court of Appeal largely pro-
ceeded on its own interpretation of its legislation, and scarcely mentioned any of the Supreme Court of Canada decisions
cited above (and none of the Alberta Court of Appeal decisions). I do not find the majority decision persuasive. It is dis-
tinguishable, in any event.

H. Standard of Review

1. Conflicting Precedents on This

231 First, the Supreme Court of Canada held that the standard of review was correctness: Barrie Public Utilities v.
Canadian Cable Television Assn., 2003 SCC 28, [2003] 1 S.C.R. 476, 225 D.L.R. (4th) 206 (S.C.C.), (paras. 9-19). Then
it gave a somewhat different decision, as follows. 'Whether the Commission has a given power is determined on appeal
on the standard of correctness, but if it is found to have that power, the actual method used to carry out the power attracts
a more deferential approach: "Stores Block" case, ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board).
2006 SCC 4, [2006] 1 S.C.R. 140, 344 N.R. 293. 380 A.R. 1 (S.C.C.).

232 I am reluctant to try to create my own Pushpanathan analysis here, and then use it to decide which Supreme
Court of Canada decision to follow, or to try to distinguish one of the Supreme Court of Canada decisions.

2. Standard Does Not Matter Here

233 Nor need I do so here, for it would not affect the result. Even on the reasonableness tests, the decision of the
Commission under appeal is unreasonable and does not survive. That is so for the reasons given in Part D.l0
("Conclusion") and Part F above. None of those topics is discretionary. The legal limits here are statutory or based on
binding precedent, and go to the very nature of the process. The errors are fundamental, and ones of basic principle. Parts
D.4, D.5 and D.6 show that. The Commission cannot be acting reasonably when it departs from the fundamental prin-
ciples laid down by the Legislature and the courts for the Commission to follow. It did depart seriously here, and its de-
cision is unreasonable. See also Part D.9 above.

I. Conclusion

234 It is now about 12 years since the accounting errors in question began, and about six years since ATCO sought
relief from the Commission. The Commission has held three hearings on the topic and has declined to hear more evid-
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ence. I would fear denying justice by delaying justice, were we merely to tell the Commission to reconsider the topic in
yet a fourth hearing.

235 1 would have allowed the appeal, and vacated so much of the Commissions 2005 and 2008 orders as allows the
(southern) recovery of former costs or expenses. I would have directed the Commission under the Alberta Utilities Com-
mission Act s. 29(14), that the law requires it to dismiss that part of ATCO's application entirely. There was no appeal,
nor leave to appeal from the (northern) rebate to consumers.

236 I would have awarded costs of the appeal to the City appellant payable by ATCO. There should be no costs to or
from the Commission, even though its factum went rather far into the merits. But I would caution the Commission that
doing that endangers its position in various respects. See Northwestern Utilities Ltd., Re (1978), 119791 1 SC.R. 684
(S.C.C.), 708-09, paras. 36-37.

J. Procedure

237 The appeal book contains a fuzzy scan of the three Commission decisions in question, and of some court orders.
In future, documents should either be printed from electronic copies, or sharp photostats should be made from originals.
In contrast, the Commission's filed record has perfect clarity.

238 The Commission filed one copy of its record, as directed by s. 29(10) of the Alberta Utilities Commission Act.
Rule 537.1 then contemplates that counsel for the appellant will file multiple copies of Extracts of Key Evidence to sup-
plement the Appeal Digest, reproducing only those parts of the full record that are needed (by all parties) to dispose of
the appeal. If the appellant overlooks including something, the respondent can also file Extracts of Key Evidence. No
party filed any extracts here. A panel contains three justices, usually based in two different cities, so the absence of indi-
vidual sets of Extracts hinders the efficient disposition of the appeal.

239 The appellant's citations of court cases included no reported citation. That violates the Consolidated Practice
Directions, para. D. 1(b). In future it would help this Court to have at least one publisher's (or website) citation (as well as
the neutral cite).

Appendix - Appendix

More History of Deferred Gas Accounts

N.W.U.L. = Northwestern Utilities

C.W.N.G. = Canadian Western Natural Gas

1987 Orders E8705 I and E87052 (July 3): Commission approved in principle applications by
ATCO's predecessors to establish a Deferred Gas Accounting and Reconciliation proced-
ures, to be in place until cost of buying gas could be forecast with reasonable certainty.

1988 Decision E88018 and Order E880l9 (March 18): Commission held (on N.W.U.L. and
C.W.N.G. rates) that the Gas Cost Recovery Rate was interim and would change at least two
times/year. Seasonal rates were to be established, but the Commission would monitor the re-
conciliations more frequently: monthly. The actual review and finalization would be done
two times each year. The cumulative actual balance in the DGA on each March 31 and each
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October 31 would be refunded to or collected from customers through the GCRRs in the en-
suing season.- Thereafter in 1988 further Commission orders did reconcile those accounts
two times/year for each gas company.

1989-1991 Further Commission orders also in effect reconciled the accounts. Decision C90041
(December 7, 1990) confirmed the system. Some of these orders said that the rates remained
subject to review. Interim Order- E89020 (April 4, 1989) said that DGA balances should
be minimized, and so any significant increase in gas supply costs between normal applica-
tion dates should lead to an application by C.W.N.G. for a change in the GCRR.

1994-1997 By Decision 94072 (October 28, 1994) DGA reconciliations for C.W.N.G. were to be annu-
al, not semi-annual. GCRRs were from time to time approved. Order U97010 (January 16,
1997) quoted and reiterated Order 89020 (of April 4, 1989), which in turn summarized Or-
der 88018. Order U97052 (May 7, 1997) re C.W.N.G. said that the DRA calculation method
meant that under- or over-recovery in one-half year cumulated in the DGR would be collec-
ted or refunded in the next one-half year's period, given normal weather and accuracy of
sales forecasts. This would substantially maintain intergenerational equity. Order U97053
(May 7, 1997) for N.W.U.L. gave final approval of the company's GCRR for 2-1/2 months.
Decisions U97129 and U97130 (October 31, 1997): Commission reconciled C.W.N.G.'s and
N.W.U.L.'s actual gas cost recoveries.

1998 Decision U98067 (April 13) accepted C.W.N.G.'s reconciliation and refused requests to re-
examine the DGA process. Order U98071 (May 4) confirmed C.W.N.G.'s summer GCRR as
final.

1999-2000 Various interim orders. Order U2000-161 (April 17) made ATCO Gas-South's GCRR final.
More interim orders made for both companies. Order U2000-308 (October 27) deferred ac-
ceptance of ATCO North's (former N.W.U.L.'s) reconciliation and set a new interim rate.

2001 Order U200 1-001 (January 24) left GCRR rates for ATCO South as interim. Order
U2001-002 (January 24) was similar for ATCO North. Order U2001-061 (March 28) was
similar; as were Orders 2001-062 (March 28) and U2001-448 (December 14).- In 2001 the
Commission held a hearing re methods to set the GCRR. Decision 200 1-075 (October 30)
(on methodology) described the existing procedures (reconciliation two times/year) (pp.
3-4), but noted the DGA balances had become large. The Commission decided (p. 64) to
switch to monthly written reconciliations to minimize DGA balances. A three-month rolling
period would be used for reconciliations.

2002 Decision 2002-026 (April 18) (p. 3) recited the Commission's duty and power to fix "the ap-
propriate final share of the deferral account balances due from each customer class". On p. 4
the Commission said it had been hoped under- and over- recoveries in the DGA would bal-
ance out but unexpectedly they had not. But in principle, rates should be established pro-
spectively.

2003 Decision 2003-106 (December 18) (p. 135) said that for the DGA and reconciliation the GC-
FR would be revised monthly.

FNI "Board" means the regulator of Alberta's gas industry which has, over time, been the Public Utilities Board, the En-
ergy and Utilities Board and the Alberta Utilities Commission.

FN2 Calgary did not challenge the adjustments the Board approved to ATCO's northern territory DGA arising from
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transportation imbalances for the 1998 - 2004 period (Board factum at para. 14). Accordingly, 1999 (not 1998. as was
stated in the leave decision) is the appropriate starting point.

END OF DOCUMENT
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dredges, floating derricks and barges equipped For spe-
cial purposes or operations are "vessels" within meaning
of Jones Act, and pc,'soj regularly employed aboard
such a vessel in aid of its purposes are "seamen." Hill
v. Diamond. C.A,Va., 311 F.2d 789, 791, 792. On the
other hand, however, everything that floats is not neces-
sarily a 'vessel." in purview of Jones Act. Bennett v.
Perini Corp.. C.A.Mass., 510 F2d 114, 116. For exam-
ple, a floating dry dock which was moored by chains and
cables to shipyard dock at time of injury to shipyard
employee and which was in use as a dry dock was not a
"vessel" and therefore no warranty of seaworthiness
arose- Keller v. Dravo Corp., C.A.La., 441 F.2d 1239,
1244.

Foreign vessel, A vessel owned by residents in, or sail-
ing under the flag of, a foreign nation.

Public vessel. One owned and used by a nation or
government for its public service, whether in its navy,
its revenue service, or otherwise.

Vest. To give an immediate, fixed right of present or
future enjoyment. Baldwin v. Fleck, Tex.Civ.App.. 168
S.W.2d 904. 909. To accrue to; to be fixed; to take
effect.

To clothe with possession; to deliver full possession of
land or of an estate; to give seisin; to enfeoff. Set' also
Vested.

Vesta /vestsi. The crop on the ground.

Vested. Fixed; accrued; settled; absolute; complete.
Having the character or given the rights of absolute
ownership; not contingent: not subject to be defeated by
a condition precedent. Rights are "vested" when right
to enjoyment, present or prospective, has become proper-
ty of some particular person or persons as present inter-
est; mere expectancy of future benefits, or contingent
interest in property founded on anticipated continuance
of existing laws, does not constitute "vested right."
Vaughn v. Nadel, 228 Ken. 469, 618 P.2d 778, 783. See
also Accrue; Vest, and specific types of vested interests.
loft-a.

Vested devise. See Devise.

Vested estate. An interest clothed with a present, legal,
and existing right of alienation. Chaison v. Chaison,
Tex.Civ.App., 154 S.W.2d 961, 964. Any estate, whether
in possession or not, which is not subject to any condi-
Lion precedent and unperformed. The interest may be
either a present and immediate interest, or it may be a
future but uncontingent, and therefore transmissible,
interest. Estate by which present interest is invariably
fixed to remain to determinate person on determination
of preceding freehold estate. An estate, when the per-
son or the class which takes the remainder is in exist-
ence or is capable of being ascertained when the prior
estate vests. Commissioner of Internal Revenue v. Kel-
logg, C.C.A.3, 119 F.2d 54, 57; or when there is an
immediate right of present enjoyment or a present right
of future enjoyment.

Vested gift. A gift that is absolute and not contingent
or conditional. A gift is vested if it is immediate,

VESTED PENSION

notwithstanding that its enjoyment may be postponed.
A future gift when the right to receive it is not subject
to a condition precedent,

Vested In interest. A legal term applied to a present
fixed right of future enjoyment; as reversions, vested
remainders, such executory devises, future uses, condi-
tional limitations, and other future interests as are not
referred to, or made to depend on, a period or event that
is uncertain.

Vested in possession. A legal term applied to a right of
present enjoyment actually existing. See Vest.

Vested interest. A present right or title to a thing,
which carries with it an existing right of alienation.
even though the right to possession or enjoyment may
be postponed to some uncertain time in the future, as
distinguished from a future right, which may never
materialize or ripen into title, and it matters not how
long or for what length of time the future possession or
right of enjoyment may be postponed, if the present
right exists to alienate and pass title. Fugazzi v. Fugaz-
xi's Committee, 275 Ky. 62, 120 S.W.2d 779, 781, A
future interest not dependent on an uncertain period or
event, or a fixed present right of future enjoyment.
When a person has a right to immediate possession on
determination of preceding or particular estate. One in
which there is a present fixed right, either of present
enjoyment or of' future enjoyment. Painter v. Herach-
berger, 340 Mo. 347, 100 S.W.2d 532, 535. It is not the
uncertainty of enjoyment in the future, but the uncer-
tainty of the right of enjoyment, which makes the differ-
ence between a "vested" and a "contingent" interest. A
future interest is vested when there is a person in being
who would have a right, defeasible or indefeasible, to the
immediate possession of the property, upon the ceasing
of the intermediate or precedent interest.

Vested legacy. A legacy given in such terms that there
is a fixed, indefeasible right to its payment. A legacy
payable at a future time, certain to arrive, and not
subject to conditions precedent, is vested, where there is
a person in ease at the teatator's death capable of taking
when the time arrives, though his interest may be
altogether defeated by his own death. A legacy is said
to be vested when the words of the test.ator making the
bequest convey a transmissible interest, whether present
or future, to the legates in the legacy. Thus a legacy to
one to be paid when he attains the age of twenty.one
years is a vested legacy, because it is given tincondition-
aiiy and absolutely, and therefore vests an immediate
interest in the legatee, of which the enjoyment only is
deferred or postponed.

Vested pension. Said of a pension plan when an em-
ployee or his or her estate) has rights to all the benefits
purchased with the employer's contributions to the plan
even ii the employee is not employed by this employer
at the time of retirement. One in which the right to be
paid is not subject to forfeiture if the employment rela-
tionship terminates before the employee retires. John-
son v. Johnson, 131 Ariz. 38, 638 P.28 705, 708. Vesting
of qualified pension plans is governed by the Employees
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Retirement Income Security Act (ERISA). See also
Vesting.

Vested remainder. See Remasnder.

Vested rights. In constitutional law, rights which have
so completely and definitely accrued to or settled in a
person that they are not subject to be defeated or

• canceled by the act of any other private person, and
• which it is right and equitable that the government

should recognize and protect, as being lawful in them-
selves, and settled according to the then current rules of
Law, and of which the individual could not be deprived
arbitrarily without injustice, or of which he could not
justly be deprived otherwise than by the established
methods of procedure and for the public welfare. Such
interests as cannot be interfered with by retrospective
laws; interests which it is proper for state to recognize
and protect and of which individual cannot be deprived
arbitrarily without injustice. American States Water
Service Co. of California v. Johnson, 31 Cal.App.2d 606,
88 P.2d 770, 774. Immediate or fixed right to present or
future enjoyment and one that does not depend on an
event that is uncertain. A right complete and consum-
mated, and of such character that it cannot be divested
without the consent of the person to whom it belongs,
and fixed or established, and no longer open to contro-

'versy. State ex rel. Milligan v. Ritter s Estate, Ind.App.,
46 N.E.2d 736, 743.

Vestigial words /vestijl wórdz/. Those contained in a
statute which by reason of a succession of statutes on
the same subject-matter, amending or modifying previ-
ous provisions of the same, are rendered useless or
meaningless by such amendments. They should not be
permitted to defeat the fair meaning of the statute.
Saltonstall v. Birtwell, 164 U.S. 54, 70, 17 S.Ct. 19, 41
L.Ed. 348.

Vestigiu.m /vestij(iy)m/. Lat. In the law of evidence, a
vestige, mark, or sign; a trace, track, or impression left
by a physical object.

Vesting. Right that employee acquires to various em-
ployer-contributed benefits (e.g., pension) after having
been employed for requisite number of years. Federal
laws (e.g., ERISA) govern vesting rights. See also Vested
pension.

Vesting order. In English law, an order which may be
granted by the chancery division of the high court of
justice (and formerly by chancery), passing the legal
estate in lieu of a conveyance. Commissioners also,
under modern statutes, have similar powers.

Vestry. In ecclesiastical law, the place in a church
where the priest's vestures are deposited. Also an as-
sembly of the minister, church-wardens, and parish-
ioners, usually held in the vestry of the church, or in a
building called a "vestry-hail," to act upon business of
the church.

Vestry-cess /véstriykés/. A rate levied in Ireland for
parochial purposes, abolished by St. 27 Vict., c. 17.

1564

Vestry-clerk /vestriyklsrk/°klark/. An officer appoj0t-
ed to attend vestries, and take an account of theirproceedings, etc.

Vestry-men /véstriymn/. A select number of Parish.
ioners elected in large and populous parish to take
care of the concerns of the parish; so called beca
they used ordinarily to meet in the vestry of the church

Vestura /vest(y)ür/. A crop of grass or corn. Also a
garment; metaphorically applied to a possession or saj-
sin.

Vestura terra /vest(y)ür téhriy/. In old English i,
the vesture of the land; that is, the corn, grass, under-
wood, sweepage, and the like.

Vesture /véstyr/. In old English law, profit of land
"How much the vesture of an acre is worth."

Vesture of land /vestyr v innd/. A phrase including
all things, trees excepted, which grow upon the surface
of the land, and clothe it externally.

Veteran. In general, any honorably discharged soldier.
sailor, marine, nurse, or army field clerk, who hss
served in military service of the United States.

Veterans Administration. An independent federal
agency that administers a system of benefit programs
for veterans and their dependents. These benefits n -
dude compensation payments for disabilities or death
related to military service; pensions; education and
rehabilitation; home loan guaranty programs; burial,
including cemeteries, markers, flags, etc.; and a compre-
hensive medical program involving a widespread system
of nursing homes, clinics, and hospitals. Effective in
1989 the former Veterans Administration became the
Department of Veterans Affairs, and was elevated to
cabinet level status. See also Court of Veterans Appeals,

Veterans Affairs Department.
tion.

Vetera statuta /vIytar stt(y)üwta/. Lat. Ancient stat-
utes. The English statutes from Magna Charts to the
end of the reign of Edward II are so called; those from
the beginning of the reign of Edward ifi being contradis-
tinguished by the appellation of "Nova Statuta."

Veterinarian. One who practices the art of treating
diseases and injuries of domestic animals, surgically or
medically.

Vetitum nannuni /viyttm néym(i)y3m/. L. Lat.
Where the bailiff of a lord distrains beasts or goods of
another, and the lord forbids the bailiff to deliver them
when the sheriff comes to make replevin, the owner of
the cattle may demand satisfaction in placitum Lie veiIo
namio.

Veto (Lat. I forbid.) The refusal of assent by the execu-
tive officer whose assent is necessary to perfect a law
which has been passed by the legislative body, and the
message which is usually sent to such body by the
executive, stating such refusal and the reasons therefor-
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COSEKA RESOURCES LIMITED v. SARATOGA PROCESSING COMPANY LIMITED et al.; PETROGAS
PROCESSING LTD. v. PUBLIC UTILITIES BOARD et al.

Alberta Court of Appeal

Clement, Laycraft and Stevenson JJ. A.

Judgment: July 20, 1980
Docket: Calgary Appeal Nos. 13147, 13166

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: D. P. McLaws, Q. C., for Coseka Resources Ltd.

J. B. Ballem, Q.C., and L. L. Fiyers, for Saratoga Processing Company and Westcoast Transmission.

J. R. Smith, Q. C., for Husky Oil Operations Ltd.

A. L. McLarly, for Petrogas Processing Ltd.

No one for the Public Utilities Board.

Subject: Natural Resources

Oil and Gas --- Statutory regulation - Provincial boards - Jurisdiction.

Mines and minerals - Oil and gas - Exploration and operating agreements - Miscellaneous agreements -
Public Utilities Board - Rate fixing - Possible for final order to leave retroactive effect to date of interim or- der.

W. purchased raw gas from H. and processed it through a plant operated by S., a wholly owned subsidiary of W.
In 1974, the plant, not being used to capacity, was directed by the Public Utilities Board to process gas from C.
In May 1975, the board issued an interim order as to rates to be charged, reserving a final order until various un-
known costs and factors could be determined. In 1980, a final order was given, adjusting rates back to 1st
September 1977. C. appealed the decision, contending that rate adjustment could not be retroactive and that the
rates set were applicable only from the date of the final order.

Held:

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Order quashed in part.

The board had jurisdiction to make an interim order under s. 52 of the Public Utilities Board Act. While rates or
adjustments could not be made to apply to dates prior to an application, the board had power to amend its inter-
im order and to make adjustments for the period between the interim and final orders. The question of the effect-
ive date of the final order was referred back to the board. In making the effective date a date other than that of
the interim order, the board had erroneously considered matters outside its jurisdiction.

Cases considered:

Alta. Gas Trunk Line Co. Ltd. v. Amoco Can. Petroleum Ltd., [1980] 3 W.W.R. 1, 20 AR. 384 Alta. (CA.)
- considered

Calgary and Home Oil Co. Ltd. (1959), 28 W.W.R (N.S.) 353, 19 D.L.R. (2d) 655 (Alta. CA.)- con- sidered

Edmonton v. Northwestern Utilities Ltd., Re, 119611 S.C.R. 392, 34 W.W.R. 600, 82 C.R.T.C. 129. 28
D.L.R. (2d) 125 - considered

Northwestern Utilities Ltd. v. Edmonton, [1979] 1 S.C.R. 684, 7 Alta. L.R. (2d) 370, 89 D.L.R. (3d) 161. 23
N.R. 565, (sub nom. Northwestern Utilities v. Edmonton) 12 A.R. 449 - considered

Trans Mountain Pipe Line Co. Ltd. v, Nat. Energy Bd., [1979] 2 F.C. 118 (CA.) - applied

Westcoast Transmission Co. Ltd. v. Husky Oil Operations Ltd., [1980] 3 W.W.R. 313. (sub nom. Re West-
coast Transmission Co. Ltd. v. Husky Oil Operations Ltd.) 109 DIR. (3d) 698, 22 A.R 24 (CA.) - re-
ferred to

Western Decalta Petroleum Ltd. v. Alta. Public Utilities Bd. (1978), 6 Alta. L.R. (2d) 1. 86 D.L.R. (3d) 600,
9 A.R. 175 (C.A.) - considered

Statutes considered:

Alberta Gas Trunk Line Company Act, 1954 (Alta.), c. 37.

Gas Utilities Act, R.S.A. 1970, c. 158, ss. 2(J)(iii), 5.1 [en. 1976, c. 21, s. 2; am. 1980, c. 21, s. 5], 21, 24
[am. 1980, c. 21, s. 9], 27 [since am. 1980, c. 21, s. 10], 31 [am. 1977, c. 9, s. 5], 35 [am. 1980, c. 21, s. 13], 49.

Natural Gas Pricing Agreement Act, 1975 (2nd Sess.) (Alta.), c. 38.

Public Utilities Board Act, R.S.A. 1970, c. 302, ss. 52, 54.

Appeal from decision of the Public Utilities Board.

The judgment of the court was delivered by Laycraft J. A.:

I The issue raised by these related appeals [from 10 Alta. L.R. (3d) 193 (sub nom. Re Saratoga Processing
Co. Ltd.)] from the Public Utilities Board of Alberta is the effective date of a board order fixing the charge by

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Saratoga Processing Company Limited for processing natural gas produced from the North Coleman gas field. In
the Coseka appeal the issue is whether the Public Utilities Board (PUB.") exceeded its powers when, in repla-
cing an interim order with a final order, it made the rates in the final order effective on 1st September 1977, a
date nearly three years prior to the date of the final order. In the Petrogas appeal the issue is whether the effect-
ive date of the final order should have been 2nd May 1975, the date of the interim order which it replaced.

2 These cases have a lengthy and complex history which it is necessary to review in order to follow the dis-
pute which has now arisen. A large number of producers of natural gas in the North Coleman field and in nearby
Savanna Creek gas field are affected by the appeals. Those from the Savanna Creek field are represented by
Husky Oil Operations Ltd., and those from the North Coleman field are represented by Coseka Resources Ltd.,
as the operators of the respective fields. The actions subsequently referred to in this case as being those of
Husky or Coseka were on behalf of all the producers represented.

3 In August 1957 Westcoast Transmission Company Limited contracted with Husky to purchase raw, un-
processed natural gas at a central point in the Savanna Creek gas field. Such a transaction was relatively rare, if
not unique, in Alberta. Producers usually process the gas themselves in a plant before selling it to a buyer. In
this case Westcoast, having purchased raw gas, required a gas processing plant and incorporated Saratoga Pro-
cessing Company Limited as a wholly owned subsidiary to build the plant and operate it.

4 In September 1960 Westcoast entered into a gas sales agreement with a United States buyer, El Paso Nat-
ural Gas Company, which took delivery of the gas at the international boundary. El Paso undertook to pay a
fixed price for the gas plus all processing and transportation charges related to it. The stream of gas sold to El
Paso included gas from Savanna Creek as well as gas produced from another gas field by Petrogas Processing
Limited. Petrogas sold its gas already processed and so its gas did not go through the Saratoga plant. The Sa-
vanna Creek producers provided approximately 10 per cent of Westcoast gas volume in its southern Alberta sys-
tem, and Petrogas approximately 90 per cent.

5 The field volumes of gas from the Savanna Creek field were overestimated. The field never produced the
expected volumes of gas, so that the Saratoga plant, built in anticipation of that volume, had excess capacity. In
October 1960 Westcoast agreed with its subsidiary, Saratoga, to reimburse it for all costs incurred in the pro-
cessing plant. Westcoast then recovered all such costs from El Paso, which apparently raised no issue as to costs
arising from the excess plant capacity.

6 In 1973 and early 1974 the North Coleman gas field was discovered near the Savanna Creek field. On be-
half of the producers of that field, on 2nd May 1974 Coseka made a complaint in writing to the P.U.B. pursuant
to the Gas Utilities Act, R.S.A. 1970, c. 158, asking the board to require Saratoga to process its gas, constructing
such plant additions as might be required for that purpose. The P.U.B. at that time found that the Saratoga plant
had sufficient excess capacity to enable it to process the gas produced by the Coseka producers without major
plant additions. The board heard considerable evidence on the share of plant costs which should be borne by
Coseka. This was a complex matter since the acid gas content and other specifications of the North Coleman gas
were expected to differ considerably from the Savanna Creek gas. On 2nd May 1975, the board issued reasons
for judgment in some 14 pages. Under the heading "Interim Order" the board stated:

As mentioned at the outset of this Decision, the Board was requested to confine its decision to matters stated
to be in issue between the parties. Many ancillary questions remain to be resolved, either by agreement to be
presented to the Board for incorporation in the final Order or by further direction of the Board at the time of
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granting a final Order. Most of these questions are outlined in the draft agreement presented with Saratoga's
submission. Coseka advised that it had not made a detailed review of such agreement at the time of the hear- ing.

Furthermore, without a reasonable trial period of actual operations, it is impossible to determine with any
real precision the myriad factors, such as capital cost of additions, operating expenses, deliverability of Raw
Gas, actual operating capacity of the plant to meet the needs for Residue Gas, and the determination of the
actual Acid Gas content together with its effect on plant capacity. The answers to these questions, and to
others of equal importance, are fundamental to any attempt to make an exact determination of a rate and the
terms relating thereto.

The Board will therefore exercise its powers under Section 52 of The Public Utilities Board Act and issue
an Interim Order directing that commencing with the first delivery of gas by Coseka for processing, the
charges to be paid by Coseka will consist of a fixed unit charge per Mcf of 14.4 cents for each Mcf of gas
processed with a minimum aimual charge of $245,000 payable as previously described. Failing such agree-
ment, the parties may apply to the Board for further direction.

The Interim Order will remain in effect until further application following an adequate period during which
reasonable volumes of gas have been processed for Coseka. Direction on the many matters with respect to
which the Board has made no decision and which are the subject of uncertainty between the parties is re-
served to such further application.

7 Prior to the introduction of the North Coleman gas into the plant the average cost of processing gas was
45 cents per Mcf. The initial charge to Coseka of 14.4 cents per Mcf. was later raised to 15.6 cents per Mcf. by
agreement between Saratoga and Coseka. Though contrary to s. 35 {am. 1980, c. 21, s. 13] of the Gas Utilities
Act, the change was not submitted to the board for approval.

8 The arrangement whereby El Paso reimbursed Westcoast for all costs of processing and transportation
continued until 1st January 1975. On that date Westcoast's license to export natural gas from Canada was
amended by the National Energy Board to require Westcoast to charge El Paso a much higher fixed border price,
related to the "commodity value" of natural gas as compared to other fuels in the United States. This border
price included all costs of processing and transportation of the gas. In the same year the Natural Gas Pricing
Agreement Act, 1975 (2nd Sess.) (Alta.), c. 38. was enacted by the Legislative Assembly of Alberta and amend-
ments were also made in 1976 to the Gas Utilities Act. I will refer in more detail to some portions of this legisla-
tion later.

9 The general scheme of the new system for sales of natural gas, which was to apply despite contractual
provisions to the contrary, was that American buyers of gas paid a price at the United States border fixed by the
National Energy Board and computed by reference to the "commodity value" of gas in the United States. Origin-
al buyers of gas in Alberta were allowed to recover their "cost of service" including costs of processing and
transportation attributable to the gas. These costs deducted from the border price became the field price of gas
received by producers. Thus the producers of the gas rather than the consumers were, for the first time, in effect
paying processing and transportation charges.

10 The administration of the new system of gas sales was, by the Natural Gas Pricing Agreement Act, en-
trusted to a new administrative board established by that Act, the Alberta Petroleum Marketing Commission
("A.P.M.C."). It was required to determine the cost of service of an original buyer of gas subject to an appeal to
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the P.U.B. In May 1977 regulations enacted under the Act specified an appeal procedure to be followed on such
appeals.

11 A gas processing plant is a 'gas utility" as defined by the Gas Utilities Act. The P.U.B. is authorized by
s. 27 [since am. 1980, c. 21, s. 10] of that Act to fix the just and reasonable rates, tolls and charges of a gas pro-
cessing plant either on its own motion or upon receipt of a complaint. As part of the new scheme of marketing
gas, the P.U.B. was forbidden by s. 5. 1 [en. 1976, c. 21, s. 2; am. 1980 c. 21, s. 5], added to the Gas Utilities
Act effective 19th May 1976, to hold hearings under a number of sections of the Act, including s. 27, unless au-
thorized to do so by the Lieutenant-Governor in Council of Alberta. The addition of s. 5.1. meant that the P.U.B.
was forbidden to hold a further hearing to fix finally the reasonable rates, tolls and charges for processing the
North Coleman gas until some party affected applied for and obtained an order of the Lieutenant-Governor in
Council permitting the hearing to be held. Until that order was obtained the interim order of 2nd May 1975
would remain in effect.

12 The A.P.M.C. administered the Westcoast cost of service as one single all-inclusive item for all of its op-
erations in southern Alberta. The result was that, in effect, Petrogas with 90 per cent of the volume of gas in the
Westcoast southern Alberta system paid 90 per cent of the cost of the Saratoga plant remaining after payments
by Coseka were deducted, though none of its gas was processed in that plant. Very large sums of money were
involved. For September 1977 the Westcoast cost of service was determined by the A.P.M.C. to be $439,298 be-
fore adjustments for prior months, of which $206,669 was the processing cost passed on to Westcoast by
Saratoga. That charge to Westcoast was simply the total plant cost less the sums recovered from Coseka.

13 Not unnaturally, Petrogas objected. Soon after the appeal procedure was established under the Natural
Gas Pricing Agreement Act it filed with the A.P.M.C. a statement of objection for the month of September 1977,
requesting a separate cost of service determination for Savanna Creek production and a further collective cost of
service for all other areas. The A.P.M.C. allowed this objection and made the order requested, thus relieving Pet-
rogas from paying for the operation of a gas plant it didn't use.

14 While Petrogas indirectly paid a substantial part of the costs of the Saratoga plant, the Savanna Creek
Producers had, apparently, not concerned themselves with the processing costs attributed to their gas. When that
situation ended with the A.P.M.C. decision for September 1977, the Savanna Creek Producers became con-
cerned that a large portion of the Saratoga processing costs charged to them really related to gas supplied by the
Coseka producers. They appealed the A.P.M.C. ruling as to September 1977 to the P.U.B. They also appealed a
further A.P.M.C. determination of Westcoast's cost of service for Savanna Creek gas for the month of December
1977.

15 Sitting as an appellate tribunal from the A.P.M.C., the P.U.B. then needed to determine what portion of
the Saratoga costs was attributed to Savanna Creek gas and what portion was attributed to North Coleman gas.
In doing so however, it faced procedural problems. The determination of costs attributed to the Savanna Creek
gas arose in its jurisdiction as an appellate tribunal from the A.P.M.C. Its jurisdiction to determine the Coseka
portion of the equation arose under the Gas Utilities Act and it was forbidden by s. 5.1 of the Act to hold that
hearing until it received an order in council from the Lieutenant-Governor in Council permitting it to do so. It
proceeded to try to determine the Coseka portion of the charge only as a means of determining the Savanna
Creek portion but was unable to make any order binding upon Coseka incorporating its finding.

16 In October 1978, as the appeal from the A.P.M.C, got under way, Coseka stated its contention that the
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board lacked jurisdiction to fix the costs of processing its gas. Though the board requested Coseka to assist it by
remaining in the hearing while the board fixed the costs of processing Savanna Creek gas, Coseka declined to do
so and withdrew. The board, for its own reasons, chose not to rely upon its general powers to subpoena wit-
nesses and documents. After a lengthy hearing, the board in June 1979, issued a decision allowing Husky's ap-
peal from the A.P.M.C. and fixing the cost of processing the Savanna Creek gas. In the result, the costs attrib-
uted to Savanna Creek gas under that decision and the 15.6 cents per Mcf. for processing paid by Coseka fell (as
estimated by counsel) approximately $100,000 per month short of the cost of operating the Saratoga plant. Un-
der its contract with Saratoga, Westcoast bore the burden of this shortfall. Westcoast appealed the P.U.B. de-
cision to this court. The appeal was dismissed (Prowse J.A. dissenting) in Westcoast Transmission Co. Ltd. v.
Husky Oil Operations Ltd., 11980] 3 W.W.R. 313, 109 D.L.R. 698 (3d) (sub nom. Re Westcoast Transmission
Co. Ltd. v. Husky Oil Operations Ltd.), 22 A.R. 24.

17 Meanwhile, Saratoga was attempting to bring Coseka before the P.U.B. Application was made to the
Lieutenant-Governor in Council for an order permitting the P.U.B. to hear evidence on the cost of processing the
North Coleman gas. An order in council was promulgated in February 1979 but was attacked in the courts by
Coseka as being defective. That order in council was replaced by a further order in council, dated 10th October
1979, on the authority of which the board, upon its own motion, convened a hearing and issued the decision
which is the subject of these appeals. The order in council specifically authorized the board to proceed by review
of the interim order of 2nd May 1975 or otherwise.

18 At the opening of the "Pre-Hearing Conference" on 2nd November 1979 the board made it clear that it
was proceeding "to finish the job we started back in 1975". At the hearing the board heard evidence for five days
and issued a decision some 80 pages in length. It determined the Saratoga cost of service and allocated it
between the Savanna Creek gas and the North Coleman gas. The result was a determination that the rates, tolls
and charges to be paid by Coseka and fixed by the interim order of 2nd May 1975 were not just and reasonable;
indeed, they had not been since a time "at or shortly after the issuance of the interim order". The proper rates,
tolls and charges to Coseka as determined by the board would require a substantial increase in payments by it,
presumably approximating the $100,000 per month shortfall in plant costs which then existed.

19 In its decision the board discussed the proper effective date for the imposition of the "just and reasonable
rates, joint rates, tolls or charges" which it had determined. After reviewing the arguments presented to it by the
parties the board said:

The Board considers that the "charges" to be paid by Coseka fixed in its Interim Order No. C75 127 ceased
to be just and reasonable at the time of the changes in circumstances that occurred as mentioned in Section 2
hereof. That time was at or shortly after the issuance of Interim Order No. C75127. It is logical that the ef-
fective date of this Decision should be at that time as argued by Petrogas. However, as stated by Petrogas,
an increase in the charge paid by Coseka up to September, 1977 would result in an unearned windfall to
Saratoga unless the Board ordered such windfall amount to be paid to Petrogas and Husky.

The Board considers that it does not have the authority under Section 29 of The Public Utilities Board Act
or any other section of that Act or of The Gas Utilities Act to order such a payment, either directly to Petro-
gas and Husky or through Saratoga. With respect to the subject proceedings the provisions of those two
Acts authorize the Board to fix and approve of rates, tolls or charges for services provided by Saratoga to
the users or customers of Saratoga. Petrogas is not a customer of Saratoga and never has been. Should Pet-
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rogas consider it has a claim against Saratoga and/or Coseka, then it can prosecute such claim before the courts.

The Board considers that it will be just and reasonable to Saratoga and its customers if the effective date of
this Decision is September 1, 1977, which is the effective date of Interim Order No. E79083.

20 The narrow issue raised by these appeals is whether the final order of the board dated 12th August 1980
must be effective on the date it was issued or whether at some earlier date. If an earlier date is chosen, should it
be 1st September 1977 (the effective date of the relief given Petrogas by the A.P.M.C.) or the date of the interim
order itself, 2nd May 1975?

21 During the argument there was repeated mention by the parties of "windfall profits" which would accrue
to some or other of them depending on which of the dates is adopted as the effective date, assuming, of course,
that this result remains unaffected by subsequent legal action, a point which is not before us. With the premise,
as found by the board, that the rates charged Coseka for processing its gas ceased to be just and reasonable at or
about the time of their imposition, the following results would follow the choice of each date:

1. If the date adopted is the date of the final order, 12th August 1980, as urged by Coseka, then:

(a) From 2nd May 1975 until August 1980, Coseka would pay approximately $100,000 per month less than
the just and reasonable rates.

(b) From 2nd May 1975 until 1st September 1977 Petrogas would pay 90 per cent and Husky 10 per cent of
the plant costs after deducting the Coseka payments, though Petrogas did not use the plant. The material be-
fore us does not disclose whether the payment by Husky would be more or less than the just and reasonable
rate for processing Savanna Creek gas.

(c) From 1st September 1977 to 12th August 1980 Coseka would still pay approximately $100,000 per
month less than the just and reasonable rates. The payment by Petrogas would be stopped. Husky would pay
the just and reasonable rates fixed by the board on Husky's appeal from the A.P.M.C. The shortfall in plant
costs of $100,000 per month would be borne by Westcoast.

2. If the effective date is 1St September 1977 as fixed by the board, then after that date all parties would be
paying or receiving their proper share of costs. For the period between 2nd May 1975 and 1st September
1977, however, the discrepancies would be as set forth in 1(a) and (b) above.

3. If the interim order is simply replaced by the final order as of 2nd May 1975:

(a) Coseka would pay the just and reasonable rates for processing its gas throughout.

(b) The just and reasonable rates for Husky would be determined for the whole period, but there would be
no proceeding before the board in which Husky would either be ordered to pay, or entitled to receive,
moneys for the period between 2nd May 1975 and 1st September 1977. The material before us does not dis-
close whether Husky paid more or less than the proper amount during that period.

(c) Saratoga would still have the sums paid by Petrogas from 2nd May 1975 to 1st September 1977 which
would be in excess of plant costs, subject to whatever advantage or disadvantage Husky gained during that
period.
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22 It is urged on behalf of Coseka that to prescribe any effective date, other than the date the order issued, is
to offend the well established principle that the P.U.B. may not establish rates retroactively. Authorities cited are
Re Calgary and Home Oil Co. Ltd. (1959), 28 W,W.R. (N.S.) 19 D.L.R. (2d) 655 (Alta. CA.); Western Decalta
Petroleum Ltd. u. Alta. Public Utilities Bd. (1978), 6 Alta. L.R. (2d) I, 86 D.L.R. (3d) 600. 9 AR. 175 (C.A.);
Edmonton v. Northwestern Utilities Ltd., [1961] S.C.R. 392, 34 W.W.R. 600, 82 C,R.T.C. 129, 28 D.L.R. (2d)
125; Northwestern Utilities Ltd. v. Edmonton. [1979] 1 S.C.R. 684, 7 Alta. L.R. (2d) 370, 89 D.L.R. (3d) 161,
23 N.R. 565, (sub nom. Northwestern Utilities v. Edmonton); Alta. Gas Trunk Line Co. Ltd. v. Amoco Can. Pet-
roleum Co. Ltd.) 12 A.R. 449, [1980] 3 W.W.R. 1, 20 A.R. 384 (CA.). The respondents Saratoga and Petrogas
contend that to replace an interim order with a final order would not, in fact, be fixing rates retroactively; rather,
it would be a mere finalization of the interim order and the exercise of a jurisdiction reserved by the interim or- der.

23 The board's original jurisdiction to regulate a gas scrubbing plant is contained in the Gas Utilities Act, as
amended. By s. 2(J)(iii), a gas scrubbing plant is a gas utility. By s. 21, the board is given a general power of su-
pervision of gas utilities. This section provides:

21. (1) The Board shall exercise a general supervision over all gas utilities, and the owners thereof, and may
make such orders regarding equipment, appliances, extension of works or systems, reporting and other mat-
ters, as are necessary for the convenience of the public or for the proper carrying out of any contract, charter
or franchise involving the use of public property or rights.

(2) The Board shall conduct all inquiries necessary for the obtaining of complete information as to the man-
ner in which owners of gas utilities comply with the law, or as to any other matter or thing within the juris-
diction of the Board under this Act.

24 By s. 24 [am. 1980, c. 21, s. 9] a number of prohibitions are imposed on gas utilities, among them a pro-
vision that no utility shall "make, impose, or extract" any unjust, unreasonable or discriminatory rate. By s. 27
[since am. 1980, c. 21 s. 10] it is provided:

27. The Board, either upon its own initiative or upon complaint in writing, may by order in writing, which
shall be made after giving notice to and hearing the parties interested.

(a) fix just and reasonable individual rates, joint rates, tolls or charges or schedules thereof, as well as com-
mutation and other special rates, which shall be imposed, observed and followed thereafter by the owner of
the gas utility.

25 The only power expressly given in the Gas Utilities Act to make orders effective prior to the date of
them is contained in s. 31 [am. 1977, c. 9, s. 5]. That section, as it read prior to amendments in 1977, which are
not applicable to this case, provided:

31. It is hereby declared that, in fixing just and reasonable rates, the Board may give effect to such part of
any excess revenues received or losses incurred by an owner of a gas utility after an application has been
made to the Board for the fixing of rates as the Board may determine has been due to undue delay in the
hearing and determining of the application.

26 The Act does not itself contain a provision enabling the board to issue an interim order. By s. 49,
however, many of the provisions of the Public Utilities Board Act R.S.A. 1970, c. 302 are imported into the
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49. All the provisions of The Public Utilities Board Act relating to the jurisdiction of the Board, hearings,
service of notices or orders, regulations, rules and procedure, enforcement of orders, appeals, rights, priv-
ileges and immunities of the Board, and applicable in the case of a public utility under that Act, if not
provided for expressly in this Act, apply and have effect as if this Act formed a part of The Public Utilities
Board Act.

27 The power to make interim orders is contained in s. 52 of the Public Utilities Board Act. This section provides:

52(1) The Board may direct in any order that the order, or any portion or provision thereof, come into force
at a future fixed time, or upon the happening of any contingency, event or condition specified in the order,
or upon the performance, to the satisfaction of the Board or a person named by it for the purpose, of any
terms that the Board imposes upon any party interested, and the Board may direct that the whole or any por-
tion of the order have force for a limited time or until the happening of any specific event.

(2) The Board may, instead of making an order final in the first instance, make an interim order and reserve
further direction, either for an adjourned hearing of the matter or for further application.

28 There can, in my view, be no doubt that, apart from the powers given in s. 31 of the Gas Utilities Act and
s. 52 of the Public Utilities Board Act (with a further power in s. 54 for ex parte interim orders not applicable
here), all rates fixed by the board must be prospective. Each of the authorities cited above except Alta. Gas
Trunk Line Co. Ltd. v. Amoco Can. Petroleum Co. Ltd., supra, deals with final orders or with the power to pre-
date orders where there has been "undue delay". These authorities uniformly hold that a final order fixing rates
must be prospective but none of them deals with the problem raised here: whether a final order may affect the
past by varying rates specified in an interim order.

29 Ii Re Calgary and Home Oil Co. Ltd., supra, the board made a number of interim orders while the hear-
ing was in progress but in 1947 issued a final order which purported to reserve a right of review. The precise
rates approved were put into effect for the sale of gas to the city of Calgary. Due to the city's rapid growth,
however, the rates produced a higher than expected rate of return. When the board came to fix new rates in 1958
it was urged to fix rates lower than then required to take into account the amount by which the previous earnings
exceeded the rate of return. It was held that the board had no power to reserve a right of review in a final order;
its rate fixing power is prospective only and it cannot make rates retroactively. Similarly this court held in West-
ern Decalta Petroleum Ltd., supra, where a final order issued, that it was required to be prospective. The 1961
decision of Edmonton v. Northwestern Utilities Ltd., supra, dealt with the question whether there had been "un-
due delay" and the effect to be given that delay in a final order.

30 The 1978 decision of the Supreme Court of Canada in Northwestern Utilities Ltd. v. Edmonton, supra,
covers the same point. The company applied in 1974 for a rate increase. Before the final order was issued in that
application the company made another application in 1975. In the second application the board issued an interim
order increasing rates. It was held that the only losses suffered by the company which could be taken into con-
sideration were those arising after the date of the last application. At p. 690 ([1979] 1 S.C.R. 684) Estey J. said:

While the statute does not precisely so state, the general pattern of its directing and empowering provisions
is phrased in prospective terms. Apart from s. 31 there is nothing in the Act to indicate any power in the
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board to establish rates retrospectively in the sense of enabling the utility to recover a loss of any kind
which crystallized prior to the date of the application (vide Edmonton v. Northwestern Utilities Ltd.. [1 961
S.C.R. 392, 34 WW.R, 600,82 C.R.T.C., 28 DL.R. (2d) 125, per Locke J. at pp. 401,402).

The rate-fixing process was described before this Court by the Board as follows;

The PUB approves or fixes utility rates which are estimated to cover expenses plus yield the utility a
fair return or profit. This function is generally performed in two phases. In Phase I the PUB determines
the rate base, that is the amount of money which has been invested by the company in the property,
plant and equipment plus an allowance for necessary working capital all of which must be determined
as being necessary to provide the utility service. The revenue required to pay all reasonable operating
expenses plus provide a fair return to the utility on its rate base is also determined in Phase I. The total
of the operating expenses plus the return is called the revenue requirement. In Phase II rates are set,
which under normal temperature conditions are expected to produce the estimates of 'forecast revenue
requirement'. These rates will remain in effect until changed as the result of a further application or
complaint or the Board's initiative. Also in Phase II existing interim rates may be confirmed or reduced
and if reduced a reflnd is ordered. (The italics are Laycraft J.A.'s).

The statutory pattern is founded upon the concept of the establishment of rates in futuro for the recovery of
the total forecast revenue requirement of the utility as determined by the board. The establishment of the
rates is thus a matching process whereby forecast revenues under the proposed rates will match the total rev-
enue requirement of the utility. It is clear from many provisions of The Gas Utilities Act that the board must
act prospectively and may not award rates which will recover expenses incurred in the past and not re-
covered under rates established for past periods.

31 The board's rate making powers are prospective; nothing permits retrospective operation of rates prior to
the date of the application. In the last sentence of the quotation which Estey J. took from the board's description
of its rate-fixing process, it is recognized that an interim rate already charged and paid may be varied by a final
order. He does not dissent from that proposition but the point was not before the court in that case. In my view it
is not authority for either view. In the present case, no party seeks to charge rates before the date of the applica-
tion; indeed none of Coseka's gas was processed prior to that date. One purpose of the application was to require
Saratoga to process the gas.

32 The decision of this court in A/ta. Gas Trunk Line Co. Ltd. v. Amoco C'an. Petroleum Co. Ltd., supra,
turned for the most part on the specific terms of the statute involved, the Alberta Gas Trunk Line Company Act,
1954 (Alta.) c. 37. While casting no doubt on the general proposition that the board may not make retroactive
orders, Clement J.A., for the majority of the court, held that nothing in that Act prevented the 12-month period
for which rates were to be fixed from being applied either retrospectively or prospectively. Clement J.A. referred
to the interim order and its effect but did so in the context of the 12-month period specially provided by the ap-
plicable statute. Prowse l.A., concurring in the result, held that s. 52 of the Public Utilities Board Act applied.
He therefore had to consider whether an interim order made under s. 52 is subject to adjustment by the final or-
der. He concluded that it is. He said (p. 46):

it is open to the board in its final order to fix rates that apply to the period covered by both orders and to
direct the necessary adjustment to give effect thereto.

33 I respectfully agree with that statement. It is not necessary to consider in this case the validity of his
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characterization of the variation of an interim order as "an administrative matter". I would leave that point for
the case in which it arises. In my view, s. 52(2), empowering the board to "make an interim order and reserve

further direction, either for an adjourned hearing of the matter or for further application" (the italics are mine),
contemplates the very situation which arose in this case. It was virtually impossible to fix just and reasonable
rates for the processing of Coseka's gas and even an approximation of them would have been speculative. So, in-
stead of making a final order, the board made an interim order and reserved the matter for a "further direction"
which it has now made.

34 In my view, to say that an interim order may not be replaced by a final order is to attribute virtually no
additional powers to the board from s. 52 beyond those already contained in either the Gas Utilities Act or the
Public Utilities Board Act to make final orders. The board is, by other provisions of the statute, empowered by
order to fix rates either on application or on its own motion. An interim order would be the same, and have the
same effect, as a final order unless the "further direction" which the statute contemplates includes the power to
change the interim order. On that construction of the section the 'interim" order would be a "final" order in all
but name. The board would need no further legislative authority to issue a further "final" order since it may fix
rates under s. 27 on its own motion without a further application. The provision for an interim order was inten-
ded to permit rates to be fixed subject to correction to be made when the hearing is subsequently completed.

35 It was urged during argument that s. 52(2) was merely intended to enable the board to achieve "rough
justice" during the period of its operation until a final order is issued. However, the board is required to fix "just
and reasonable rates" not "roughly just and reasonable rates". The words "reserve further direction", in my view,
contemplate changes as soon as the board is able to determine those just and reasonable rates.

36 It was also urged on behalf of Coseko that great injustice will result if interim rates once paid may sub-
sequently be varied. There is no doubt that the board must take careful account of this factor in its determination
of what is just and reasonable and the problem becomes the more serious the longer is the delay. Some pur-
chasers of the utility service for whom it is a cost of doing business may be unable to incorporate a changed rate
in the price of the goods or services they themselves sell. Other purchasers who made economic decisions on the
premise that the utility service had a given cost, may find those decisions invalidated. Nevertheless, all con-
sumers of a utility service must be aware that the rates in an interim order are subject to change and determine
their course of action upon the basis of that knowledge. The time involved will usually be relatively short and
the board will do its best to minimize the impact of the change. In this case, through no fault of the board, a very
long time elapsed before the interim order could be finalized. When the parties to a hearing realize that the rates
set in an interim order are subject to variation, they will perceive that there is no advantage to be gained by delay.

37 I am constrained to observe that protestations by Coseka of injustice arising from long delay have a hol-
low ring in this case. Coseka refused to come before the board or to assist it on Husky's appeal from the
A.P.M.C. decision when the board sought to determine the position of Saratoga's costs attributed to Savanna
Creek gas. It sought by legal action to prevent the board from acting on the first order in council to finalize the
interim order. It gave every appearance of being reluctant to find itself before the board. An officer of the com-
pany was frank to explain the reason for this attitude in answer to questions from a board member who pointed
out that Coseka had refused to assist the board and had withdrawn from the hearings. The following then ap-
pears in the transcript of the hearing:
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Q. "I see, and thats what concerns me. I'm sure you're a very astute businessman, Mr. Kutney, and since you
were being so badly treated, you knew this board may be of some assistance, you knew you were a party to
these proceedings, yet you didn't wish to give it. What happened to your practical considerations then?"

A. "I guess there was some more that entered into that judgment, possibly the business consideration, the
longer we stayed away from this board, maybe the longer the favourable rate would stay in effect." (The it-
alics are mine.)

38 In my view the board was empowered by the provisions of s. 52 of the Public Utilities Board Act to re-
place the rates in the interim order with different rates with effect from any time back to the date of the interim
order.

39 Having rejected Coseka's contention that the order cannot affect rates charged prior to the date it was is-
sued, I turn now to a consideration of the appropriate effective date. That determination is, of course, a function
of the board under the terms of the statute. This court may interfere only if the determination was made upon
wrong principles. In Trans Mountain Pipe Line Co. Ltd. v. Nat. Energy Bd., {1979j 2 F.C. 118, Pratte J., speak-
ing for the Federal Court of Appeal, said at p. 121:

What makes difficulty is the method to be used by the Board and the factors to be considered by it in assess-
ing the justness and reasonableness of tolls. The statute is silent on these questions. In my view, they must
be left to the discretion of the Board which possesses in that field an expertise that judges do not normally
have. If, as it has clearly done in this case, the Board addresses its mind to the right question, namely, the
justness and reasonableness of the tolls, and does not base its decision on clearly irrelevant considerations, it
does not commit an error of law merely because it assesses the justness and reasonableness of the tolls in a
manner different from that which the Court would have adopted.

40 In my view this language is equally applicable to a review of the decisions of the Public Utilities Board
by this court. I must therefore consider whether the board reached its conclusion acting on wrong principles.

41 Having observed that the rates charged Coseka ceased to be just and reasonable "at or shortly after" their
imposition, the board characterized as "logical" the Petrogas submission that the effective date should be at the
commencement of the interim order. It then declined to reach that conclusion on the ground that if Coseka made
the payment, Saratoga would have an unearned windfall and on the further ground that the board has no author-
ity to order payment "to Petrogas or Husky or through Saratoga".

42 At this stage in a complex unfolding story it is desirable to analyze the result of the various hearings, and
the course open under the statutes to the board and to the parties. With the board's order effective 1St September
1977 Saratoga, the utility being regulated, has received its full cost of service, In the period prior to 1st Septem-
ber 1977 a large portion of this money came indirectly from Petrogas. Coseka paid less than the proper amount
since the rates charged to it were not just and reasonable. Nothing before this court establishes whether the sums
charged Husky before 1st September 1977 were proper or not. It must also be realized that sums paid by Petro-
gas are the result of orders, not by the P.U.B., but by the A.P.M.C. made at a time when no appeal procedures
had been established. The board has no jurisdiction at all to overrule those orders.

43 The further complication is that there is no proceeding before the board in which it can fix by order bind-
ing on Husky, the just and reasonable rates for Husky for the period prior to 1st September 1977. There is no in-
terim order in existence affecting Husky to which a final order can relate. Any application made now by one of
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the parties or any proceeding commenced by the board on its own motion will produce rates applicable only to
the period after the date of the application or proceeding. The board could not correct past deficiencies or over-
payments by means of rate adjustments: Re Calgary and Home Oil Company Ltd., supra.

44 In my view, what the board has done is to decline its jurisdiction to fix just and reasonable rates for
Coseka for the period from 2nd May 1975 until 1st September 1977. It has done so not because the utility would
not receive its proper cost of service from those rates, but because from another source completely outside the
board's jurisdiction the utility has received other moneys. That, in my view, is not a proper ground on which the
board may decline to exercise its jurisdiction. Either voluntarily or after legal action the utility may repay that
money. That is not before the board or before this court. The board must, in any event, accept its jurisdiction to
consider and to rule on the just and reasonable rates which each customer of the utility which it regulates must
pay for the service received. I would quash the portion of the board order dealing with its effective date and
refer the matter back to the board for determination in accordance with these reasons. Costs may be spoken to.

Order quashed in part.

END OF DOCUMENT
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Subject: Public

Public law --- Public utilities - Regulatory boards - Miscellaneous

AS Ltd., division of A Ltd., gas and pipeline company, filed letter application with Alberta Energy and Utilities
Board for approval of sale of AS Ltd. properties Board found that no-harm test was satisfied - Board then
determined allocation of net sale proceeds - Board determined that from gross proceeds of $6,550,000, A Ltd.
should receive $465,000 to cover cost of disposition and provision for environmental remediation, shareholders
should receive $2,014,690, and customers should receive $4,070,310 - A Ltd. appealed board decision on basis
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that board did not have jurisdiction to allocate proceeds to customers - Appeal was allowed and matter was re-
ferred back to board - Court of Appeal found that board did not have jurisdiction to allocate proceeds of sale to
ratepayers - City, representing rights of customers, appealed, contending that board had jurisdiction to allocate
portion of net gain on sale of utility asset to rate-paying customers - A Ltd. cross-appealed, questioning boards
jurisdiction to allocate any of A Ltd's proceeds from sale to customers - Appeal dismissed; cross-appeal al-
lowed - Appropriate remedy was to set aside boards decision and refer matter back to board to approve sale of
property belonging to A Ltd., recognizing that proceeds of sale belonged to A Ltd. - Issue of jurisdiction of
board attracted standard of correctness - Court of Appeal made no error of fact or law when it concluded that
board acted beyond its jurisdiction by misapprehending its statutory and common law authority - Court of Ap-
peal erred when it did not go on to conclude that board had no jurisdiction to allocate any portion of proceeds of
sale of property to ratepayers - Legislation was silent as to board's power to deal with sale proceeds - Board's
discretion was to be exercised within confines of statutory regime and principles generally applicable to regulat-
ory matters - Customers did not have property interest in utility - Board misdirected itself by confusing in-
terest of customers in obtaining safe and efficient utility service with interest in underlying assets owned by util-
ity - None of three statutes, Gas Utilities Act, Alberta Energy and Utilities Board Act, and Public Utilities
Board Act, provided board with power to allocate proceeds of sale and therefore affect property interests of pub-
lic utility.

Droit public --- Utilités publiques - Organismes de réglementation - Divers

AS ltée, une filiale de A ltée, une compagnie de gazoducs, a fait une demande par lettre au Alberta Energy and
Utilities Board (Ia Commission) afin d'être autorisée a vendre des biens qu'elle détenait - Commission a conclu
a << l'absence de prejudice >> - Commission a ensuite déterminé a qui serait attribué le produit net de Ia vente -
Commission a réparti le produit brut de la vente de 6 550 000 $ comme suit: 465 000 $ a A ltée pour les frais
d'aliénation et de dépollution, 2 014 690 $ aux actionnaires et 4 070 310 $ aux clients - A ltée est allée en appel
de la decision de la Commission, invoquant que celle-ci n'avait pas competence pour attribuer une partie du
produit aux clients - Pourvoi a éte accueilli et l'affaire a été renvoyée devant la Commission - Cour d'appel a
conclu que Ia Commission n'avait pas competence pour attribuer le produit de Ia vente aux clients -
Représentant les droits des clients, la Ville a interjete appel, alléguant que Ia Commission avait competence pour
attribuer aux clients payeurs une partie du produit net de la vente des biens d'une entreprise de services publics
- A Dee a formé un pourvoi incident, mettant en doute Ia competence de Ia Commission pour attribuer quelque
partie du produit de Ia vente aux clients - Pourvoi rejeté; pourvoi incident accueilli - Reparation appropriée
etait d'annuler la decision de la Commission et de renvoyer l'affaire devant celle-ci afin qu'elle approuve Ia vente
des biens appartenant a A ltée et qu'elle reconnaisse que le produit de Ia vente appartient a A ltée - Norme de Ia
decision correcte était la norme applicable pour Ia question de Ia competence - Cour d'appel n'a pas commis
une erreur de fait ou de droit en concluant que Ia Commission avait excédé sa competence en interprétant mal
ses pouvoirs conférés par Ia loi et Ia common law - Cour d'appel a commis une erreur en omettant de conclure
que Ia Commission n'avait pas competence pour attribuer quelque partie du produit de Ia vente des biens aux cli-
ents - Loi etait silencieuse en ce qui concernait le pouvoir de Ia Commission d'aborder Ia question du produit
de Ia vente - Commission devait exercer son pouvoir discrétioimaire a l'intérieur des limites du régime
législatif et des principes généralement applicables en matière réglementaire - Clients ne détenaient aucun
droit sur les biens du service public - Commission s'est méprise en confondant le droit des clients a un service
sCr et efficace avec le droit sur les biens affectés a Ia prestation de ce service et dont I'entreprise de services pub-
lics est le propriétaire - Aucune des trois lois, soit Ia Gas Utilities Act, Ia Alberta Energy and Utilities Board
Act et la Public Utilities Board Act ne conférait a Ia Commission le pouvoir d'attribuer Ic produit de Ia vente et.
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donc, d'affecter les droits dans des biens détenus par le service public.

AS Ltd., a division of A Ltd., a gas and pipeline company, filed a letter application with the Alberta Energy and
Utilities Board for approval of the sale of its properties located in Calgary. A Ltd. requested that the board ap-
prove the sale transaction and the disposition of the sale proceeds to retire the remaining book value of the sold
assets, to recover disposition costs, and to recognize the balance of the profits resulting from the sale should be
paid to shareholders. Considering the application to approve the sale, the board employed a no-harm" test, as-
sessing the potential impact on both rates and the level of service to customers and the prudence of the transac-
tion, and found that the test was satisfied. The board then determined the allocation of net sale proceeds. The
board found that it should apply the formula whereby the windfall realized when the proceeds of sale exceed the
original cost could be shared between customers and shareholders. The board found that it would consider the
gain on the transaction as a whole, not distinguishing between the proceeds allocated to land separately from the
proceeds allocated to buildings. The board determined that from the gross proceeds of $6,550,000, A Ltd. should
receive $465,000 to cover the cost of disposition and the provision for environmental remediation, the share-
holders should receive $2,014,690, and the customers should receive $4,070,310.

A Ltd. appealed, arguing that the board did not have any jurisdiction to allocate the proceeds of sale and that the
proceeds should have been allocated entirely to the shareholders. The appeal was allowed, the decision of the
board was set aside and the matter was referred back to the board. The board was directed to allocate the entire
amount of allocation of proceeds categorized as "Remainder to be Shared" to A Ltd.. The Court of Appeal found
that the board did not have the jurisdiction to allocate the proceeds of the sale to ratepayers. The city, represent-
ing the customers' interests, appealed, contending that the board had jurisdiction to allocate a portion of the net
gain on the sale of a utility asset to the rate-paying customers, even where no harm to the public was found at
the time the board approved the sale. A Ltd. cross-appealed, contending that the board had no jurisdiction to
make an allocation to rate-paying customers, equivalent to the accumulated depreciation calculated for prior
years, and questioning the board's jurisdiction to allocate any of A Ltd.'s proceeds from the sale to customers.

Held: The appeal was dismissed and the cross-appeal was allowed.

Per Bastarache J. (LeBel, Deschamps and Charron JJ. concurring): The board's decision should be set aside and
the matter referred back to the board to approve the sale of the property belonging to A Ltd., recognizing that the
proceeds of the sale belong to A Ltd..

The issue of jurisdiction of the board attracted a standard of correctness. No deference was to be shown for the
board's decision with regard to its jurisdiction on the allocation of the net gain on sale of assets.

The Court of Appeal made no error of fact or law when it concluded that the board acted beyond its jurisdiction
by misapprehending its statutory and common law authority. However, the Court of Appeal erred when it did
not go on to conclude that the board had no jurisdiction to allocate any portion of the proceeds of sale of the
property to ratepayers.

Considering the grammatical and ordinary sense of the relevant provisions of the Gas Utilities Act ("GUA"), the
Alberta Energy and Utilities Board Act ("AEUBA") and the Public Utilities Board Act ("PUBA"), the legislation
was silent as to the board's power to deal with sale proceeds. The broader context had to be considered. A grant
of authority to exercise a discretion as found in s. 15(3) of AEUBA and s. 37 of PUBA did not confer unlimited
discretion in the board. The board's discretion was to be exercised within the confines of the statutory regime
and principles generally applicable to regulatory matters.
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The customers did not have a property interest in the utility. Customers have made no investment. Shareholders
have made an investment and assume all the risks as the residual claimants to the utility's profit. The board mis-
directed itself by confusing the interest of the customers in obtaining safe and efficient utility service with an in-
terest in the underlying assets owned by the utility. The board was not in a position to proceed with an implicit
refund by allocating to ratepayers the profits from the asset sale because it considered ratepayers had paid ex-
cessive rates for services in the past. There was no such power granted by the various statutes, and it could not
even be said that there was over-compensation. The power to allocate the proceeds from the sale of the utility's
assets was not necessarily incidental to the express powers conferred on the board by the AEUBA, the GUA and
the PUBA. Section 15(3) of the AEUBA had to be construed in accordance with the purpose of s. 26(2) of the
GUA. Allowing the board to confiscate the net gain of the sale under the pretence of protecting rate-paying cus-
tomers and acting in the public interest would be a serious misconception of the powers of the board to approve
a sale. To do so would completely disregard the economic rationale of rate setting. None of the three statutes
provided the board with the power to allocate the proceeds of a sale and therefore affect the property interests of
the public utility.

Had it not been concluded that the board lacked jurisdiction, the disposition would have been the same. The
board did not meet a reasonable standard when it exercised its power. The board wrongly assumed that the rate-
payers had acquired a proprietary interest in the utility's assets because the assets were a factor in the rate-setting
process. The board explicitly concluded that no harm would ensue to customers from the sale of the asset. There
was no legitimate customer interest which could or needed to be protected by denying approval of the sale, or by
making approval conditional on a particular allocation of the proceeds.

Per Binnie J. (dissenting) (McLachlin C.J.C. and Fish J. concurring): The appeal should be allowed, the board's
decision restored, and the cross-appeal dismissed. The board has authority under s. 15(3) of the AEUBA to im-
pose on the sale any additional conditions the board considers necessary in the public interest. Whether or not
the conditions of approval imposed by the board were necessary in the public interest was for the board to de-
cide. The board was in a better position to assess the necessity in this field for the protection of their public in-
terest than either the Court of Appeal or the Supreme Court of Canada.

The standard of review on matters of jurisdiction was correctness. The board's exercise of its discretion called
for greater judicial deference. The identification of a subjective discretion in the decision-maker ("the board
considers necessary"), the expertise of that decision-maker and the nature of the decision to be made ("in the
public interest") called for the patent unreasonableness standard. Regardless of whether the proper standard was
patent unreasonableness or reasonableness, the board's response was well within the range of established regu-
latory opinions.

Neither the legislation nor the regulatory practice in the province and elsewhere dictated the answer to the prob-
lems confronting the board. It would have been open to the board to allow A Ltd.'s application for the entire
profit. However, the solution adopted by the board was within its statutory authority and did not call for judicial
intervention. It was for the board to decide what conditions in the circumstances of this case were necessary in
the public interest, and the board's solution was well within the range of reasonable options. A Ltd. 's argument
that the board's distribution was confiscatory overlooked the obvious difference between investment in an unreg-
ulated business and investment in a regulated utility where the regulator sets the return on investment, not the
marketplace. The board was addressing a prospective receipt and allocated two thirds of it to a prospective, and
not retroactive, rate-making exercise. This was consistent with regulatory practice.
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In exercise of its authority under s. 15(3) of the AEUBA. and having regard to its general supervision over all
gas utilities and owners of them pursuant to s. 22(1) of the GUA, the board made an allocation of net gain for
the public policy reasons it articulated in its decision. The allocation of the gain on an asset A Ltd. sought to
withdraw from the rate base was a decision the board was mandated to make.

AS ltée, une fihiale de A ltCe, une compagnie de gazoducs, a fait, par lettre, une demande a Ia Alberta Energy
and Utilities Board (Ia Commission) afin dêtre autorisée a vendre des biens situés a Calgary. A Itée a demandé a
Ia Commission dautoriser lopération et laffectation du produit de Ia vente au paiement du solde de Ia valeur
comptable et au recouvrement des frais d'aliénation, puis de permettre le versement du gain net aux actionnaires.
Dans le cadre de son examen de Ia demande dautorisation de Ia vente, Ia Commission a utilisé le critère de

labsence de prejudice >> et soupese les repercussions possibles sur les tarifs et la qualité des services offerts
aux clients, ainsi que lopportunite de lopération; elle a conclu a << labsence de prejudice >>. La Commission a
ensuite décidé de 1attribution du produit net de Ia vente. Elle a conclu quil fallait appliquer Ia formule selon
laquelle le profit inattendu réalisé Iorsque le produit de Ia vente excède le coüt initial pouvait être reparti entre
les clients et les actioimaires. Elle a conclu quil fallait tenir compte de Ia totalité du gain issu de lopération sans
dissocier Ia partie attribuable au terrain et celle correspondant aux bãtiments. Elle a réparti le produit brut de Ia
vente de 6 550 000 $ comme suit: 465 000 $ a A Itée pour les frais daliénation et de dépollution, 2 014 690 $
aux actionnaires et 4070310$ aux clients.

A ltée est allée en appel, soutenant que Ia Commission navait pas competence pour decider de lattribution du
produit de Ia vente et que celui-ci aurait dü être attribué en totalité aux actionnaires. Le pourvoi a été accueilli, Ia
decision de Ia Commission a été annulée et laffaire a été renvoyée devant Ia Commission. Ii a été ordonné a Ia
Commission dattribuer a A ltée Ia totalité du produit qualifle de < [Traduction] résidu a partager >>. La Cour
dappel a conclu que Ia Commission navait pas competence pour attribuer le produit de Ia vente aux clients.
Représentant les intérêts des clients, Ia Yule a interjeté appel, alléguant que Ia Commission avait competence
pour attribuer aux clients une partie du produit net de Ia vente dun bien appartenant a un service public, et ce,
même si Ia Commission a conclu a labsence de prejudice pour Ic public au moment oü elle a autorisé la vente. A
Itée a formé un pourvoi incident, soutenant que Ia Commission navait pas competence pour attribuer une partie
du produit aux clients equivalente a Ia dépréciation accumulée calculée pour les années antérieures, et mettant en
doute la competence de Ia Commission dattribuer une quelconque partie du produit de Ia vente aux clients.

Arrêt: Le pourvoi a été rejete et le pourvoi incident a été accueilli.

Bastarache, J. (LeBel, Deschamps et Charron, JJ., souscrivant a son opinion): La decision de Ia Commission
devait être annulee et laffaire devait être renvoyée a celle-ci afin queue autorise la vente des biens appartenant
a A Itée et quelle reconnaisse que Ic produit de Ia vente appartient a A Itée.

La norme de Ia decision correcte était la norme applicable a Ia question de Ia competence de Ia Commission. II
ny avait pas lieu de faire preuve de retenue a légard de Ia decision de Ia Commission quant a Ia competence de
celle-ci pour attribuer le produit net de Ia vente des biens.

La Cour dappel na pas commis derreur de fait ou de droit en concluant que Ia Commission a excédé sa
competence en interprétant mal ses pouvoirs conférés par Ia Ioi et Ia common law. Elle a cependant commis une
erreur en omettant de conclure que la Commission navait pas competence pour attribuer aux clients quelque
partie que cc soit du produit de Ia vente des biens.

II ressortait de lexamen du sens grammatical et ordinaire des dispositions pertinentes de Ia Gas Utilities Act

Copr. (c) West 2008 No Claim to Orig. Govt. Works

httn//crndi wet1 w nm/nrint/nrintctreim ')vcn1 it,&nrftMTMT PAy ifmMnttAym (I1/)fl ifl



Page 7 of 58

Page 6
2006 CarswellAlta 139, 2006 SCC 4, J.E. 2(X)6-358, 344 NR. 293, [20061 A.W.L.D. 775, 54 Alta. L.R. (4th) 1,
[20()6 5 W.WR. 1, 263 D.L.R. (4th) 193, 39 Admin. L.R. (4th) 159, 380 AR. 1, 363 W.A.C. 1, [2006] 1 S.C.R.
140

(GUA). de Ia Alberta Energy and Utilities Board Act (AEUBA) et de Ia Public Utilities Board Act (PUBA) que
ces lois étaient silencieuses quant aux pouvoirs de Ia Commission daborder Ia question du produit de Ia vente de
biens. II fallait examiner Ic contexte plus général. Le pouvoir discrétionnaire octroyé par les art. 15(3) AEUBA
et 37 PUBA nétait pas illimité. La Commission devait exercer son pouvoir discrétionnaire a lintérieur des lim-
ites du régime législatif et des principes génCralement applicables aux affaires réglementaires.

Les clients n'avaient aucun droit de propriété sur Ic service public. us navaient fait aucun investissement. Ce
sont les actionnaires qui investissent des fonds et ce sont eux qui assument les risques, car ils ont droit au
reliquat du profit du service public. La Commission sest méprise en confondant le droit des clients a un service
sür et efficace avec le droit sur les biens affectés a Ia prestation de ce service et dont lentreprise de services pub-
lics est le propriétaire. Elle ne pouvait effectuer un remboursement tacite en attribuant aux clients le profit tire
de Ia vente des biens au motif que les tarifs avaient été excessifs dans Ic passé. Les différentes lois ne
conféraient pas un tel pouvoir, et on ne pouvait même pas dire quil y avait eu paiement excessif. Le pouvoir
dattribuer le produit de Ia vente des biens du service public nétait pas nécessairement accessoire aux pouvoirs
expressément conférés a Ia Commission par Ia AEUBA, Ia GUA et Ia PIJBA. Ii fallait interpreter Fart. 15(3)
AEUBA en conformitC avec lobjet de Fart. 26(2). Permettre a la Commission de confisquer Ic gain net tire de Ia
vente sous prétexte de protCger les clients et dagir dans lintérêt public serait se méprendre grandement sur Ic
pouvoir de celle-ci d'autoriser ou non une vente. Cela ferait totalement abstraction des fondements Cconomiques
de Ia tarification. Aucune des trois lois naccordait a la Commission le pouvoir d'attribuer le produit de Ia vente
et, donc, dempiéter sur le droit de propriété de lentreprise de services publics.

Même sil avait été conclu que Ia Commission navait pas competence, le résultat aurait été le même. La Com-
mission na pas exercC son pouvoir de facon raisonnable. Elle a présumé a tort que les clients avaient acquis un
droit de propriété sur les biens de lentreprise de services publics parce que les biens constituaient Fun des fac-
teurs pris en compte dans Ic cadre du processus de tarification. Elle a explicitement conclu que Ia vente des bi-
ens ne causerait aucun prejudice aux clients. Les clients navaient aucun intérêt légitime qui devrait être protégé
ou avait besoin de Iêtre en refusant dautoriser Ia vente ou en accordant une autorisation conditionnelle a une at-
tribution particulière du produit.

Binnje, J. (dissident) (McLachlin, J.C.C., et Fish, J., souscrivant a son opinion): Le pourvoi devrait être ac-
cueilli, Ia decision de Ia Commission rétablie et le pourvoi incident rejeté. La Commission avait le pouvoir, en
vertu de Fart. 15(3) ARUBA, dassortir Ia vente de toutes les conditions qu'elle peut juger nécessaires dans
lintérêt du public. Cétait a Ia Commission quil revenait de decider si les conditions dautorisation queue avait
imposées étaient nécessaires dans lintérét du public. La Commission était mieux placée dans cc domaine que ne
létait Ia Cour dappel ou la Cour supreme du Canada pour apprécier Ia nécessité de protéger Fintérêt du public.

La norme de contrôle applicable pour les questions de competence était celle de Ia decision correcte. Lexercice
de son pouvoir discrétionnaire par Ia Commission commandait de faire preuve dune plus grande retenue.
Lélément subjectif de cc pouvoir (<< quelle juge nécessaires >>), lexpertise du décideur et Ia nature de Ia decision
( dans lintérêt public >>) appellent lapplication de la norme de Ia decision manifestement déraisoimable. Peu
importe que Ia norme de contrôle soit celle de Ia decision manifestement déraisonnable ou celle de Ia decision
raisonnable, il demeurait que Ia decision de Ia Commission se situait dans les limites des opinions exprimées par
les organismes de réglementation.

Ni les lois ni les pratiques réglementaires en cours dans Ia province ou ailleurs ne donnaient de réponse aux
problèmes devant Ia Commission. I! aurait été loisible a celle-ci daccorder Ia demande de A Itée a légard du
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produit en entier. Cependant, Ia solution adoptée par Ia Commission se situait a lintérieur de ses pouvoirs
conférés par Ia loi et ne nécessitait aucune intervention des tribunaux. C'était a Ia Commission quit revenait de
decider, en fonction des circonstances de lespéce, queues conditions devaient être imposées dans l'intérêt du
public; la solution trouvée par Ia Commission se situait a l'intérieur des choix raisonnables. Largument de A ltée
selon lequel I'attribution déterminée par Ia Commission avait un effet confiscatoire ne tenait pas compte de Ia
difference manifeste entre un investissement dans une entreprise non reglementée et un investissement dans un
service public reglementé, le taux de rendement étant, dans cc dernier cas, fixé par un organisme de
reglementation, et non par le marché. La Commission était appelée a se prononcer sur une rentrée projetee et
die a décidé que les deux tiers devraient être pris en compte dans Ia tarification ultérieure, et non antérieure, cc
qui était conforme a Ia pratique reglementaire.

Dans l'exercice de cc pouvoir conféré par tart. 15(3) AEUBA et vu Ia surveillance générale des services de gaz
et de leurs propriétaires qui iui incombait conformCment a tart. 22(1) GUA, Ia Commission a attribué Ic gain
comme cite la fait pour les considerations d'intérêt public énoncées dans sa decision. La Commission était
autorisée a repartir le gain tire de Ia vente dun bien quA ltée souhaitait soustraire a Ia base tarifaire.

Cases considered by Bastarache J.:

ATCO Electric Ltd., Re (December 4, 2003), Doc. 2002-098 (Alta. E.U.B.) - referred to

Atco Ltd. v. Calgary Power Ltd. (1982), [1982] 2 S,C.R. 557, (sub nom. Canadian Utilities Ltd. v. Atco
Ltd.) 20 B.L.R. 227, (sub nom. Canadian Utilities Ltd. v. Atco Ltd.) 41 A.R. 1. (sub nom. c'anadian Utilities
Ltd. v. Atco Ltd.) 140 D.L.R. (3d) 193, (sub nom. canadian Utilities Ltd. v. Atco Ltd.) [1983] 1 W.W.R.
385. (sub nom. Canadian Utilities Ltd. i Atco Ltd.) 23 Alta. L.R. (2d) 1, (sub nom. canadian Utilities Ltd.
v. Atco Ltd.) 45 N.R. 1, 1982 CarswellAlta 205, 1982 CarswellAlta 557 (S.C.C.) -considered

Barrie Public Utilities v. Canadian Cable Television Assn. (2003), 2003 SCC 28, 2003 CarswellNat 1226.
2003 CarsweIlNat 1268, [2003] 1 S,C.R. 476, 304 N.R. 1, 225 D.L.R. (4th) 206, 49 Admin. L.R. (3d) 161
(S.C.C.) - considered

Bell Canada v. Canada (Canadian Radio-Television & Telecommunications Commission) (1989), 38 Ad-
mm. L.R. 1, [1989] 1 S.C.R. 1722, 60 D.L.R. (4th) 682, 97 N.R. 15, 1989 CarswellNat 586. 1989
CarswellNat 697 (S.C.C.) considered

Bell Express Vu Ltd. Partnership v. Rex (2002), 2002 SCC 42, 2002 CarswelIBC 851, 2002 CarswellBC 852,
100 B.C,L.R. (3d) 1, [20021 5 W.W.R. 1. 212 D.L.R. (4th) 1, 287 N.R. 248, 18 C.P.R. (4th) 289, 166
B.C.A.C. 1, 271 W.A.C. 1, 93 C.R.R. (2d) 189, [2002] 2 S.C.R. 559 (S.C.C.) considered

Bristol-Myers Squibb Co. v. Canada (Attorney General) (2005), 253 D.L.R. (4th) 1. 2005 SCC 26, 2005
CarsweliNat 1261, 2005 CarswellNat 1262. 39 C.P.R. (4th) 449, 334 N.R. 55, [2005] 1 S.C.R. 533 (S.C.C.)

considered

Canadian Broadcasting League v. Canada (Canadian Radio-Television & Telecommunications Commis-
sion) (1982), 138 D.L.R. (3d) 512,43 N.R. 77. 119831 1 F.C. 182.67 C.P.R. (2d) 49. 1982 CarswellNat 71F,
1982 CarswellNat 71 (Fed. CA.) - referred to

Canadian Broadcasting League v. Canada (Canadian Radio-Television & Telecommunications Commis-
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[2006] 5 W.W.R. 1, 263 DIR. (4th) 193, 39 Admin. L.R. (4th) 159, 380 A.R. 1, 363 W.A.C. 1, [2006] 1 S.C.R.
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sion) (1985). [1985] 1 S.C.R. 174, 57 N.R. 76. 1985 CarswellNat 671, 1985 CarswellNat 671F (S.C.C.) -
referred to

Canadian Pacific Air Lines Ltd. v. C.A.L.P.A. (1993), 93 C.L.L.C. 14.062, 17 Admin. L.R, (2d) 141, 160
N.R. 321. [1993] 3 S.C.R. 724, 108 DIR. (4th) 1, 1993 CarswellNat 816, 1993 CarswellNat 1385 (S.C.C.)
- considered

C/iieu v. 'anada (Minister of Citizenship & Immigration) (2002), 2(X)2 SCC 3. 2002 CarswellNat 5. 2002
CarswellNat 6. 18 1mm. L.R. (3d) 93, 208 D.L.R. (4th) 107, 280 N.R. 268, 37 Admin. L.R. (3d) 252. [2002]
1 S.C.R. 84 (S.C.C.) referred to

Coalition of Citizens Impacted by the Caroline Shell Plant v. Alberta (Energy & Utilities Board) (1996). 41
Alta. L.R. (3d) 374, [1996] 9 W.W.R. 637, 187 A.R. 205, 127 W,A.C. 205, 1996 CarswellAlta 689 (Alta.
C.A.) - referred to

Consumers' Gas Co. v. Ontario (Energy Board) (20()1), 2001 CarswellOnt 4503 (Ont. Div. Ct.) - referred to

Contino v. Leonelli-Contino (2005), 2005 CarswellOnt 6281, 2005 CarswellOnt 6282, 2005 SCC 63, 19
R.F.L. (6th) 272 (S.C.C.) - referred to

Coseka Resources Ltd. v. Saratoga Processing Co. (1980), 16 AIta. L.R. (2d) 60, 126 D.L.R. (3d) 705, 31
AR. 541, 1980 CarswellAlta 136 (Alta. C.A.)-considered

Coseka Resources Ltd. v. Saratoga Processing Co. (1981), [1981] 2 S.C.R. vii, 40 N.R. 172. 34 A.R. 360
(note) (S.C.C.) - referred to

Dome Petroleum Ltd. v. Alberta (Public Utilities Board) (1976), 2 A.R. 453, 13 N.R. 301 (Alta. C.A.) -
considered

Dome Petroleum Ltd. v. Alberta (Public Utilities Board) (1977), [1977] 2 S.C.R. 822. 2 A.R. 451, 13 N.R.
299, 1977 CarswellAlta 282, 1977 CarswellAlta 282F (S.C.C.) - referred to

Dow Chemical Canada Inc. v. Union Gas Ltd. (1982), 141 D.L.R. (3d) 641. 1982 CarswellOnt 753 (Ont.
Div. Ct.) - considered

Dow Chemical Canada Inc. v. Union Gas Ltd. (1983), 42 OR. (2d) 731, 3 Admin. L.R. 314, 150 D.L,R.
(3d) 267, 1983 CarswellOnt 785 (Ont. C.A.) - referred to

Duquesne Light Co. v. Barasch (1989), 488 U.S. 299, 98 P.U.R. 4th 253, 109 S.Ct. 609, 102 L.Ed.2d 646.
57 U,S.L.W. 4083 (U.S. S.C.) - referred to

Edmonton (City) v. Northwestern Utilities Ltd. (1929), 11929] S.C.R. 186. [1929] 2 D.L.R. 4. 1929 Carswel-
lAlta 114 (S.C.C.) - considered

Hongkong Bank of Canada v. Wheeler Holdings Ltd. (1993), 6 Alta. L.R. (3d) 337. 135 A.R. 83, 33 W.A.C.
83, 100 D.L.R. (4th) 40. 29 R.P.R. (2d) 1, [1993] 1 S.C.R. 167, 148 N.R. 1. 1993 CarswellAlta 250, 1993
CarswellAlta 559 (S.C.C.) - referred to
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interprovincial Pipe Line Ltd. v. Canada (National Energy Board) (1977), [1978] 1 F.C. 601, 78 D.L.R.
(3d) 40!, 17 N.R. 56, 1977 CarswellNat 125, 1977 CarsweilNat 12SF (Fed. C.A.) - referred to

L. (H.) v. Canada (Attorney General) (2005), 251 D.L.R. (4th) 604, 333 N.R. I, [20051 8 W.W.R. 1. 262
Sask. R. 1, 347 W.A.C. 1, 2005 SCC 25, 2005 CarswellSask 268. 2005 CarswellSask 273. 24 Admin. L.R.
(4th) I. 8 C.P.C. (6th) 199, [2005] 1 S,C.R. 401 (S,C.C.)- referred to

Lejriao c. Val-Bélair (Ville) (1991), 7 M.P,L.R. (2d) 1. (sub nom. Leiriao v. Val-Bélair (Town)) [199! 3
S.C.R. 349, (sub nom. Leiriao v. Val-Bélair (Town)) 46 L.C.R. 161, 1991 CarswellQue 48, 129 N.R. 188,
1991 CarswellQue 107 (S.C.C.) - referred to

Marc/ic v. Halifa. Insurance Co. (2005). 1 S.C.R. 47, [2005] R.R.A. 1, 2005 SCC 6, 2005 CarswellNS 77,
2005 CarswelINS 78, 18 C.C.L.I. (4th) 1, 248 D.L.R. (4th) 577, [20051 I.L.R. 4383, 330 N.R. 115, 230
N.S.R. (2d) 333, 729 A.P.R. 333 (S.C.C.) - considered

Market St. Ry. Co. v. Railroad Commission California (1945), 324 U.S. 548, 65 S.Ct. 770, 89 L.Ed. 1171
(U.S. S.C.) - referred to

Northwestern Utilities Ltd. v. Edmonton (City) (1978), [1979] 1 S.C.R. 684, 7 Alta. L.R. (2d) 370. 12 AR.
449,89 D.L.R. (3d) 161,23 N.R. 565, 1978 CarswellAlta 141, 1978 CarswellAlta 303 (S.C.C.) - con- sidered

Pacific National Investments Ltd. v. Victoria (City) (2000), 2000 SCC 64. 2000 CarsweIIBC 2439. 2000
CarswelIBC 2441, 193 D.L.R. (4th) 385. 83 B.C.L.R. (3d) 207. [20011 3 W.W.R. 1. 263 N.R. 1, 15
M.P.L.R.(3d) 1,[2000]2S.C.R. 919, 144B.C.A.C. 203, 236 W.A.C. 203 (S.C.C.)-referredto

Pushpanathan v. Canada (Minister of Employment & Immigration) (1998), 226 N.R. 20!, (sub nom. Push-
panathan v. Canada (Minister of Citizenship & Immigration)) 160 D.L.R. (4th) 193. (sub nom. Pushpanat/z-
an Canada (Minister of Citizenship & immigration)) [19981 1 S.C.R. 982, 1998 CarswellNat 830, 1998
CarswellNat 831, 43 1mm. L.R. (2d) 117, 11 Admin. L.R. (3d) 1, 6 B.H.R.C. 387, [19991 I.N.L.R. 36
(S.C.C.) - followed

R. v. Mcintosh (1995), 36 C.R. (4th) 171, 95 C.C.C. (3d) 481. 21 OR. (3d) 797 (note), 178 N.R. 161. 79
O.A.C. 81, [1995] 1 S.C.R. 686, 1995 CarswellOnt 4, 1995 CarswellOnt 518 (S.C.C.) - referred to

Reference re National Energy Board Act (1986), 19 Admin. L.R. 301, (sub nom. National Energy Board Act
(Canada). Re) 119861 3 F.C. 275, 29 D.L.R. (4th) 35, 69 N.R. 174. 1986 CarswellNat 225, 1986
CarswellNat 690 (Fed. C.A.) - referred to

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswetlOnt 2. 154 D.L.R. (4th) 193, 36
OR. (3d) 418 (headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 221 N,R. 241, (sub
nom. Adrien v. Ontario Ministry of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo &
Rizzo Shoes Ltd. (Bankrupt), Re) 106 O.A.C. 1, [1998] 1 S.C.R. 27, 33 C.C.E.L. (2d) 173 (S.C.C.) - re-
ferred to

TransAlta Utilities Corp., Re (March 28. 2002), Doc. 2002-038 (Alta. E.U.B.) - referred to

Transalta Utilities Corp. v. Alberta (Public Utilities Board) (1986), 43 Alta. L.R. (2d) 171. 2 I Admin. L.R.

Copr. (c) West 2008 No Claim to Orig. Govt. Works

hff.-•I/,, ,tl.m, m/rrit1tItt1ttrP1rn ny7QJnhitR7nrft44TM1 FRyifmMntSptRym I7/7fl1 1)



Page 11 of 58

Page 10
2006 CarswellAlta 139, 2006 SCC 4, J.E. 2006-358, 344 N.R. 293, [2006] AWED. 775, 54 Alta. ER. (4th) 1,
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1,68 AR. 171, 1986 CarswellAlta 24 (Alta. C.A.) - considered

Union Gas Ltd. v. Ontario (Energy Board) (1983), 43 OR. (2d) 489. I D.L,R. (4th) 698, 1983 Carswe!lOnt
919 (Ont. Div. Ct.) --referred to

United Tad Drivers' Fellowship of Southern Alberta v. 'algary (City) (2004). 2004] 7 W.W.R. 603, 346
A.R. 4, 320 W.A.C. 4, 26 Alta. L.R. (4th) 1. 12 Admin. ER. (4th) 1, [200411 S.C.R. 485. 46 M.P.L.R. (3d)
1, 236 D.L.R. (4th) 385, 318 N.R. 170. 18 R.P.R. (4th) 1. 50 M.V,R. (4th) 1, 2004 SCC 19, 2004 Carswel-
lAlta 355, 2004 CarswellAlta 356 (S.C.C.) - considered

Cases considered by Binnie I.:

Arizona Public Service Co., Re (1988), 91 P.U,R. 4th 337 (U.S. Ariz. C.C.) - considered

Atco Ltd. v. 'algary Power Ltd. (1982). [1982] 2 S.C.R. 557, (sub nom. Canadian Utilities Ltd. v. Atco
Ltd.) 20 B.L.R. 227, (sub norn. Canadian Utilities Ltd. v. Atco Ltd.) 41 A.R. 1. (sub nom. Canadian Utilities
Ltd. v. Atco Ltd.) 140 D.L.R. (3d) 193, (sub nom. Canadian Utilities Ltd. v. Atco Ltd.) [1983] 1 W.W.R.
385, (sub nom. Canadian Utilities Ltd. v. Atco Ltd.) 23 Alta. L.R. (2d) 1, (sub nom. canadian Utilities Ltd.
v. Atco Ltd.) 45 N.R. 1, 1982 CarswellAlta 205, 1982 CarswellAlta 557 (S.C.C.) - considered

Board of Public Utility Commissioners v. New York Telephone Co. (1926), 271 U.S. 23, 46 S.Ct. 363. 70
LEd. 808 (U.S.S.C.) - considered

Boston Gas Co., Re (1982), 49 P.U.R. 4th 1 (U.S. Mass. D.P.U.)-considered

C.J.A., Local 579 v. Bradco Construction Ltd. (1993). 12 Admin. L.R. (2d) 165. [1993] 2 S.C.R. 316. 106
Nfld. & P.E.1.R. 140, 334 A.P.R. 140. 93 C.L.L.C. 14,033. 153 N.R. 81. 102 D.L.R. (4th) 402. 1993
CarswellNfld 114, 1993 CarswellNfld 132 (S.C.C.) -considered

C. U.P.E. v. Ontario (Minister of Labour) (2003), [2003] 1 S.C.R. 539. 2003 SCC 29, 2003 CarswellOnt
I770, 2003 CarswellOnt 1803, (sub nom, Canadian Union of Public Employees v. Ontario (Minister of La-
bour)) 66 OR. (3d) 735 (note). 2003 C.L.L.C. 220-040, (sub nom. Canadian Union of Public Employees v.
Ontario (Minister of Labour)) 304 N.R, 76. (sub nom. Canadian Union of Public Employees v. Ontario
(Minister of Labour)) 173 O.A.C. 38, 50 Admin. L.R. (3d) 1. 226 D.L.R, (4th) 193 (5CC.) - considered

Calgary Power Ltd. v. Copithorne (1958), 16 D.L.R. (2d) 241. 78 C.R.T.C. 31, [1959] S.C.R. 24. 1958
CarswellAlta 74 (S.C.C.) - considered

California Water Service Co., Re (1996), 66 CPUC (2d) 100 (U.S. Cal. P.U.C.) - considered

Canadian Tire Corp. v. C.T.C. Dealer Holdings Ltd. (1987). lO O.S.C.B. 1771, 35 B.L.R. 117, 23 Admin.
L.R. 285, (sub nom. C.T.C. Dealer Holdings Ltd. v. Ontario (Securities commission)) 59 O.R. (2d) 79. 37
D.L.R. (4th) 94,21 O.A.C. 216, 1987 CarswellOnt 1733 (Ont. Div. Ct.)-considered

Committee for Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities Commission)
(2001). 2001 SCC 37, 2001 CarswellOnt 1959, 2001 CarswellOnt 1960, 24 O.S,C.B. 3641, 29 Admin. L.R,
(3d) 1, 199 DIR. (4th) 577, (sub nom. Asbestos C'orp.. Société nationale de l'Amiante & Quebec
(Province), Re) 269 N.R. 311. 14 B.L.R. (3d) 1. 146 O.A.C. 201. [2001] 2 S.C.R. 132 (S.C.C.) - referred
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to

Compliance with the Energy Policy Act of 1992, Re (1995), 62 CPUC (2d) 517 (U.S. Cal. P.U.C.) - con-
sidered

Democratic Central Committee of the District of Columbia v. Washington Metropolitan Area Transit Com-
mission (1973). 485 F.2d 786, 158 U.S.App.D.C. 7 (U.S. C.A. D.C.) - considered

Memorial Gardens Assn. (Canada) Ltd. v. Coiwood Cemetery Co. (1958), [1958] 5CR. 353, 13 D.L.R.
(2d) 97, 76 C.R.T.C. 319, 1958 CarswelIBC 165 (S.C.C.) - considered

New York Water Service Co. v. Public Service Commission (1962), 37 P.U.R. 3d 442, 12 A.D.2d 122, 208
N.Y.S.2d 857 (U.S. S.C. Ct. App.) - considered

Northwestern Utilities Ltd. v. Edmonton (City) (1978). [1979] 1 S.C.R. 684. 7 Alta. L.R. (2d) 370, 12 A.R.
449, 89 D.L.R. (3d) 161, 23 N.R. 565. 1978 CarswellAlta 141, 1978 CarswellAlta 303 (S.C.C.) - con- sidered

Pezim v. British Columbia (Superintendent of Brokers) (1994), 4 C.C.L.S. 117. [1994] 2 S.C.R. 557. 114
D.L.R. (4th) 385, (sub nom. Pezim i British olwnbia (Securities Commission)) 168 N.R. 321, [1994] 7
W.W.R. 1, 92 B.C.L.R. (2d) 145. 22 Admin. L.R. (2d) 1, 14 B.L,R. (2d) 217. (sub nom. Pezim v. British
Columbia (Securities Commission)) 46 B.C.A.C. 1, (sub nom. Pezim v. British C'olumbia (Securities ('om-
mission)) 75 W.A.C. 1, 1994 CarsweIlBC 232, 1994 CarswellBC 1242 (S.C.C.) - referred to

Q. v. College of Physicians & Surgeon.s (British Columbia) (2003). (sub nom. Dr. Q. v. College of Physi-
cians & Surgeons of British Columbia) [2003] 1 S.C.R. 226, 2003 SCC 19, 2003 CarswellBC 713, 2003
CarswellBC 743, 11 B.C.L.R. (4th) 1, [2003] 5 W.W.R. 1, 223 D.L.R. (4th) 599, 48 Admin. L.R. (3d) 1, (
sub nom. Dr. Q.. Re) 302 N.R. 34, (sub nom. Dr. Q., Re) 179 B.C.A.C. 170. (sub nom. Dr. Q., Re) 295
W.A.C. 170 (S.C.C.) - considered

Southern California Gas Co., Re (1990), 118 P.U.R. 4th 81, 38 CPUC (2d) 166 (U.S. Cal. P.U.C.) - con-
sidered

Southern California Water Co., Re (1992), 43 CPUC (2d) 596 (U.S. Cal. P.U.C.) - considered

Transalta Utilities Corp. v. Alberta (Public Utilities Board) (1986), 43 Alta. L.R. (2d) 171. 21 Aclmin. L.R.
1.68 A.R. 171. 1986 CarswellAlta 24 (Alta. CA.) - considered

Union Gas Co. of Canada v. Sydenham Gas & Petroleum Co. (1957), 1957] S.C.R. 185, 75 C.R.T.C. I, 7
D.L.R. (2d) 65. 1957 CarswellOnt 54 (S.C.C.) - considered

Yukon Energy Corp. v. Yukon (Utilities Board) (1996), 74 B.C.A.C. 58. 121 W.A.C. 58. 1996 CarswellY-
ukon 3 (Y.T. CA.) - considered

Statutes considered by Bastarache J.:

Alberta Energy and Utilities Board Act, R,S.A. 2000, c. A- 17

Generally - considered
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s. 13 -referred to

s. 15 - considered

s. 15(1) -considered

s, 15(3) - considered

s. 15(3)(d) - considered

s. 26(1) - considered

s. 26(2) - considered

s. 27 - referred to

Gas UtilitiesAct, R.S.A. 1980, c. G-4

s. 25.1(2) [en. 1984, c. 66,s. 1(3)] - referred to

Ga.s Utilities Act, R.S.A. 2000, c. G-5

Generally - considered

s. 16-referred to

s. 17-referred to

s. 22 - referred to

s. 22(1) - referred to

s. 24 - referred to

s. 24(1) - referred to

s. 26 - referred to

s.26(l)-referred to

s. 26(2) - considered

s. 26(2)(a) - referred to

s. 26(2)(d) - considered

s. 26(2)(d)(i) - considered

s. 26(2)(d)(ii) - referred to

s. 27(1) -referred to
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s. 36 - referred to

s. 36(a) - considered

ss. 36-45 - referred to

s. 37 - referred to

s. 37(1) - considered

s. 37(2) - considered

s. 37(3) - referred to

s. 40 - referred to

s. 59 - referred to

Interpretation Act, R.S.A. 2000, c. 1-8

s. 10- referred to

Public Utilities Act, S.A. 1915, c. 6

Generally - considered

s. 21 - referred to

s. 23 - referred to

s. 24 - referred to

s. 29(g) - referred to

Public Utilities Board Act, R.S.A. 2000, c. P-45

General ly - considered

s. 36 - referred to

s. 37 - considered

s. 80 - referred to

s. 80(b) - referred to

s. 85(1) - referred to

s. 87 - referred to

s. 89 - referred to
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s. 89(a) - considered

ss. 89-95 - referred to

s. 90 - referred to

s. 91 - referred to

s. 101 - referred to

s. 101(2)(a) - referred to

s. 101(2)(d)(i) - referred to

s. 101(2)(d)(ii) - referred to

s. 102(1) - referred to

Statutes considered by Binnie J.:

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17

s. 15(3) considered

Gas Utilities Act, R.S.A. 2000, c. G-5

s. 22(1) - considered

s. 26 - considered

s. 26(2)(d)(i) - considered

Hydro and Electric Energy Act, R.S.A. 1980, c. H-13

Generally - referred to

Public Utilities Board Act, R.S.A. 2000, c. P-45

5. 101(2)(d)(i) - referred to

APPEAL by city from judgment reported at ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board)
(2004), 24 Alta. LR. (4th) 205, 120041 4 W.W.R. 239. 312 W.A.C. 250, 339 AR. 250, 2004 CarswellAlta 55,
2004 ABCA 3 (Alta. C.A.), allowing appeal by gas company from decision of utilities board allocating proceeds
of sale of company's former assets to customers; CROSS-APPEAL by company with respect to jurisdiction of
board.

POURVOI de la Ville a l'encontre de larrêt publié ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities
Board) (2004), 24 Alta. L.R. (4th) 205. 120041 4 W.W.R. 239. 312 W.A.C. 250. 339 AR. 250, 2004 Carswel-
lAlta 55, 2004 ABCA 3 (Alta. CA.). qui a accueilli Ic pourvoi de Ia compagnie de gazoducs a lencontre de Ia
decision de Ia commission réglementant les services publics qui avait attribué aux clients une partie du produit
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de Ia vente de biens appartenant a Ia compagnie; POIJRVOI INCIDENT de Ia compagnie relativement a Ia
competence de Ia commission.

Bastarache J.:

1. Introduction

I At the heart of this appeal is the issue of the jurisdiction of an administrative board. More specifically, the
Court must consider whether, on the appropriate standard of review, this utility board appropriately set out the
limits of its powers and discretion.

2 Few areas of our lives are now untouched by regulation. Telephone, rail, airline, trucking, foreign invest-
ment, insurance, capital markets, broadcasting licences and content, banking, food, drug and safety standards,
are just a few of the objects of public regulations in Canada: M. J. Trebilcock, "The Consumer Interest and Reg-
ulatory Reform, in G. B. Doem, ed., The Regulatory Process in Canada (1978), 94. Discretion is central to the
regulatory agency policy process, but this discretion will vary from one administrative body to another (see C.
L. Brown-John, Canadian Regulatory Agencies: Quis custodiet ipsos custodes? (1981), at p. 29). More import-
antly, in exercising this discretion, statutory bodies must respect the confines of their jurisdiction: they cannot
trespass in areas where the legislature has not assigned them authority (see D. J. Mullan, Administrative Law
(2001), at pp. 9-10).

3 The business of energy and utilities is no exception to this regulatory framework. The respondent in this
case is a public utility in Alberta which delivers natural gas. This public utility is nothing more than a private
corporation subject to certain regulatory constraints. Fundamentally, it is like any other privately held company:
it obtains the necessary funding from investors through public issues of shares in stock and bond markets; it is
the sole owner of the resources, land and other assets; it constructs plants, purchases equipment, and contracts
with employees to provide the services; it realizes profits resulting from the application of the rates approved by
the Alberta Energy and Utilities Board (the "Board) (see P. W. MacAvoy and J. G. Sidak, "The Efficient Alloc-
ation of Proceeds from a Utility's Sale of Assets" (2001), 22 Energy L.J. 233. at p. 234). That said, one cannot
ignore the important feature which makes a public utility so distinct: it must answer to a regulator. Public utilit-
ies are typically natural monopolies: technology and demand are such that fixed costs are lower for a single firm
to supply the market than would be the case where there is duplication of services by different companies in a
competitive environment (see A. E. Kahn, The Economics of Regulation: Principles and Institutions (1988), vol.
1, at p. 11; B. W. F. Depoorter, "Regulation of Natural Monopoly", in B. Bouckaert and G. De Geest, eds., En-
cyclopedia of Law and Economics (2000), vol. III, 498; J. S. Netz, "Price Regulation: A (Non-Technical) Over-
view", in B. Bouckaert and G. De Geest, eds., Encyclopedia of Law and Economics (2000), vol. III, 396, at p.
398; A. J. Black, "Responsible Regulation: Incentive Rates for Natural Gas Pipelines" (1992), 28 Tulsa L.J. 349,
at p. 35 I). Efficiency of production is promoted under this model. However, governments have purported to
move away from this theoretical concept and have adopted what can only be described as a "regulated mono-
poly". The utility regulations exist to protect the public from monopolistic behaviour and the consequent in-
elasticity of demand while ensuring the continued quality of an essential service (see Kahn, at p. 11).

4 As in any business venture, public utilities make business decisions, their ultimate goal being to maximize
the residual benefits to shareholders. However, the regulator limits the utility's managerial discretion over key
decisions, including prices, service offerings and the prudency of plant and equipment investment decisions.
And more relevant to this case, the utility, outside the ordinary course of business, is limited in its right to sell
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assets it owns: it must obtain authorization from its regulator before selling an asset previously used to produce
regulated services (see MacAvoy and Sidak, at p. 234).

5 Against this backdrop, the Court is being asked to determine whether the Board has jurisdiction pursuant
to its enabling statutes to allocate a portion of the net gain on the sale of a now discarded utility asset to the rate-
paying customers of the utility when approving the sale. Subsequently, if this first question is answered affirmat-
ively, the Court must consider whether the Board's exercise of its jurisdiction was reasonable and within the lim-
its of its jurisdiction: was it allowed, in the circumstances of this case, to allocate a portion of the net gain on the
sale of the utility to the rate-paying customers?

6 The customers' interests are represented in this case by the City of Calgary (the "City) which argues that
the Board can determine how to allocate the proceeds pursuant to its power to approve the sale and protect the
public interest. I find this position unconvincing.

7 The interpretation of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 ("AEUBA"), the
Public Utilities Board Act, R.S.A. 2000, c. P-45 ("PUBA'), and the Gas Utilities Act, R.S.A. 2000, c. G-5
("GUA") (see Appendix for the relevant provisions of these three statutes), can lead to only one conclusion: the
Board does not have the prerogative to decide on the distribution of the net gain from the sale of assets of a util-
ity. The Board's seemingly broad powers to make any order and to impose any additional conditions that are ne-
cessary in the public interest has to be interpreted within the entire context of the statutes which are meant to
balance the need to protect consumers as well as the property rights retained by owners, as recognized in a free
market economy. The limits of the powers of the Board are grounded in its main function of fixing just and reas-
onable rates ("rate setting") and in protecting the integrity and dependability of the supply system.

1.1 Overview of the Facts

8 ATCO Gas - South ("AGS"), which is a division of ATCO Gas and Pipelines Ltd. ('ATCO"), filed an ap-
plication by letter with the Board pursuant to s. 25.1(2) (now s. 26(2)) of the GUA, for approval of the sale of its
properties located in Calgary known as Calgary Stores Block (the "property"). The property consisted of land
and buildings; however, the main value was in the land, and the purchaser intended to and did eventually demol-
ish the buildings and redevelop the land. According to AGS, the property was no longer used or useful for the
provision of utility services, and the sale would not cause any harm to customers. In fact, AGS suggested that
the sale would result in cost savings to customers, by allowing the net book value of the property to be retired
and withdrawn from the rate base, thereby reducing rates. ATCO requested that the Board approve the sale
transaction and the disposition of the sale proceeds to retire the remaining book value of the sold assets, to re-
cover the disposition costs, and to recognize the balance of the profits resulting from the sale of the plant should
be paid to shareholders. The Board dealt with the application in writing, without witnesses or an oral hearing.
Other parties making written submissions to the Board were the City of Calgary, the Federation of Alberta Gas
Co-ops Ltd., Gas Alberta Inc. and the Municipal Interveners. who all opposed ATCO's position with respect to
the disposition of the sale proceeds to shareholders.

1.2 Judicial History

1.2.1 Alberta Energy and Utilities Board

1.2.1.1 Decision 2001-78 (Atco Gas and Pipelines Ltd.)
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9 In a first decision, which considered ATCO's application to approve the sale of the property, the Board
employed a 'no-harm" test, assessing the potential impact on both rates and the level of service to customers and
the prudence of the sale transaction, taking into account the purchaser and tender or sale process followed. The
Board was of the view that the test had been satisfied. It was persuaded that customers would not be harmed by
the sale, given that a prudent lease arrangement to replace the sold facility had been concluded. The Board was
satisfied that there would not be a negative impact on customers' rates, at least during the five-year initial term
of the lease. In fact, the Board concluded that there would be cost savings to the customers and that there would
be no impact on the level of service to customers as a result of the sale. It did not make a finding on the specific
impact on future operating costs; for example, it did not consider the costs of the lease arrangement entered into
by ATCO. The Board noted that those costs could be reviewed by the Board in a future general rate application
brought by interested parties.

1.2.1.2 Decision 2002 -037, (Alta. E.U.B.)

10 In a second decision, the Board determined the allocation of net sale proceeds. It reviewed the regulatory
policy and general principles which affected the decision, although no specific matters are enumerated for con-
sideration in the applicable legislative provisions. The Board had previously developed a "no-harm" test, and it
reviewed the rationale for the test as summarized in its Alta. E.U.B. Decision 2001-65, Atco Gas-North, A Divi-
sion of Atco Gas and Pipelines Ltd.: "The Board considers that its power to mitigate or offset potential harm to
customers by allocating part or all of the sale proceeds to them, flows from its very broad mandate to protect
consumers in the public interest (p. 16)."

11 The Board went on to discuss the implications of the Alberta Court of Appeal decision in Transalta Util-
ities Corp. v. Alberta (Public Utilities Board) (1986), 68 A.R. 171 (Alta. C.A.), referring to various decisions it
had rendered in the past. Quoting from Alta. E.U.B. Decision 2000-41 (TransAlta Utilities Corp.), the Board
summarized the "TransAlta Formula" (para. 27):

In subsequent decisions, the Board has interpreted the Court of Appeal's conclusion to mean that where the
sale price exceeds the original cost of the assets, shareholders are entitled to net book value (in historical
dollars), customers are entitled to the difference between net book value and original cost, and any appreci-
ation in the value of the assets (i.e. the difference between original cost and the sale price) is to be shared by
shareholders and customers. The amount to be shared by each is determined by multiplying the ratio of sale
price/original cost to the net book value (for shareholders) and the difference between original cost and net
book value (for customers). However, where the sale price does not exceed original cost, customers are en-
titled to all of the gain on sale.

The Board also referred to Decision 2001-65, where it had clarified the following (para. 28):

In the Board's view, if the TransAlta Formula yields a result greater than the no-harm amount, customers are
entitled to the greater amount. If the TransAlta Formula yields a result less than the no-harm amount, cus-
tomers are entitled to the no-harm amount. In the Board's view, this approach is consistent with its historical
application of the TransAlta Formula.

12 On the issue of its jurisdiction to allocate the net proceeds of a sale, the Board in the present case stated,
at paras. 47-49:

The fact that a regulated utility must seek Board approval before disposing of its assets is sufficient indica-
tion of the limitations placed by the legislature on the property rights of a utility. In appropriate circum-
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stances, the Board clearly has the power to prevent a utility from disposing of its property. In the Boards
view it also follows that the Board can approve a disposition subject to appropriate conditions to protect
customer interests.

Regarding AGSs argument that allocating more than the no-harm amount to customers would amount to
retrospective ratemaking, the Board again notes the decision in the TransAlta Appeal. The Court of Appeal
accepted that the Board could include in the definition of "revenue" an amount payable to customers repres-
enting excess depreciation paid by them through past rates. In the Board's view, no question of retrospective
ratemaking arises in cases where previously regulated rate base assets are being disposed of out of rate base
and the Board applies the TransAlta Formula.

The Board is not persuaded by the Company's argument that the Stores Block assets are now non-utility' by
virtue of being no longer required for utility service'. The Board notes that the assets could still be provid-
ing service to regulated customers. In fact, the services formerly provided by the Stores Block assets contin-
ue to be required, but will be provided from existing and newly leased facilities. Furthermore, the Board
notes that even when an asset and the associated service it was providing to customers is no longer required
the Board has previously allocated more than the no-harm amount to customers where proceeds have ex-
ceeded the original cost of the asset.

13 The Board went on to apply the no-harm test to the present facts. It noted that in its decision on the ap-
plication for the approval of the sale, it had already considered the no-harm test to be satisfied. However, in that
first decision, it had not made a finding with respect to the specific impact on future operating costs, including
the particular lease arrangement being entered into by ATCO.

14 The Board then reviewed the submissions with respect to the allocation of the net gain and rejected the
submission that if the new owner had no use of the buildings on the land, this should affect the allocation of net
proceeds. The Board held that the buildings did have some present value but did not find it necessary to fix a
specific value. The Board recognized and confirmed that the TransAlta Formula was one whereby the "windfall"
realized when the proceeds of sale exceed the original cost could be shared between customers and shareholders.
It held that it should apply the formula in this case and that it would consider the gain on the transaction as a
whole, not distinguishing between the proceeds allocated to land separately from the proceeds allocated to build-
ings.

15 With respect to allocation of the gain between customers and shareholders of ATCO, the Board tried to
balance the interests of both the customers' desire for safe reliable service at a reasonable cost with the provision
of a fair return on the investment made by the company (paras. 112-13):

To award the entire net gain on the land and buildings to the customers, while beneficial to the customers,
could establish an environment that may deter the process wherein the company continually assesses its op-
eration to identify, evaluate, and select options that continually increase efficiency and reduce costs.

Conversely, to award the entire net gain to the company may establish an environment where a regulated
utility company might be moved to speculate in non-depreciable property or result in the company being
motivated to identify and sell existing properties where appreciation has already occurred.

16 The Board went on to conclude that the sharing of the net gain on the sale of the land and buildings col-
lectively, in accordance with the TransAlta Formula, was equitable in the circumstances of this application and
was consistent with past Board decisions.
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17 The Board determined that from the gross proceeds of $6,550,000, ATCO should receive $465,000 to
cover the cost of disposition ($265,000) and the provision for environmental remediation ($200,000), the share-
holders should receive $2,014,690, and $4,070,310 should go to the customers. Of the amount credited to share-
holders, $225,245 was to be used to remove the remaining net book value of the property from ATCOs ac-
counts. Of the amount allocated to customers, $3,045,813 was allocated to ATCO Gas - South customers and
$1,024,497 to ATCO Pipelines - South customers.

1.2.2 Court of Appeal of Alberta (24 Alta. LR. (4th) 205, 2004 ABCA 3 (Alta. C.A.))

18 ATCO appealed the Boards decision. It argued that the Board did not have any jurisdiction to allocate
the proceeds of sale and that the proceeds should have been allocated entirely to the shareholders. In its view, al-
lowing customers to share in the proceeds of sale would result in them benefiting twice, since they had been
spared the costs of renovating the sold assets and would enjoy cost savings from the lease arrangements. The
Court of Appeal of Alberta agreed with ATCO, allowing the appeal and setting aside the Board's decision. The
matter was referred back to the Board, and the Board was directed to allocate the entire amount appearing in
Line 11 of the allocation of proceeds, entitled "Remainder to be Shared" to ATCO. For the reasons that follow,
the Court of Appeal's decision should be upheld, in part; it did not err when it held that the Board did not have
the jurisdiction to allocate the proceeds of the sale to ratepayers.

2. Analysis

2.1 Issues

19 There is an appeal and a cross-appeal in this case: an appeal by the City in which it submits that, contrary
to the Court of Appeal's decision, the Board had jurisdiction to allocate a portion of the net gain on the sale of a
utility asset to the rate-paying customers, even where no harm to the public was found at the time the Board ap-
proved the sale, and a cross-appeal by ATCO in which it questions the Board's jurisdiction to allocate any of
ATCO's proceeds from the sale to customers. In particular, ATCO contends that the Board has no jurisdiction to
make an allocation to rate-paying customers, equivalent to the accumulated depreciation calculated for prior
years. No matter how the issue is framed, it is evident that the crux of this appeal lies in whether the Board has
the jurisdiction to distribute the gain on the sale of a utility company's asset.

20 Given my conclusion on this issue, it is not necessary for me to consider whether the Board's allocation
of the proceeds in this case was reasonable. Nevertheless, as I note at para. 82, I will direct my attention briefly
to the question of the exercise of discretion in view of my colleague's reasons.

2.2 Standard of Review

21 As this appeal stems from an administrative body's decision, it is necessary to determine the appropriate
level of deference which must be shown to the body. Wittman J.A., writing for the Court of Appeal, concluded
that the issue of jurisdiction of the Board attracted a standard of correctness. ATCO concurs with this conclu-
sion. I agree. No deference should be shown for the Board's decision with regard to its jurisdiction on the alloca-
tion of the net gain on sale of assets. An inquiry into the factors enunciated by this Court in Pushpanathan v.
canada (Minister of Employment & Immigration), [1998] 1 S.C.R. 982 (5CC.), confirms this conclusion, as
does the reasoning in United Taxi Drivers' Fellowship of Southern Alberta v. Calgary (City), [2004J 1 S.C.R.
485, 2004 SCC 19 (S.C.C.).
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22 Although it is not necessary to conduct a full analysis of the standard of review in this case, I will ad-
dress the issue briefly in light of the fact that Binnie J. deals with the exercise of discretion in his reasons for
judgment. The four factors that need to be canvassed in order to determine the appropriate standard of review of
an administrative tribunal decision are: I) the existence of a privative clause; 2) the expertise of the tribunal!
board; 3) the purpose of the governing legislation and the particular provisions; and 4) the nature of the problem
(Pushpanathan, at paras. 29-3 8).

23 In the case at bar, one should avoid a hasty characterizing of the issue as "jurisdictional and sub-
sequently be tempted to skip the pragmatic and functional analysis. A complete examination of the factors is re-
quired.

24 First, s. 26(1) of the AEUBA grants a right of appeal, but in a limited way. Appeals are allowed on a
question of jurisdiction or law and only after leave to appeal is obtained from a judge:

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a question of
jurisdiction or on a question of law.

(2) Leave to appeal may be obtained from a judge of the Court of Appeal only on an application made

(a) within 30 days from the day that the order, decision or direction sought to be appealed from was
made, or

(b) within a further period of time as granted by the judge where the judge is of the opinion that the
circumstances warrant the granting of that further period of time.

In addition, the AEUBA includes a privative clause which states that every action, order, ruling or decision of
the Board is final and shall not be questioned, reviewed or restrained by any proceeding in the nature of an ap-
plication for judicial review or otherwise in any court (s. 27).

25 The presence of a statutory right of appeal on questions of jurisdiction and law suggests a more search-
ing standard of review and less deference to the Board on those questions (see Pushpanathan, at para. 30).
However, the presence of the privative clause and right to appeal are not decisive, and one must proceed with
the examination of the nature of the question to be determined and the relative expertise of the tribunal in those
particular matters.

26 Second, as observed by the Court of Appeal, no one disputes the fact that the Board is a specialized body
with a high level of expertise regarding Alberta's energy resources and utilities (see, e.g., Con.umers' Gas Co. v.
Ontario (Energy Board), [2001] O,J. No. 5024 (Ont. Div. Ct.), at para. 2; Coalition of Citizens Impacted by the
Caroline Shell Plant v. Alberta (Energy & Utilities Board) (1996), 41 Alta. L.R. (3d) 374 (Alta. C.A.), at para.
14. In fact, the Board is a permanent tribunal with a long-term regulatory relationship with the regulated utilit- ies.

27 Nevertheless, the Court is concerned not with the general expertise of the administrative decision maker,
but with its expertise in relation to the specific nature of the issue before it. Consequently, while normally one
would have assumed that the Board's expertise is far greater than that of a court, the nature of the problem at bar,
to adopt the language of the Court of Appeal (para. 35), "neutralizes" this deference. As I will elaborate below,
the expertise of the Board is not engaged when deciding the scope of its powers.
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28 Third, the present case is governed by three pieces of legislation: the PUBA, the GUA and the AEUBA.
These statutes give the Board a mandate to safeguard the public interest in the nature and quality of the service
provided to the community by public utilities: Atco Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557 (S.C.C.), at
p. 576; Dome Petroleum Ltd. v. Alberta (Public Utilities Board) (1976), 2 A,R. 453 (Alta. C.A.), at paras. 20-22,
affd [1977] 2 S.C.R. 822 (S.C.C.). The legislative framework at hand has as its main purpose the proper regula-
tion of a gas utility in the public interest, more specifically the regulation of a monopoly in the public interest
with its primary tool being rate setting, as I will explain later.

29 The particular provision at issue, s. 26(2)(d)(i) of the GUA, which requires a utility to obtain the approv-
al of the regulator before it sells an asset, serves to protect the customers from adverse results brought about by
any of the utility's transactions by ensuring that the economic benefits to customers are enhanced (MacAvoy and
Sidak, at pp. 234-36).

30 While at first blush the purposes of the relevant statutes and of the Board can be conceived as a delicate
balancing between different constituencies, i.e., the utility and the customer, and therefore entail determinations
which are polycentric (Pushpanathan, at para. 36), the interpretation of the enabling statutes and the particular
provisions under review (s. 26(2)(d) GUA and s. 15(3)(d) AEUBA) is not a polycentric question, contrary to the
conclusion of the Court of Appeal. It is an inquiry into whether a proper construction of the enabling statutes
gives the Board jurisdiction to allocate the profits realized from the sale of an asset. The Board was not created
with the main purpose of interpreting the AEUBA, the GUA or the PUBA in the abstract, where no policy con-
sideration is at issue, but rather to ensure that utility rates are always just and reasonable (see Atco Ltd., at p.
576). In the case at bar, this protective role does not come into play. Hence, this factor points to a less deferen-
tial standard of review.

31 Fourth, the nature of the problem underlying each issue is different. The parties are in essence asking the
Court to answer two questions (as I have set out above), the first of which is to determine whether the power to
dispose of the proceeds of sale falls within the Board's statutory mandate. The Board, in its decision, determined
that it had the power to allocate a portion of the proceeds of a sale of utility assets to the ratepayers; it based its
decision on its statutory powers, the equitable principles rooted in the "regulatory compact" (see para. 63 of
these reasons) and previous practice. This question is undoubtedly one of law and jurisdiction. The Board would
arguably have no greater expertise with regard to this issue than the courts. A court is called upon to interpret
provisions that have no technical aspect, in contrast with the provision disputed in Barrie Public Utilities v. Ca-
nadian Cable Television Assn., [2003] 1 S.C.R. 476. 2003 SCC 28 (S.C.C.), at para. 86. The interpretation of
general concepts such as "public interest" and "conditions" (as found in s. 15(3)(d) of the AEUBA) is not for-
eign to courts and is not derived from an area where the tribunal has been held to have greater expertise than the
courts. The second question is whether the method and actual allocation in this case were reasonable. To resolve
this issue, one must consider case law, policy justifications and the practice of other boards, as well as the de-
tails of the particular allocation in this case. The issue here is most likely characterized as one of mixed fact and law.

32 In light of the four factors, I conclude that each question requires a distinct standard of review. To de-
termine the Board's power to allocate proceeds from a sale of utility assets suggests a standard of review of cor-
rectness. As expressed by the Court of Appeal, the focus of this inquiry remains on the particular provisions be-
ing invoked and interpreted by the tribunal (s. 26(2)(d) of the GUA and s. 15(3)(d) of the AEUBA) and "goes to
jurisdiction" (Pus/ipanathan, at para. 28). Moreover, keeping in mind all the factors discussed, the generality of
the proposition will be an additional factor in favour of the imposition of a correctness standard, as I stated in
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Pushpanathan v. ('anada (Minister of Employment & Immigration), at para. 38:

...the broader the propositions asserted, and the further the implications of such decisions stray from the
core expertise of the tribunal, the less likelihood that deference will be shown. Without an implied or ex-
press legislative intent to the contrary as manifested in the criteria above, legislatures should be assumed to
have left highly generalized propositions of law to courts.

33 The second question regarding the Board's actual method used for the allocation of proceeds likely at-
tracts a more deferential standard. On the one hand, the Board's expertise, particularly in this area, its broad
mandate, the technical nature of the question and the general purposes of the legislation, all suggest a relatively
high level of deference to the Board's decision. On the other hand, the absence of a privative clause on questions
of jurisdiction and the reference to law needed to answer this question all suggest a less deferential standard of
review which favours reasonableness. It is not necessary, however, for me to determine which specific standard
would have applied here.

34 As will be shown in the analysis below, I am of the view that the Court of Appeal made no error of fact
or law when it concluded that the Board acted beyond its jurisdiction by misapprehending its statutory and com-
mon law authority. However, the Court of Appeal erred when it did not go on to conclude that the Board has no
jurisdiction to allocate any portion of the proceeds of sale of the property to ratepayers.

2.3 Was the Board's Decision as to its Jurisdiction Correct?

35 Administrative tribunals or agencies are statutory creations: they cannot exceed the powers that were
granted to them by their enabling statute; they must "adhere to the confines of their statutory authority or juris-
diction'[; and tihey cannot trespass in areas where the legislature has not assigned them authority": Mullan, at
pp. 9-10 (see also S. Blake, Administrative Law in Canada, (3rd ed. 2001), at pp. 183-184).

36 In order to determine whether the Board's decision that it had the jurisdiction to allocate proceeds from
the sale of a utility's asset was correct, I am required to interpret the legislative framework by which the Board
derives its powers and actions.

2.3.1 General Principles of Statutort Interpretation

37 For a number of years now, the Court has adopted E. A. Driedger's modern approach as the method to
follow for statutory interpretation (Construction of Statutes (2nd ed. 1983), at p. 87):

Today there is only one principle or approach, namely, the words of an Act are to be read in their entire con-
text and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the
Act, and the intention of Parliament.

(See, e.g., see Rizzo & Rizzo Shoes Ltd. (Re). [1998j I S.C.R. 27 (S.C.C.), at para. 21; Bell Express Vu Ltd. Part-
nership v. Rex, [20021 2 S.C.R. 559, 2002 SCC 42 (5CC.), at para. 26; L. (H.) v. canada (Attorney General),
[2(X)51 I S.C.R. 401. 2005 SCC 25 (S.C.C.), at paras. 186-87; Marche v. Halifax Insurance Co. (2005), 1 S.C.R.
47, 2005 SCC 6 (S.C.C.), at para. 54; Barrie Public Utilities, at paras. 20 and 86; Contino v. Leonelli-Contino,
2005 SCC 63 (S.C.C.), at para. 19.)

38 But more specifically in the area of administrative law, tribunals and boards obtain their jurisdiction over
matters from two sources: I) express grants of jurisdiction under various statutes (explicit powers); and 2) the
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common law, by application of the doctrine of jurisdiction by necessary implication (implicit powers) (see also
D. M. Brown, Energy Regulation in Ontario (loose-leaf ed.), at p. 2-15).

39 The City submits that it is both implicit and explicit within the express jurisdiction that has been con-
ferred upon the Board to approve or refuse to approve the sale of utility assets, that the Board can determine how
to allocate the proceeds of the sale in this case. ATCO retorts that not only is such a power absent from the ex-
plicit language of the legislation, but it cannot be implied" from the statutory regime as necessarily incidental to
the explicit powers. I agree with ATCO's submissions and will elaborate in this regard.

2.3.2 Explicit Powers: Grammatical and Ordinary Meaning

40 As a preliminary submission, the City argues that given that ATCO applied to the Board for approval of
both the sale transaction and the disposition of the proceeds of sale, this suggests that ATCO recognized that the
Board has authority to allocate the proceeds as a condition of a proposed sale. This argument does not hold any
weight in my view. First, the application for approval cannot be considered on its own an admission by ATCO
of the jurisdiction of the Board. In any event, an admission of this nature would not have any bearing on the ap-
plicable law. Moreover, knowing that in the past the Board had decided that it had jurisdiction to allocate the
proceeds of a sale of assets and had acted on this power, one can assume that ATCO was asking for the approval
of the disposition of the proceeds should the Board not accept their argument on jurisdiction. In fact, a review of
past Board decisions on the approval of sales shows that utility companies have constantly challenged the
Board's jurisdiction to allocate the net gain on the sale of assets (see, e.g., TransAlta Utilities Corp., Alta. E.U.B.
Decision 2000-41; ATCO Gas-North, A Division of ATCO Gas and Pipelines Ltd., Alta. E.U.B. Decision
2001-65; Alberta Government Telephones (1984), Alta. P.U.B. Decision No. E84081; TransAlta Utilities Corp.
(1984), Alta. P.U.B. Decision No. E84116; TransAlta Utilities Corp., Re (Alta. E.U.B.); ATCO Electric Ltd., Re
(Alta. E.U.B.)).

41 The starting point of the analysis requires that the Court examine the ordinary meaning of the sections at
the centre of the dispute, s. 26(2)(d)(i) of the GUA, ss. 15(1) and (3)(d) of the AEUBA and s. 37 of the PUBA.
For ease of reference, I reproduce these provisions:

GUA

26.

(2) No owner of a gas utility designated under subsection (1) shall

(d) without the approval of the Board,

(i) sell, lease, mortgage or otherwise dispose of or encumber its property, franchises, privileges
or rights, or any part of it or them

and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation made in contravention
of this clause is void, but nothing in this clause shall be construed to prevent in any way the sale, lease,
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mortgage, disposition, encumbrance, merger or consolidation of any of the property of an owner of a
gas utility designated under subsection (I) in the ordinary course of the owners business.

AEUBA

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and privileges
of the ERCB [Energy Resources Conservation Board] and the PUB [Public Utilities Board) that are
granted or provided for by any enactment or by law.

(3) Without restricting subsection (1), the Board may do all or any of the following:

(d) with respect to an order made by the Board, the ERCB or the PUB in respect of matters referred
to in clauses (a) to (c), make any further order and impose any additional conditions that the Board
considers necessary in the public interest;

PUBA

37 In matters within its jurisdiction the Board may order and require any person or local authority to do
forthwith or within or at a specified time and in any manner prescribed by the Board, so far as it is not
inconsistent with this Act or any other Act conferring jurisdiction, any act, matter or thing that the per-
son or local authority is or may be required to do under this Act or under any other general or special
Act, and may forbid the doing or continuing of any act, matter or thing that is in contravention of any
such Act or of any regulation, rule, order or direction of the Board.

42 Some of the above provisions are duplicated in the other two statutes (see, e.g., PUBA, ss. 85(1) and
I01(2)(d)(i); GUA, s. 22(1); see Appendix).

43 There is no dispute that s. 26(2) of the GUA contains a prohibition against, among other things, the own-
er of a utility selling, leasing, mortgaging or otherwise disposing of its property outside of the ordinary course of
business without the approval of the Board. As submitted by ATCO, the power conferred is to approve without
more. There is no mention in s. 26 of the grounds for granting or denying approval or of the ability to grant con-
ditional approval, let alone the power of the Board to allocate the net profit of an asset sale. I would note in
passing that this power is sufficient to alleviate the fear expressed by the Board that the utility might be tempted
to sell assets on which it might realize a large profit to the detriment of ratepayers if it could reap the benefits of
the sale.

44 It is interesting to note that s. 26(2) does not apply to all types of sales (and leases, mortgages, disposi-
tions, encumbrances, mergers or consolidations). It excludes sales in the ordinary course of the owners business.
If the statutory scheme was such that the Board had the power to allocate the proceeds of the sale of utility as-
sets, as argued here, s. 26(2) would naturally apply to all sales of assets or, at a minimum, exempt only those
sales below a certain value, It is apparent that allocation of sale proceeds to customers is not one of its purposes.
In fact, s. 26(2) can only have limited, if any, application to non-utility assets not related to utility function
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(especially when the sale has passed the no-harm' test). The provision can only be meant to ensure that the as-
set in question is indeed non-utility, so that its loss does not impair the utility function or quality.

45 Therefore, a simple reading of s. 26(2) of the GUA does permit one to conclude that the Board does not
have the power to allocate the proceeds of an asset sale.

46 The City does not limit its arguments to s. 26(2); it also submits that the AEUBA, pursuant to s. 15(3), is
an express grant of jurisdiction because it authorizes the Board to impose any condition to any order so long as
the condition is necessary in the public interest. In addition, it relies on the general power in s. 37 of the PUBA
for the proposition that the Board may, in any matter within its jurisdiction, make any order pertaining to that
matter that is not inconsistent with any applicable statute. The intended meaning of these two provisions,
however, is lost when the provisions are simply read in isolation as proposed by the City: R. Sullivan, Sullivan
and Driedger on the Construction of Statutes (4th ed. 2002), at p. 21; canadian Pacific Air Lines Ltd. v.
C.A.L.P.A., [1993] 3 S.C.R. 724 (S.C.C.), at p. 735; Marc/ic, at paras. 59-60; Bristol-Myers Squibb Go. v.
Canada (Attorney General). [200511 S.C.R. 533. 2005 SCC 26 (S.C.C.), at para. 105). These provisions on their
own are vague and open-ended. It would be absurd to allow the Board an unfettered discretion to attach any con-
dition it wishes to an order it makes. Furthermore, the concept of "public interest" found in s. 15(3) is very wide
and elastic; the Board cannot be given total discretion over its limitations.

47 While I would conclude that the legislation is silent as to the Board's power to deal with sale proceeds
after the initial stage in the statutory interpretation analysis, because the provisions can nevertheless be said to
reveal some ambiguity and incoherence, I will pursue the inquiry further.

48 This Court has stated on numerous occasions that the grammatical and ordinary sense of a section is not
determinative and does not constitute the end of the inquiry. The Court is obliged to consider the total context of
the provisions to be interpreted, no matter how plain the disposition may seem upon initial reading (see Chieu v.
Canada (Minister of Citizenship & Immigration), [200211 S.C.R. 84, 2002 SCC 3 (S.C.C.) at para. 34; Sullivan,
at pp. 20-2 1). I will therefore proceed to examine the purpose and scheme of the legislation, the legislative intent
and the relevant legal norms.

2.3.3 Implicit Powers: Entire Context

49 The provisions at issue are found in statutes which are themselves components of a larger statutory
scheme which cannot be ignored:

As the product of a rational and logical legislature, the statute is considered to form a system. Every com-
ponent contributes to the meaning as a whole, and the whole gives meaning to its parts: "each legal provi-
sion should be considered in relation to other provisions, as parts of a whole"

(P-A. Côté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 308)
As in any statutory interpretation exercise, when determining the powers of an administrative body, courts need
to examine the context that colours the words and the legislative scheme. The ultimate goal is to discover the
clear intent of the legislature and the true purpose of the statute while preserving the harmony, coherence and
consistency of the legislative scheme (Bell Express Vu, at para. 27; see also Interpretation Act, R.S.A. 2000, c. I -
8, s. 10 (in Appendix)). "[S}tatutory interpretation is the art of finding the legislative spirit embodied in enact-
ments": Bristol-Myers Squibb Co., at para. 102.
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50 Consequently, a grant of authority to exercise a discretion as found in s. 15(3) of the AEUBA and s. 37
of the PUBA does not confer unlimited discretion to the Board. As submitted by ATCO, the Board's discretion is
to be exercised within the confines of the statutory regime and principles generally applicable to regulatory mat-
ters, for which the legislature is assumed to have had regard in passing that legislation (see Sullivan, at pp.
154-55). In the same vein, it is useful to refer to the following passage from Bell Canada v. Canada (Canadian
Radio-Television & Telecommunications Commission), [1989] 1 S.C,R. 1722 (S.C.C.), at p. 1756:

The powers of any administrative tribunal must of course be stated in its enabling statute but they may also
exist by necessary implication from the wording of the act, its structure and its purpose. Although courts
must refrain from unduly broadening the powers of such regulatory authorities through judicial law-making,
they must also avoid sterilizing these powers through overly technical interpretations of enabling statutes.

51 The mandate of this Court is to determine and apply the intention of the legislature (Bell Express Vu, at
para. 62) without crossing the line between judicial interpretation and legislative drafting (see R. v. Mcintosh,
[1995] 1 S.C.R. 686 (S.C.C.), at para. 26; Bristol-Myers Squibb Co., at para. 174). That being said, this rule al-
lows for the application of the "doctrine of jurisdiction by necessary implication"; the powers conferred by an
enabling statute are construed to include not only those expressly granted but also, by implication, all powers
which are practically necessary for the accomplishment of the object intended to be secured by the statutory re-
gime created by the legislature (see Brown, at p. 2-16.2; Bell Canada, at p. 1756). Canadian courts have in the
past applied the doctrine to ensure that administrative bodies have the necessary jurisdiction to accomplish their
statutory mandate:

When legislation attempts to create a comprehensive regulatory framework, the tribunal must have the
powers which by practical necessity and necessary implication flow from the regulatory authority explicitly
conferred upon it.

Dow Chemical Canada Inc. v. Union Gas Ltd. (1982). 141 D.L.R. (3d) 641 (Ont. Div. Ct.), at pp. 658-59, affd
(1983). 42 OR. (2d) 731 (Ont. C.A.) (see also interprovincial Pipe Line Ltd. v. Canada (National Energy
Board) (1977). [1978] 1 F.C. 601 (Fed. C.A.); Canadian Broadcasting League v. Canada (Canadian Radio-
Television & Telecommunications Commission) (1982). [1983] 1 F.C. 182 (Fed. C.A.). affd. [1985] 1 S.C.R.
174 (S.C.C.)).

52 I understand the City's arguments to be as follows: I) the customers acquire a right to the property of the
owner of the utility when they pay for the service and are therefore entitled to a return on the profits made at the
time of the sale of the property; and 2) the Board has, by necessity, because of its jurisdiction to approve or re-
fuse to approve the sale of utility assets, the power to allocate the proceeds of the sale as a condition of its order.
The doctrine of jurisdiction by necessary implication is at the heart of the City's second argument. I cannot ac-
cept either of these arguments which are, in my view, diametrically contrary to the state of the law. This is re-
vealed when we scrutinize the entire context which I will now endeavour to do.

53 After a brief review of a few historical facts, I will probe into the main function of the Board, rate set-
ting, and I will then explore the incidental powers which can be derived from the context.

2.3.3.1 Historical Background and Broader Context

54 The history of public utilities regulation in Alberta originated with the creation in 1915 of the Board of
Public Utility Commissioners by The Public Utilities Act, S.A. 1915, c. 6. This statute was based on similar
American legislation: H. R. Milner, "Public Utility Rate Control in Alberta" (1930), 8 Can. Bar Rev. 101, at p.
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101 While the American jurisprudence and texts in this area should be considered with caution given that
Canada and the United States have very different political and constitutional-legal regimes, they do shed some
light on the issue.

55 Pursuant to The Public Utilities Act, the first public utility board was established as a three-member
tribunal to provide general supervision of all public utilities (s. 21), to investigate rates (s. 23), to make orders
regarding equipment (s. 24), and to require every public utility to file with it complete schedules of rates (s. 23).
Of interest for our purposes, the 1915 statute also required public utilities to obtain the approval of the Board of
Public Utility Commissioners before selling any property when outside the ordinary course of their business (s.
29(g)).

56 The Alberta Energy and Utilities Board was created in February 1995 by the amalgamation of the Energy
Resources Conservation Board and the Public Utilities Board (see Canadian Institute of Resources Law, Canada
Energy Law Service: Alberta (loose-leaf ed.), at p. 30-3 101). Since then, all matters under the jurisdiction of the
Energy Resources Conservation Board and the Public Utilities Board have been handled by the Alberta Energy
and Utilities Board and are within its exclusive jurisdiction. The Board has all of the powers, rights and priv-
ileges of its two predecessor boards (AEUBA, ss. 13, 15(1); GUA, s. 59).

57 In addition to the powers found in the 1915 statute, which have remained virtually the same in the
present PUBA, the Board now benefits from the following express powers to:

I. make an order respecting the improvement of the service or commodity (PUBA, s. 80(b))

2. approve the issue by the public utility of shares, stocks, bonds and other evidences of indebtedness
(GUA, s. 26(2)(a)); PUBA, s. 10l(2)(a));

3. approve the lease, mortgage, disposition or encumbrance of the public utility's property, franchises,
privileges or rights (GUA, s. 26(2)(d)(i); PUBA, s. 101(2)(d)(i));

4. approve the merger or consolidation of the public utility's property, franchises, privileges or rights
(GUA, s. 26(2)(d)(ii); PUBA, s. l0I(2)(d)(ii)); and

5. authorize the sale or permit to be made on the public utility's book a transfer of any share of its capit-
al stock to a corporation that would result in the vesting in that corporation of more than 50% of the
outstanding capital stock of the owner of the public utility (GUA, 27(1); PUBA, s. 102(1)).

58 It goes without saying that public utilities are very limited in the actions they can take, as evidenced
from the above list. Nowhere is there a mention of the authority to allocate proceeds from a sale or the discretion
of the Board to interfere with ownership rights.

59 Even in 1995 when the legislature decided to form the Alberta Energy and Utilities Board, it did not see
fit to modify the PUBA or the GUA to provide the new Board with the power to allocate the proceeds of a sale
even though the controversy surrounding this issue was full-blown (see, e.g., Alberta Government Telephones
(1984), Alta. P.U.B. Decision No. E8408l; TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No.
E841 16). It is a well-established principle that the legislature is presumed to have a mastery of existing law, both
common law and statute law (see Sullivan, at pp. 154-55). It is also presumed to have known all of the circum-
stances surrounding the adoption of new legislation.
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60 Although the Board may seem to possess a variety of powers and functions, it is manifest from a reading
of the AEUBA, the PUBA and the GUA that the principal function of the Board in respect of public utilities is
the determination of rates. Its power to supervise the finances of these companies and their operations, although
wide, is in practice incidental to fixing rates (see Mimer, at p. 102; Brown, at p. 2-16.6). Estey J., speaking for
the majority of this Court in Atco Ltd., at p. 576, echoed this view when he said:

It is evident from the powers accorded to the Board by the legislature in both statutes mentioned above that
the legislature has given the Board a mandate of the widest proportions to safeguard the public interest in
the nature and quality of the service provided to the community by the public utilities. Such an extensive
regulatory pattern must, for its effectiveness, include the right to control the combination or, as the legis-
lature says the union of existing systems and facilities This ii ckurb has a direct relationship with the
rate-fixing function which ranks high in the authority and functions assigned tc thc ird [Emphasis ad- ded.]

In fact, even the Board itself, on its website (http://www.eub.gov.ab.caIBBS/eubinfo/default.htm), describes its
functions as follows:

We regulate the safe, responsible, and efficient development of Alberta's energy resources: oil, natural gas,
oil sands, coal, and electrical energy; and the pipelines and transmission lines to move the resources to mar-
ket. On the utilities we regulate rates and terms of service of investor-owned natural g, electric, and
water utility services, as well as the major intra-Alberta gas transmission system, to ensure that customers
receive an4 rjjahie service tjiiyt an reasonable i. [Emphasis added.]

61 The process by which the Board sets the rates is therefore central and deserves some attention in order to
ascertain the validity of the City's first argument.

2.3.3.2 Rate Setting

62 Rate regulation serves several aims - sustainability, equity and efficiency - which underlie the reason-
ing as to how rates are fixed:

.the regulated company must be able to finance its operations, and any required investment, so that it can
continue to operate in the future. Equity is related to the distribution of welfare among members of society.
The objective of sustainability already implies that shareholders should not receive "too low a return (and
defines this in terms of the reward necessary to ensure continued investment in the utility), while equity im-
plies that their returns should not be "too high".

(R. Green and M. Rodriguez Pardina, Resetting Price Controls for Privatized Utilities: A Manual for Regu-
lators (1999), at p. 5)

63 These goals have resulted in an economic and social arrangement dubbed the "regulatory compact',
which ensures that all customers have access to the utility at a fair price - nothing more. As I will further ex-
plain, it does not transfer onto the customers any property right. Under the regulatory compact, the regulated
utilities are given exclusive rights to sell their services within a specific area at rates that will provide companies
the opportunity to earn a fair return for their investors. In return for this right of exclusivity, utilities assume a
duty to adequately and reliably serve all customers in their determined territories, and are required to have their
rates and certain operations regulated (see Black, at pp. 356-57; Milner, at p. 101; Atco, at p. 576; Edmonton
(City) v. Northwestern Utilities Ltd., [1929] S.C.R. 186 (S.C.C.), at pp. 192-93 (hereinafter "Northwestern 1929 ")).
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64 Therefore, when interpreting the broad powers of the Board, one cannot ignore this well-balanced regu-
latory arrangement which serves as a backdrop for contextual interpretation. The object of the statutes is to pro-
tect both the customer and the investor (Mimer, at p. 101). The arrangement does not, however, cancel the
private nature of the utility. In essence, the Board is responsible for maintaining a tariff that enhances the eco-
nomic benefits to consumers and investors of the utility.

65 The Board derives its power to set rates from both the GUA (ss. 16, 17 and 36 to 45) and the PUBA (ss.
89 to 95). The Board is mandated to fix "just and reasonable ... rates" (PUBA, s. 89(a), GUA, s. 36(a)). In the es-
tablishment of these rates, the Board is directed to "determine a rate base for the property of the owner" and "fix
a fair return on the rate base" (GUA, s. 37(1)). This Court, in Northwestern Utilities Ltd. v. Edmonton (City)
(1978), [1979] 1 S.C.R. 684 (S.C.C.), at p. 691 (hereinafter "Northwestern 1979"), adopted the following de-
scription of the process:

The PUB approves or fixes utility rates which are estimated to cover expenses plus yield the utility a fair re-
turn or profit. This function is generally performed in two phases. In Phase I the PUB determines the rate
base, that is the amount of money which has been invested by the company in the property, plant and equip-
ment plus an allowance for necessary working capital all of which must be determined as being necessary to
provide the utility service. The revenue required to pay all reasonable operating expenses plus provide a fair
return to the utility on its rate base is also determined in Phase I. The total of the operating expenses plus the
return is called the revenue requirement. In Phase II rates are set, which, under normal temperature condi-
tions are expected to produce the estimates of "forecast revenue requirement". These rates will remain in ef-
fect until changed as the result of a further application or complaint or the Board's initiative. Also in Phase
II existing interim rates may be confirmed or reduced and if reduced a refund is ordered.

(See also Re Gas Utilities Act and Public Utilities Board Act (1984), Alta. P.U.B. Decision No. E841 13, at p.
23: Union Gas Ltd. v. Ontario (Energy Board) (1983), 1 D,L.R. (4th) 698 (Ont. Div. Ct.), at pp. 701-702.)

66 Consequently, when determining the rate base, the Board is to give due consideration (GUA, s. 37(2)):

(a) to the cost of the property when first devoted to public use and to prudent acquisition cost to the
owner of the gas utility, less depreciation, amortization or depletion in respect of each, and

(b) to necessary working capital.
67 The fact that the utility is given the opportunity to make a profit on its services and a fair return on its in-
vestment in its assets should not and cannot stop the utility from benefiting from the profits which follow the
sale of assets. Neither is the utility protected from losses incurred from the sale of assets. In fact, the wording of
the sections quoted above suggests that the ownership of the assets is clearly that of the utility; ownership of the
asset and entitlement to profits or losses upon its realization are one and the same. The equity investor expects to
receive the net revenues after all costs are paid, equal to the present value of original investment at the time of
that investment. The disbursement of some portions of the residual amount of net revenue, by after-the-fact real-
location to rate-paying customers, undermines that investment process: MacAvoy and Sidak, at p. 244. In fact,
speculation would accrue even more often should the public utility, through its shareholders, not be the one to
benefit from the possibility of a profit, as investors would expect to receive a larger premium for their funds
through the only means left available, the return on their original investment. In addition, they would be less
willing to accept any risk.

68 Thus, can it be said, as alleged by the City, that the customers have a property interest in the utility? Ab-
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solutely not: that cannot be so, as it would mean that fundamental principles of corporate law would be distor-
ted. Through the rates, the customers pay an amount for the regulated service that equals the cost of the service
and the necessary resources. They do not by their payment implicitly purchase the asset from the utility's in-
vestors. The payment does not incorporate acquiring ownership or control of the utility's assets. The ratepayer
covers the cost of using the service, not the holding cost of the assets themselves: "A utility's customers are not
its owners, for they are not residual claimants: MacAvoy and Sidak, at p. 245 (see also p. 237). Ratepayers
have made no investment. Shareholders have and they assume all risks as the residual claimants to the utility's
profit. Customers have only "the risk of a price change resulting from any (authorized) change in the cost of ser-
vice. This change is determined only periodically in a tariff review by the regulator" (MacAvoy and Sidak, p. 245).

69 In this regard, I agree with ATCO when it asserts in its factum, at para. 38:

The property in question is as fully the private property of the owner of the utility as any other asset it owns.
Deployment of the asset in utility service does not create or transfer any legal or equitable rights in that
property for ratepayers. Absent any such interest, any taking such as ordered by the Board is confiscatory...

Wittmann J.A., at the Court of Appeal, said it best when he stated:

Consumers of utilities pay for a service, but by such payment, do not receive a proprietary right in the assets
of the utility company. Where the calculated rates represent the fee for the service provided in the relevant
period of time, ratepayers do not gain equitable or legal rights to non-depreciable assets when thy h
pu4 Qll!y fQr th use of iho assets. [Emphasis added; para. 64.]

I fully adopt this conclusion. The Board misdirected itself by confusing the interests of the customers in obtain-
ing safe and efficient utility service with an interest in the underlying assets owned only by the utility. While the
utility has been compensated for the services provided, the customers have provided no compensation for receiv-
ing the benefits of the subject property. The argument that assets purchased are reflected in the rate base should
not cloud the issue of determining who is the appropriate owner and risk bearer. Assets are indeed considered in
rate setting, as a factor, and utilities cannot sell an asset used in the service to create a profit and thereby restrict
the quality or increase the price of service. Despite the consideration of utility assets in the rate-setting process,
shareholders are the ones solely affected when the actual profits or losses of such a sale are realized; the utility
absorbs losses and gains, increases and decreases in the value of assets, based on economic conditions and occa-
sional unexpected technical difficulties, but continues to provide certainty in service both with regard to price
and quality. There can be a default risk affecting ratepayers, but this does not make ratepayers residual
claimants. While I do not wish to unduly rely on American jurisprudence, I would note that the leading U.S.
case on this point is Duquesne Light Co. v. Barasch, 488 U.S. 299 (U.S. S.C. 1989), which relies on the same
principle as was adopted in Market St. Ry. Co. v. Railroad Commission California, 324 U.S. 548 (U.S. S.C. 1945).

70 Furthermore, one has to recognize that utilities are not Crown entities, fraternal societies or cooperatives,
or mutual companies, although they have a "public interest" aspect which is to supply the public with a neces-
sary service (in the present case, the provision of natural gas). The capital invested is not provided by the public
purse or by the customers; it is injected into the business by private parties who expect as large a return on the
capital invested in the enterprise as they would receive if they were investing in other securities possessing equal
features of attractiveness, stability and certainty (see Northwestern 1929, at p. 192). This prospect will necessar-
ily include any gain or loss that is made if the company divests itself of some of its assets, i.e., land, buildings,

Copr. (c) West 2008 No Claim to Orig. Govt. Works

_1;t2ct_.u'r,II t2c.-Tc+2..-, z,i,-nrn



Page 32 of 58

Page 31
2006 CarswellAlta 139, 2006 SCC 4, JR 2006-358. 344 N.R. 293, [20061 A.W.L.D. 775,54 Alta. L.R. (4th) 1,
[20061 5 W.W.R. 1, 263 D.L.R. (4th) 193, 39 Admin. L.R. (4th) 159, 380 AR. 1, 363 WA.C. 1, [20061 1 S.C.R.
140

etc.

71 From my discussion above regarding the property interest, the Board was in no position to proceed with
an implicit refund by allocating to ratepayers the profits from the asset sale because it considered ratepayers had
paid excessive rates for services in the past. As such, the Citys first argument must fail. The Board was seeking
to rectify what it perceived as a historic over-compensation to the utility by ratepayers. There is no power gran-
ted in the various statutes for the Board to execute such a refund in respect of an erroneous perception of past
over-compensation. It is well established throughout the various provinces that utilities boards do not have the
authority to retroactively change rates (Northwestern 1979, at p. 691; Coseka Resources Ltd. v. Saratoga Pro-
cessing Co. (1980), 126 D.L.R. (3d) 705 (Alta. C.A.), at p. 715, leave to appeal refused, [1981] 2 S.C.R. vii
(S.C.C.); Dow Chemical Canada Inc., at pp. 734-35). But more importantly, it cannot even be said that there
was over-compensation: the rate-setting process is a speculative procedure in which both the ratepayers and the
shareholders jointly carry their share of the risk related to the business of the utility (see MacAvoy and Sidak, at
pp. 238-39).

2.3.3.3 The Power to Attach Conditions

72 As its second argument, the City submits that the power to allocate the proceeds from the sale of the util-
ity's assets is necessarily incidental to the express powers conferred on the Board by the AEUBA, the GUA and
the PUBA. It argues that the Board must necessarily have the power to allocate sale proceeds as part of its dis-
cretionary power to approve or refuse to approve a sale of assets. It submits that this results from the fact that
the Board is allowed to attach any condition to an order it makes approving such a sale. I disagree.

73 The City seems to assume that the doctrine of jurisdiction by necessary implication applies to "broadly
drawn powers" as it does for "narrowly drawn powers"; this caimot be. The Ontario Energy Board in its decision
in Re Consumers' Gas Co. (1987), E.B.R.O. 410-11/411-11/412-11, at para. 4.73, enumerated the circumstances
when the doctrine of jurisdiction by necessary implication may be applied:

1. when the jurisdiction sought is necessary to accomplish the objects of the legislative scheme and is
essential to the Board fulfilling its mandate;

2. when the enabling act fails to explicitly grant the power to accomplish the legislative objective;

3. when the mandate of the Board is sufficiently broad to suggest a legislative intention to implicitly
confer jurisdiction;

4. when the jurisdiction sought is not one which the Board has dealt with through use of expressly gran-
ted powers, thereby showing an absence of necessity; and

5. when the legislature did not address its mind to the issue and decide against conferring the power to
the Board. (See also Brown, at p. 2-16.3.)

74 In light of the above, it is clear that the doctrine of jurisdiction by necessary implication will be of less
help in the case of broadly drawn powers than for narrowly drawn ones. Broadly drawn powers will necessarily
be limited to only what is rationally related to the purpose of the regulatory framework. This is explained by
Professor Sullivan, at p. 228:

In practice, however, purposive analysis makes the powers conferred on administrative bodies almost infin-
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itely elastic. jarjyly cfrawii 'rs can k QoI tQ include iby necesay implication all thai i
ne to ciiable the offlciaal or agncy to acye purpose fr w powr was grantej. CcnrseJy.
broadly drawn powers a understoo tQ j11c1!id oiiy what is ratjomijiy tciaicci to tb pr of th power.
In this way the scope of the power expands or contracts as needed, in keeping with the purpose. [Emphasis
added.]

75 In the case at bar, s. 15 of the AEUBA, which allows the Board to impose additional conditions when
making an order, appears at first glance to be a power having infinitely elastic scope. However, in my opinion,
the attempt by the City to use it to augment the powers of the Board in s. 26(2) of the GUA must fail. The Court
must construe s. 15(3) of the AEUBA in accordance with the purpose of s. 26(2).

76 MacAvoy and Sidak, in their article, at pp. 234-36, suggest three broad reasons for the requirement that a
sale must be approved by the Board:

1. It prevents the utility from degrading the quality, or reducing the quantity, of the regulated service so
as to harm consumers;

2. It ensures that the utility maximizes the aggregate economic benefits of its operations, and not merely
the benefits flowing to some interest group or stakeholder; and

3. It specifically seeks to prevent favoritism toward investors.

77 Consequently, in order to impute jurisdiction to a regulatory body to allocate proceeds of a sale, there
must be evidence that the exercise of that power is a practical necessity for the regulatory body to accomplish
the objects prescribed by the legislature, something which is absent in this case (see Reference re National En-
ergy Board Act, [1986] 3 F.C. 275 (Fed. C.A.)). In order to meet these three goals, it is not necessary for the
Board to have control over which party should benefit from the sale proceeds. The public interest component
cannot be said to be sufficient to impute to the Board the power to allocate all the profits pursuant to the sale of
assets. In fact, it is not necessary for the Board in carrying out its mandate to order the utility to surrender the
bulk of the proceeds from a sale of its property in order for that utility to obtain approval for a sale. The Board
has other options within its jurisdiction which do not involve the appropriation of the sale proceeds, the most ob-
vious one being to refuse to approve a sale that will, in the Board's view, affect the quality and/or quantity of the
service offered by the utility or create additional operating costs for the future. This is not to say that the Board
can never attach a condition to the approval of sale. For example, the Board could approve the sale of the assets
on the condition that the utility company gives undertakings regarding the replacement of the assets and their
profitability. It could also require as a condition that the utility reinvest part of the sale proceeds back into the
company in order to maintain a modern operating system that achieves the optimal growth of the system.

78 In my view, allowing the Board to confiscate the net gain of the sale under the pretence of protecting
rate-paying customers and acting in the "public interest" would be a serious misconception of the powers of the
Board to approve a sale; to do so would completely disregard the economic rationale of rate setting, as I ex-
plained earlier in these reasons. Such an attempt by the Board to appropriate a utility's excess net revenues for
ratepayers would be highly sophisticated opportunism and would, in the end, simply increase the utility's capital
costs (MacAvoy and Sidak, at p. 246). At the risk of repeating myself, a public utility is first and foremost a
private business venture which has as its goal the making of profits. This is not contrary to the legislative
scheme, even though the regulatory compact modifies the normal principles of economics with various restric-
tions explicitly provided for in the various enabling statutes. None of the three statutes applicable here provides
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the Board with the power to allocate the proceeds of a sale and therefore affect the property interests of the pub-
lic utility.

79 It is well established that potentially confiscatory legislative provision ought to be construed cautiously
so as not to strip interested parties of their rights without the clear intention of the legislation (see Sullivan, at
pp. 400-403; Côté, at pp. 482-86; Pacific National Investments Ltd. v. Victoria (City), [2000] 2 S.C.R. 919, 2000
SCC 64 (S.C.C.), at para. 26; Leiriao c. Val-Bélair (Ville), [19911 3 S.C.R. 349 (S.C.C.), at p. 357; Hongkong
Bank of Canada v. Wheeler Holdings Ltd., [1993] 1 S.C.R. 167 (S.C.C.), at p. 197). Not only is the authority to
attach a condition to allocate the proceeds of a sale to a particular party unnecessary for the Board to accomplish
its role, but deciding otherwise would lead to the conclusion that a broadly drawn power can be interpreted so as
to encroach on the economic freedom of the utility, depriving it of its rights. This would go against the above
principles of interpretation.

80 If the Alberta legislature wishes to confer on ratepayers the economic benefits resulting from the sale of
utility assets, it can expressly provide for this in the legislation, as was done by some states in the United States
(e.g., Connecticut).

2.4 Other Considerations

81 Under the regulatory compact, customers are protected through the rate-setting process, under which the
Board is required to make a well-balanced determination. The record shows that the City did not submit to the
Board a general rate review application in response to ATCOs application requesting approval for the sale of the
property at issue in this case. Nonetheless, if it chose to do so, this would not have stopped the Board, on its own
initiative, from convening a hearing of the interested parties in order to modify and fix just and reasonable rates
to give due consideration to any new economic data anticipated as a result of the sale (PUBA, s. 89(a); GUA, ss.
24, 36(a), 37(3), 40) (see Appendix).

2.5 If Jurisdiction Had Been Found, Was the Board's Allocation Reasonable?

82 In light of my conclusion with regard to jurisdiction, it is not necessary to determine whether the Board's
exercise of discretion by allocating the sale proceeds as it did was reasonable. Nonetheless, given the reasons of
my colleague Binnie J., I will address the issue very briefly. Had I not concluded that the Board lacked jurisdic-
tion, my disposition of this case would have been the same, as I do not believe the Board met a reasonable stand-
ard when it exercised its power.

83 I am not certain how one could conclude that the Board's allocation was reasonable when it wrongly as-
sumed that ratepayers had acquired a proprietary interest in the utility's assets because assets were a factor in the
rate-setting process, and, moreover, when it explicitly concluded that no harm would ensue to customers from
the sale of the asset. In my opinion, when reviewing the substance of the Board's decision, a court must conduct
a two-step analysis: first, it must determine whether the order was warranted given the role of the Board to pro-
tect the customers, (i.e., was the order necessary in the public interest?); and second, if the first question is
answered in the affirmative, a court must then examine the validity of the Board's application of the TransAlta
Formula (see para. 12 of these reasons), which refers to the difference between net book value and original cost,
on the one hand, and appreciation in the value of the asset on the other. For the purposes of this analysis, I view
the second step as a mathematical calculation and nothing more. I do not believe it provides the criteria which
guides the Board to determine if it should allocate part of the sale proceeds to ratepayers. Rather, it merely
guides the Board on what to allocate and how to allocate it (if it should do so in the first place). It is also inter-
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esting to note that there is no discussion of the fact that the book value used in the calculation must be referable
solely to the financial statements of the utility.

84 In my view, as I have already stated, the power of the Board to allocate proceeds does not even arise in
this case. Even by the Board's own reasoning, it should only exercise its discretion to act in the public interest
when customers would be harmed or would face some risk of harm. But the Board was clear: there was no harm
or risk of harm in the present situation (Decision 2002-037; para. 54):

With the continuation of the same level of service at other locations and the acceptance by customers re-
garding the relocation, the Board is convinced there should be no impact on the level of service to custom-
ers as a result of the Sale. In any event, the Board considers that the service level to customers is a matter
that can be addressed and remedied in a future proceeding if necessary.

After declaring that the customers would not, on balance, be harmed, the Board maintained that, on the basis of
the evidence filed, there appeared to be a cost savings to the customers. There was no legitimate customer in-
terest which could or needed to be protected by denying approval of the sale, or by making approval conditional
on a particular allocation of the proceeds. Even if the Board had found a possible adverse effect arising from the
sale, how could it allocate proceeds now based on an unquantified future potential loss? Moreover, in the ab-
sence of any factual basis to support it, I am also concerned with the presumption of bad faith on the part of
ATCO that appears to underlie the Board's determination to protect the public from some possible future men-
ace. In any case, as mentioned earlier in these reasons, this determination to protect the public interest is also
difficult to reconcile with the actual power of the Board to prevent harm to ratepayers from occurring by simply
refusing to approve the sale of a utility's asset. To that, I would add that the Board has considerable discretion in
the setting of future rates in order to protect the public interest, as I have already stated.

85 In consequence, I am of the view that, in the present case, the Board did not identify any public interest
which required protection and there was, therefore, nothing to trigger the exercise of the discretion to allocate
the proceeds of sale. Hence, notwithstanding my conclusion on the first issue regarding the Board's jurisdiction,
I would conclude that the Board's decision to exercise its discretion to protect the public interest did not meet a
reasonable standard.

3. Conclusion

86 This Court's role in this case has been one of interpreting the enabling statutes using the appropriate in-
terpretive tools, i.e. context, legislative intention and objective. Going further than required by reading in unne-
cessary powers of an administrative agency under the guise of statutory interpretation is not consistent with the
rules of statutory interpretation. It is particularly dangerous to adopt such an approach when property rights are
at stake.

87 The Board did not have the jurisdiction to allocate the proceeds of the sale of the utility's asset; its de-
cision did not meet the correctness standard. Thus, I would dismiss the City's appeal and allow ATCOs cross-
appeal, both with costs. I would also set aside the Board's decision and refer the matter back to the Board to ap-
prove the sale of the property belonging to ATCO, recognizing that the proceeds of the sale belong to ATCO.

Binniej.:
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88 The respondent ATCO Gas and Pipelines Ltd. ("ATCO') is part of a large entrepreneurial company that
directly and through various subsidiaries operates both regulated businesses and unregulated businesses. The Al-
berta Energy and Utilities Board (the "Board') believes it not to be in the public interest to encourage utility
companies to mix together the two types of undertakings. In particular, the Board has adopted policies to dis-
courage utilities from using their regulated businesses as a platform to engage in land speculation to increase
their return on investment outside the regulatory framework. By awarding part of the profit to the utility (and its
shareholders), the Board rewards utilities for diligence in divesting themselves of assets that are no longer pro-
ductive, or that could be more productively employed elsewhere. However, by crediting part of the profit on the
sale of such property to the utility's rate base (i.e. as a set-off to other costs), the Board seeks to dampen any in-
centive for utilities to skew decisions in their regulated business to favour such profit taking unduly. Such a bal-
ance, in the Board's view, is necessary in the interest of the public which allows ATCO to operate its utility
business as a monopoly. In pursuit of this balance, the Board approved ATCO's application to sell land and
warehousing facilities in downtown Calgary, but denied ATCO's application to keep for its shareholders the en-
tire profit resulting from appreciation in the value of the land, whose cost of acquisition had formed part of the
rate base on which gas rates had been calculated since 1922. The Board ordered the profit on the sale to be alloc-
ated one third to ATCO and two thirds as a credit to its cost base, thereby helping keep utility rates down, and to
that extent benefiting ratepayers.

89 I have read with interest the reasons of my colleague Bastarache J. but, with respect, I do not agree with
his conclusion. As will be seen, the Board has authority under s. 15(3) of the Alberta Energy and Utilities Board
Act, R.S.A. 2000, c. A-17 ("AEUBA") to impose on the sale "any additional conditions that the Board considers
necessary in the public interest". Whether or not the conditions of approval imposed by the Board were neces-
sary in the public interest was for the Board to decide. The Alberta Court of Appeal overruled the Board but,
with respect, the Board is in a better position to assess necessity in this field for the protection of the public in-
terest than either that court or this Court. I would allow the appeal and restore the Board's decision.

I. Analysis

90 ATCO's argument boils down to the proposition announced at the outset of its factum:

In the absence of any property right or interest and of any harm to the customers arising from the withdraw-
al from utility service, there was no proper ground for reaching into the pocket of the utility. In essence this
case is about property rights.

(Respondent's factum, para. 2)

91 For the reasons which follow I do not believe the case is about property rights. ATCO chose to make its
investment in a regulated industry. The return on investment in the regulated gas industry is fixed by the Board,
not the free market. In my view, the essential issue is whether the Alberta Court of Appeal was justified in limit-
ing what the Board is allowed to "conside[r] necessary in the public interest".

4. The Board's Statutory Authorfty

92 The first question is one of jurisdiction. What gives the Board the authority to make the order ATCO
complains about? The Board's answer is threefold. Section 22(1) of the Gas Utilities Act, R.S.A. 2000, c. G-5
("GUA") provides in part that ' [t]he Board shall exercise a general supervision over all gas utilities, and the
owners of them . This, the Board says, gives it a broad jurisdiction to set policies that go beyond its specific
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powers in relation to specific applications, such as rate setting. Of more immediate pertinence, s. 26(2)(d)(i) of
the same Act prohibits the regulated utility from selling, leasing or otherwise encumbering any of its property
without the Board's approval. (To the same effect, see s. l0l(2)(d)(i) of the Public Utilities Board Act, R.S.A.
2000, c. P-45.) It is common ground that this restraint on alienation of property applies to the proposed sale of
ATCO's land and warehouse facilities in downtown Calgary, and that the Board could, in appropriate circum-
stances, simply have denied ATCO's application for approval of the sale. However, the Board was of the view to
allow the sale subject to conditions. The Board ruled that the greater power (i.e. to deny the sale) must include
the lesser (i.e. to allow the sale, subject to conditions) (Decision 2002-037, (Alta. E.U.B.), para. 47).

In appropriate circumstances, the Board clearly has the power to prevent a utility from disposing of its prop-
erty. In the Board's view it also follows that the Board can approve a disposition subject to appropriate con-
ditions to protect customer interests.

There is no need to rely on any such implicit power to impose conditions, however. As stated, the Board's expli-
cit power to impose conditions is found in s. 15(3) of the AEUBA, which authorizes the Board to "make any fur-
ther order and impose any additional conditions that the Board considers necessary in the public interest". In
Atco Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557 (S.C.C.), at p. 576, Estey, J., for the majority, stated:

It is evident from the powers accorded to the Board by the legislature in both statutes mentioned above that
the legislature has given the Board mandate cLf th widest Qroportions tç safeguard th public interest in
the nature and quality of the service provided to the community by the public utilities. [Emphasis added.]

The legislature says in s. 15(3) that the conditions are to be what the Board considers necessary. Of course, the
discretionary power to impose conditions thus granted is not unlimited. It must be exercised in good faith for its
intended purpose: C. U.P.E. v. Ontario (Minister of Labour), 12003] 1 S.C.R. 539, 2003 SCC 29 (S.C.C.). ATCO
says the Board overstepped even these generous limits. In ATCO's submission:

Deployment of the asset in utility service does not create or transfer any legal or equitable rights in that
property for ratepayers. Absent any such interest, any taking such as ordered by the Board is confiscatory.

(Respondent's factum, para. 38)

In my view, however, the issue before the Board was how much profit ATCO was entitled to earn on its invest-
ment in a regulated utility.

93 ATCO argues in the alternative that the Board engaged in impermissible "retroactive rate making. But
Alberta is an "original cost" jurisdiction, and no one suggests that the Board's original cost rate making during
the 80-plus years this investment has been reflected in ATCO's ratebase was wrong. The Board proposed to ap-
ply a portion of the expected profit to future rate making. The effect of the order is prospective, not retroactive.
Fixing the going-forward rate of return as well as general supervision of "all gas utilities, and the owners of
them" were matters squarely within the Board's statutory mandate.

B. The Board's Decision

94 ATCO argues that the Board's decision should be seen as a stand-alone decision divorced from its rate
making responsibilities. However, I do not agree that the hearing under s. 26 of the GUA can be isolated in this
way from the Board's general regulatory responsibilities. ATCO argues in its factum that

the subject application by [ATCO] to the Board did not concern or relate to a rate application, and the
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Board was not engaged in fixing rates (if that could provide any justification, which is denied).

(Respondent's factum, para. 98)
95 It seems the Board proceeded with the s. 26 approval hearing separately from a rate setting hearing
firstly because ATCO framed the proceeding in that way and secondly because this is the procedure approved by
the Alberta Court of Appeal in Transalta Utilities Corp. v. Alberta (Public Utilities Board) (1986), 68 AR. 171
(Alta. C.A.). That case (which I will refer to as Transalra (1986)) is a leading Alberta authority dealing with the
allocation of the gain on the disposal of utility assets and the source of what is called the TransAlta Formula ap-
plied by the Board in this case. Kerans J.A. had this to say, at p. 174.

I observe parenthetically that I now appreciate that it suits the convenience of everybody involved to resolve
issues of this sort, if possible, before a general rate hearing so as to lessen the burden on that already com-
plex procedure.

96 Given this encouragement from the Alberta Court of Appeal, I would place little significance on ATCO's
procedural point. As will be seen, the Board's ruling is directly tied into the setting of general rates because two
thirds of the profit is taken into account as an offset to ATCO's costs from which its revenue requirement is ulti-
mately derived. As stated, ATCO's profit on the sale of the Calgary property will be a current (not historical) re-
ceipt and, if the Board has its way, two thirds of it will be applied to future (not retroactive) rate making.

97 The s. 26 hearing proceeded in two phases. The Board first determined that it would not deny its approv-
al to the proposed sale as it met a "no-harm test" devised over the years by Board practice (it is not to be found
in the statutes) (Decision 2001-78). However, the Board linked its approval to subsequent consideration of the
financial ramifications, as the Board itself noted (Decision 2002-037):

The Board approved the Sale in Decision 2001-78 based on evidence that customers did not object to the
Sale [and) would not suffer a reduction in services nor would they cpod to th tiIc of financial harrn
as a result of the Sale that could be examined it a Luture proceeding. Qn th s. the Board determ-
ined that the no-harm test had been satisfied and that the Sale could proceed. [Emphasis added; para. 13.]

98 In effect, ATCO ignores the italicized words. It argues that the Board was functus after the first phase of
its hearing. However, ATCO itself had agreed to the two-phase procedure, and indeed the second phase was de-
voted to ATCO's own application for an allocation of the profits on the sale.

99 In the second phase of the s. 26 approval hearing, the Board allocated one third of the net gain to ATCO
and two thirds to the rate base (which would benefit ratepayers). The Board spelled out why it considered these
conditions to be necessary in the public interest. The Board explained that it was necessary to balance the in-
terests of both shareholders and ratepayers within the framework of what it called "the regulatory compact"
(Decision 2002-037, at para. 44). In the Board's view:

(a) there ought to be a balancing of the interests of the ratepayers and the owners of the utility;

(b) decisions made about the utility should be driven by both parties' interests;

(c) to award the entire gain to the ratepayers would deny the utility an incentive to increase its effi-
ciency and reduce its costs; and

(d) to award the entire gain to the utility might encourage speculation in non-depreciable property or
motivate the utility to identify and dispose of properties which have appreciated for reasons other than
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the best interest of the regulated business.
100 For purposes of this appeal, it is important to set out the Board's policy reasons in its own words:

To award the entire net gain on the land and buildings to the customers, while beneficial to the customers,
could establish an environment that may deter the process wherein the company continually assesses its op-
eration to identify, evaluate, and select options that continually increase efficiency and reduce costs.

Conversely, t award th entire net gain t ih cornpdny establish an envffonneidnt he rgtiIatd
llity company tpjgh1 b rnt it speculate in non-depreciable roperty or rM1it in th cppipny bing

rnQfiyatcci t WcntIf and sll inting prpprties wJr appreciation h. hcad occurred.

The Board believes that some method of balancing both parties' interests will result in optimization of busi-
ness objectives for both the customer and the company. Therefore, the Board considers that sharing of the
net gain on the sale of the land and buildings collectively in accordance with the TransAlta Formula is
equitable in the circumstances of this application and is consistent with past Board decisions. [Emphasis ad-
ded; paras. 112-14.1

101 The Court was advised that the two-third share allocated to ratepayers would be included in ATCO's
rate calculation to set off against the costs included in the rate base and amortized over a number of years.

C. Standard of Review

102 The Court's modern approach to this vexed question was recently set out by McLachlin C.J. in Q. v.
College of Physicians & Surgeons (British Columbia), [2003] 1 S.C.R. 226, 2003 SCC 19 (S.C.C.), at para. 26:

In the pragmatic and functional approach, the standard of review is determined by considering four contex-
tual factors - the presence or absence of a privative clause or statutory right of appeal; the expertise of the
tribunal relative to that of the reviewing court on the issue in question; the purposes of the legislation and
the provision in particular; and, the nature of the question - law, fact, or mixed law and fact. The factors
may overlap. The overall aim is to discern legislative intent, keeping in mind the constitutional role of the
courts in maintaining the rule of law.

103 I do not propose to cover the ground already set out in the reasons of my colleague Bastarache J. We
agree that the standard of review on matters of jurisdiction is correctness. We also agree that the Boards exer-
cise of its jurisdiction calls for greater judicial deference. Appeals from the Board are limited to questions of law
or jurisdiction. The Board knows a great deal more than the courts about gas utilities, and what limits it is neces-
sary to impose "in the public interest" on their dealings with assets whose cost is included in the rate base.
Moreover, it is difficult to think of a broader discretion than that conferred on the Board to "impose any addi-
tional conditions that the Board considers necessary in the public interest". The identification of a subjective
discretion in the decision maker ("the Board considers necessary"), the expertise of that decision maker and the
nature of the decision to be made (" in the public interest"), in my view, call for the most deferential standard,
patent unreasonableness.

104 As to the phrase "the Board considers necessary", Martland J. stated in Calgary Power Ltd. v. Co-
pithorne (1958). [1959] S.C.R. 24 (S.C.C.), at p. 34:

The question as to whether or not the respondent's lands were "necessary" is not one to be determined by the
Courts in this case. The question is whether the Minister "deemed" them to be necessary.
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See also D. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in Ganada (loose-leaf ed),
vol 1, at para. 14:2622: "Objective" and "Subjective" Grants of Discretion.

105 The expert qualifications of a regulatory Board are of "utmost importance in determining the intention
of the legislator with respect to the degree of deference to be shown to a tribunal's decision in the absence of a
full privative clause", as stated by Sopinka J. in C.J.A., Local 579 Bradco Construction Ltd., [1993] 2 S.C.R.
316 (S.C.C.), at p. 335. He continued:

Even where the tribunal's enabling statute provides explicitly for appellate review, as was the case in Bell
Canada v. Canada (Canadian Radio-Television and Telecommunications Commission), [1989] 1 S.C.R.
1722], it has been stressed that deference should be shown by the appellate tribunal to the opinions of the
specialized lower tribunal on matters squarely within its jurisdiction.

(This dictum was cited with approval in Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R.
557 (S.C.C.), at p. 592.)

106 A regulatory power to be exercised "in the public interest" necessarily involves accommodation of con-
flicting economic interests. It has long been recognized that what is "in the public interest" is not really a ques-
tion of law or fact but is an opinion. In Transalta (1986), the Alberta Court of Appeal (at para. 24) drew a paral-
lel between the scope of the words "public interest" and the well-known phrase "public convenience and neces-
sity" in its citation of Memorial Gardens Assn. (Canada) Ltd. v. Colwood Cemetery Co., [1958] S.C.R. 353
(S.C.C.), where this Court stated, at p. 357:

[Tihe question whether pi2jjc convenience and necessity requires a certain action is not one of fact. It is
prdominantly th formulation cf i opinion. Facts must, of course, be established to justify a decision by
the Commission but that decision is one which cannot be made without a substantial exercise of administrat-
ive discretion. In delegating this administrative discretion to the Commission the Legislature has delegated
to that body the responsibility of deciding, rn the piLt!iic interest, ... lEmphasis added.]

107 This passage reiterated the dictum of Rand J. in Union Gas Co. of Canada v. Sydenham Gas & Petro-
leum Co., [1957] S.C.R. 185 (S.C.C.), at p. 190:

It was argued, and it seems to have been the view of the Court, that the determination of public convenience
and necessity was itself a question of fact, but with that I am unable to agree: it is not an objective existence
to be ascertained; determination t formulation an cpioi thiy cç. th opinion f ( Board
inci f th I nJy. [Emphasis added.]

108 Of course even such a broad power is not untrammelled. But to say that such a power is capable of ab-
use does not lead to the conclusion that it should be truncated. I agree on this point with Reid J. (co-author of
R.F. Reid and H. David, Administrative Law and Practice (2nd ed. 1978), and co-editor of P. Anisman and R. F.
Reid, Administrative Law Issues and Practice (1995)) who wrote in Canadian Tire Corp. v. C. T. C. Dealer Hold-
ings Ltd. (1987), 59 OR. (2d) 79 (Ont. Div. Ct.), in relation to the powers of the Ontario Securities Commission,
at p. 97:

when the Commission has acted bona fide, with an obvious and honest concern for the public interest, and
with evidence to support its opinion, the prospect that the breadth of its discretion might someday tempt it to
place itself above the law by misusing that discretion is not something that makes the existence of the dis-
cretion bad per se, and requires the decision to be struck down.

(The C. T. C. Dealer Holdings decision was referred to with apparent approval by this Court in Committee for
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Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities Commission), [20011 2 S.C.R. 132.
2001 SCC 37 (S.C.C.), at para. 42.)

109 'Patent unreasonableness" is a highly deferential standard:

A correctness approach means that there is only one proper answer. A patently unreasonable one means that
there could have been many appropriate answers, but not the one reached by the decision maker.

(C.U.P.E., atpara. 164)

110 Having said all that, in my view nothing much turns on the result on whether the proper standard in that
regard is patent unreasonableness (as I view it) or simple reasonableness (as my colleague sees it). As will be
seen, the Board's response is well within the range of established regulatory opinions. Hence, even if the Board's
conditions were subject to the less deferential standard, I would find no cause for the Court to interfere.

D. Did the Board Have Jurisdiction to Impose the Condüions It Did on the Approval Order "In the Public In-
terest"?

111 ATCO says the Board had no jurisdiction to impose conditions that are "confiscatory". Framing the
question in this way, however, assumes the point in issue. The correct point of departure is not to assume that
ATCO is entitled to the net gain and then ask if the Board can confiscate it. ATCO's investment of $83,000 was
added in increments to its regulatory cost base as the land was acquired from time to time between 1922 and
1965. It is in the nature of a regulated industry that the question of what is a just and equitable return is determ-
ined by a board and not by the vagaries of the speculative property market.

112 I do not think the legal debate is assisted by talk of "confiscation". ATCO is prohibited by statute from
disposing of the asset without Board approval, and the Board has statutory authority to impose conditions on its
approval. The issue thus necessarily turns not on the existence of the jurisdiction but on the exercise of the
Board's jurisdiction to impose the conditions that it did, and in particular to impose a shared allocation of the net
gain.

E. Did the Board Improperly Exercise the Jurisdiction it Possessed to Impose Conditions the Board Con-
sidered "Necessaiy in the Public Interest"?

113 There is no doubt that there are many approaches to "the public interest". Which approach the Board
adopts is largely (and inherently) a matter of opinion and discretion. While the statutory framework of utilities
regulation varies from jurisdiction to jurisdiction, and practice in the United States must be read in light of the
constitutional protection of property rights in that country, nevertheless Alberta's grant of authority to its Board
is more generous than most. ATCO concedes that its "property" claim would have to give way to a contrary le-
gislative intent, but ATCO says such intent cannot be found in the statutes.

114 Most if not all regulators face the problem of how to allocate gains on property whose original cost is
included in the rate base but is no longer required to provide the service. There is a wealth of regulatory experi-
ence in many jurisdictions that the Board is entitled to (and does) have regard to in formulating its policies.
Striking the correct balance in the allocation of gains between ratepayers and investors is a common preoccupa-
tion of comparable boards and agencies:

First, it prevents the utility from degrading the quality, or reducing the quantity, of the regulated service so
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as to harm consumers. Second, it ensures that the utility maximizes the aggregate economic benefits of its
operations, and not merely the benefits flowing to some interest group or stakeholder. Third, it specifically
seeks to prevent favouritism toward investors to the detriment of ratepayers affected by the transaction.

('The Efficient Allocation of Proceeds from a Utility's Sale of Assets", by P. W. MacAvoy and J. G. Sidak
(2001) 22 Energy Li. 233. at p. 234)

115 The concern with which Canadian regulators view utilities under their jurisdiction that are speculating
in land is not new. In Re Consumers' Gas Co. (1976), E.B.R.O. 341-I, the Ontario Energy Board considered how
to deal with a real estate profit on land which was disposed of at an after-tax profit of over $2 million. The
Board stated:

The Station "B" property was not purchased by Consumers' for land speculation but was acquired for utility
purposes. This investment, while non-depreciable, was subject to interest charges and risk paid for through
revenues and, until the gas manufacturing plant became obsolete, disposal of the land was not a feasible op-
tion. Jf in such circumstances, the Board were to permit real estate profit trt to th shareholders onI.
jt wouiit tp to encourage ri peciiition with utility capital. In the Board's opinion, the sharehold-
ers and the ratepayers should share the benefits of such capital gains. [Emphasis added; para. 326.]

116 Some U.S. regulators also consider it good regulatory policy to allocate part or all of the profit to offset
costs in the rate base. In Boston Gas Co., Re, 49 P.U.R. 4th 1 (U.S. Mass. D.P.U. 1982), the regulator allocated a
gain on the sale of land to ratepayers, stating:

The company and its shareholders have received a return on the use of these parcels while they have been
included in rate base, and are not entitled to any additional return as a result of their sale. T liQici otherwise
would tc fip4 thtt rgtjjteit itjiiiy company rny specu1 m nondepreciable utility prcprjy mL cs
pit earning reasonable of return ftQffl customers that property, rpy accumulate windfall
through its . We find this to be an uncharacteristic risk/reward situation for a regulated utility to be in
with respect to its plant in service. [Emphasis added.]

117 Canadian regulators other than the Board are also concerned with the prospect that decisions of utilities
in their regulated business may be skewed under the undue influence of prospective profits on land sales. In Re
Consumers' Gas Co. (1991), E.B.R.O. 465, the Ontario Energy Board determined that a $1.9 million gain on
sale of land should be divided equally between shareholders and ratepayers. It held that

.the allocation of 100 percent of the profit from land sales to either the shareholders or the ratepayers
might diminish the recognition of the valid concerns of the excluded party. For example, the timing and in-
tensity of land purchase and sales negotiations could be skewed to favour or disregard the ultimate benefTi-
ciary (para. 3.3.8).

118 The Board's principle of dividing the gain between investors and ratepayers is consistent, as well, with
Re Natural Resource Gas Ltd., RP-2002-0147; EB-2002-0446, in which the Ontario Energy Board addressed the
allocation of a profit on the sale of land and buildings and again stated:

The Board finds that it is reasonable in the circumstances that the capital gains be shared equally between
the Company and its customers. In making this finding the Board has considered the non-recurring nature of
this transaction (para. 45).

119 The wide variety of regulatory treatment of such gains was noted by Kerans J.A. in Transalta (1986), at
pp. 175-76, including Boston Gas Co.. Re mentioned earlier. In Transalta (1986), the Board characterized
TransAlta's gain on the disposal of land and buildings included in its Edmonton "franchise" as "revenue" within
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the meaning of the Hydro and Electric Energy Act, R.S.A. 1980, c. H-13. (The case therefore did not deal with
the power to impose conditions the Board considers necessary in the public interest".) Kerans J.A. said (at p. 176):

I do not agree with the Board's decision for reasons later expressed, but it would be fatuous to deny that its
interpretation [of the word 'revenue"] is one which the word can reasonably bear.

Kerans J.A. went on to find that in that case "[tihe compensation was, for all practical purposes, compensation
for loss of franchise" (p. 180) and on that basis the gain in these "unique circumstances" (p. 179) could not, as a
matter of law, be characterized as revenue, i.e. applying a correctness standard. The range of regulatory practice
on the "gains on sale" issue was similarly noted by Goldie iA. in Yukon Energy Corp. v. Yukon (Utilities Board)
(1996), 74B.C.A.C. 58, 121 W.A.C. 58 (Y.T. CA.), atpara. 85.

120 A survey of recent regulatory experience in the United States reveals the wide variety of treatment in
that country of gains on the sale of undepreciated land. The range includes proponents of ATCO's preferred al-
location as well as proponents of the solution adopted by the Board in this case:

Some jurisdictions have concluded that as a matter of equity, shareholders alone should benefit from any
gain realized on appreciated real estate, because ratepayers generally pay only for taxes on the land and do
not contribute to the cost of acquiring the property and pay no depreciation expenses. Under this analysis,
ratepayers assume no risk for losses and acquire no legal or equitable interest in the property, but rather pay
only for the use of the land in utility service.

Other jurisdictions claim that ratepayers should retain some of the benefits associated with the sale of prop-
erty dedicated to utility service. Those jurisdictions that have adopted an equitable sharing approach agree
that a review of regulatory and judicial decisions on the issue does not reveal any general principle that re-
quires the allocation of benefits solely to shareholders; rather, the cases show only a general prohibition
against sharing benefits on the sale property that has never been reflected in utility rates.

(P. S. Cross, "Rate Treatment of Gain on Sale of Land: Ratepayer Indifference, A New Standard?" (1990),
Public Utilities Fortnightly 44, at p. 44)

Regulatory opinion in the United States favourable to the solution adopted here by the Board is illustrated by
Arizona Public Service Co., Re. 91 P.U.R. 4th 337, 1988 WL 391394 (U.S. Ariz. C.C. 1988):

To the extent any general principles can be gleaned from the decisions in other jurisdictions they are: (1) the
utility's stockholders are not automatically entitled to the gains from all sales of utility property; and (2)
ratepayers are not entitled to all or any part of a gain from the sale of property which has never been reflec-
ted in the utility's rates.

121 Assets purchased with capital reflected in the rate base come and go, but the utility itself endures. What
was done by the Board in this case is quite consistent with the "enduring enterprise" theory espoused, for ex-
ample, in Southern Caltfornia Water ('o., Re. 43 CPUC (2d) 596. 1992 WL 584058 (U.S. Cal. P.U.C. 1992). In
that case, Southern California Water had asked for approval to sell an old headquarters building and the issue
was how to allocate its profits on the sale. The Commission held:

Working from the principle of the "enduring enterprise", the gain-on-sale from this transaction should re-
main within the utility's operations rather than being distributed in the short run directly to either ratepayers
or shareholders. The "enduring enterprise" principle, is neither novel nor radical. It was clearly articulated
by the Commission in its seminal 1989 policy decision on the issue of gain-on-sale, D. 89-07-016, 32 Cal.
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P.UC. 2d 233 (Redding). Simply stated, to the extent that a utility realizes a gain-on-sale from the liquida-
tion of an asset and replaces it with another asset or obligation while at the same time its responsibility to
serve its customers is neither relieved nor reduced, then any gain-on-sale should remain within the utility's
operation.

122 In my view, neither the Alberta statutes nor regulatory practice in Alberta and elsewhere dictates the
answer to the problems confronting the Board. It would have been open to the Board to allow ATCO's applica-
tion for the entire profit. But the solution it adopted was quite within its statutory authority and does not call for
judicial intervention.

F. A TCO 's Arguments

123 Most of ATCO's principal submissions have already been touched on but I will repeat them here for
convenience. ATCO does not really dispute the Board's ability to impose conditions on the sale of land. Rather,
ATCO says that what the Board did here violates a number of basic legal protections and principles. It asks the
Court to clip the Board's wings.

124 Firstly, ATCO says that customers do not acquire any proprietary right in the company's assets. ATCO,
rather than its customers, originally purchased the property, held title to it, and therefore was entitled to any gain
on its sale. An allocation of profit to the customers would amount to a confiscation of the corporation's property.

125 Secondly, ATCO says its retention of 100% of the gain has nothing to do with the so-called "regulatory
compact". The gas customers paid what the Board regarded over the years as a fair price for safe and reliable
service. That is what the ratepayers got and that is all they were entitled to. The Board's allocation of part of the
profit to the ratepayers amounts to impermissible "retroactive" rate setting.

126 Thirdly, utilities are not entitled to include in the rate base an amount for depreciation on land and rate-
payers have therefore not repaid ATCO any part of ATCO's original cost, let alone the present value. The treat-
ment accorded gain on sales of depreciated property therefore does not apply.

127 Fourthly, ATCO complains that the Board's solution is asymmetrical. Ratepayers are given part of the
benefit of an increase in land values without, in a falling market, bearing any part of the burden of losses on the
disposition of land.

128 In my view, these are all arguments that should be (and were) properly directed to the Board. There are
indeed precedents in the regulatory field for what ATCO proposes, just as there are precedents for what the rate-
payers proposed. It was for the Board to decide what conditions in these particular circumstances were necessary
in the public interest. The Board's solution in this case is well within the range of reasonable options, as I will
endeavour to demonstrate.

1. The Confiscation issue

129 In its factum, ATCO says that '[t]he property belonged to the owner of the utility and the Board's pro-
posed distribution cannot be characterized otherwise than as being confiscatory" (respondent's factum, para. 6).
ATCO's argument overlooks the obvious difference between investment in an unregulated business and invest-
ment in a regulated utility where the regulator sets the return on investment, not the market place. In Southern
California Gas Co., Re, 38 CPUC (2d) 166. 118 P.U.R. 4th 81. 1990 WL 488654 (U.S. Cal. P.U.C. 1990) ("
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SoCa/Gas"), the regulator pointed out:

In the non-utility private sector, investors are not guaranteed to earn a fair return on such sunk investment.
Although shareholders and bondholders provide the initial capital investment, the ratepayers pay the taxes,
maintenance, and other costs of carrying utility property in rate base over the years, and thus insulate utility
investors from the risk of having to pay those costs. Ratepayers also pay the utility a fair return on property
(including land) while it is in rate base, compensate the utility for the diminishment of the value of its de-
preciable property over time through depreciation accounting, and bear the risk that they must pay depreci-
ation and a return on prematurely retired rate base property.

(It is understood, of course, that the Board does not appropriate the actual proceeds of sale. What happens is that
an amount equivalent to two-thirds of the profit is included in the calculation of ATCO's current cost base for
rate making purposes. In that way, there is a notional distribution of the benefit of the gain amongst the compet-
ing stakeholders.)

130 ATCO's argument is frequently asserted in the United States under the flag of constitutional protection
for "property". Constitutional protection has not however prevented allocation of all or part of such gains to the
U.S. ratepayers. One of the leading U.S. authorities is Democratic Central Committee of the District of
Columbia v. Washington Metropolitan Area Transit Commission, 485 F.2d 786 (U.S. C.A. D.C. 1973). In that
case, the assets at issue were parcels of real estate which had been employed in mass transit operations but
which were no longer needed when the transit system converted to buses. The regulator awarded the profit on
the appreciated land values to the shareholders but the Court of Appeals reversed the decision, using language
directly applicable to ATCO's "confiscation" argument:

We perceive no impediment, constitutional or otherwise, to recognition of a ratemaking principle enabling
ratepayers to benefit from appreciations in value of utility properties accruing while in service. We believe
the doctrinal consideration upon which pronouncements to the contrary have primarily rested has lost all
present-day vitality. Underlying these pronouncements is a basic legal and economic thesis - sometimes ar-
ticulated, sometimes implicit - that utility assets, though dedicated to the public service, remain exclusively
the property of the utility's investors, and that growth in value is an inseparable and inviolate incident of that
property interest. The precept of private ownership historically pervading our jurisprudence led naturally to
such a thesis, and early decisions in the ratemaking field lent some support to it; if still viable, it strengthens
the investor's claim. We think, however, after careful exploration, that the foundations for that approach,
and the conclusion it seemed to indicate, have long since eroded away (p. 800).

The court's reference to "pronouncements" which have "lost all present-day vitality" likely includes Board of
Public Utility Commissioners v. New York Telephone Co., 271 U.S. 23 (U.S.S.C. 1926), a decision relied upon
in this case by ATCO. In that case, the Supreme Court of the United States said (at p. 31):

Customers pay for service, not for the property used to render it. Their payments are not contributions to de-
preciation or other operating expenses or to capital of the company. By paying bills for service they do not
acquire any interest, legal or equitable, in the property used for their convenience or in the funds of the com-
pany. Property paid for out of moneys received for service belongs to the company just as does that pur-
chased out of proceeds of its bonds and stock.

In that case, the regulator belatedly concluded that the level of depreciation allowed the New York Telephone
Company had been excessive in past years and sought to remedy the situation in the current year by retroactively
adjusting the cost base. The court held that the regulator had no power to re-open past rates. The financial fruits
of the regulator's errors in past years now belonged to the company. That is not this case. No one contends that
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the Boards prior rates, based on ATCO's original investment, were wrong. In 2001, when the matter came be-
fore the Board, the Board had jurisdiction to approve or not approve the proposed sale. It was not a done deal.
The receipt of any profit by ATCO was prospective only. As explained in Arizona Public Service Co., Re:

In New York Telephone, the issue presented was whether a state regulatory commission could use excessive
depreciation accruals from prior years to reduce rates for future service and thereby set rates which did not
yield a just return .... the Court simply reiterated and provided the reasons for a ratemaking truism: rates
must be designed to produce enough revenue to pay current [reasonable] operating expenses and provide a
fair return to the utility's investors. If it turns out that, for whatever reason, existing rates have produced too
much or too little income, the past is past. J4ates raised Qt1QwrJ t rflcct cuiint cQitIQD.; thy
not designed to py back past excessive profits or recoip psi operating In contrast, the issue in this
proceeding is whether for ratemaking purposes a utility's test year income from sales of utility service can
include its income from sales of utility property. The United States Supreme Court's decision in New York
Telephone does not address that issue. [Emphasis added.]

131 More recently, the allocation of gain on sale was addressed by the California Public Utilities Commis-
sion in SoCalGas. In that case, as here, the utility (SoCalGas) wished to sell land and buildings located (in that
case) in downtown Los Angeles. The Commission apportioned the gain on sale between the shareholders and the
ratepayers, concluding that:

We believe that the issue of who owns the utility property providing utility service has become a red herring
in this case, and that ownership alone does not determine who is entitled to the gain on the sale of the prop-
erty providing utility service when it is removed from rate base and sold.

132 ATCO argues in its factum that ratepayers "do not acquire any interest, legal or equitable, in the prop-
erty used to provide the service or in the funds of the owner of the utility" (para. 2). In SoCalGas, the regulator
disposed of this point as follows:

No one seriously argues that ratepayers acquire title to the physical property assets used to provide utility
service; DRA [Division of Ratepayer Advocates] argues that the gain on sale should reduce future revenue
requirements not because ratepayers own the property, but rather because they paid the costs and faced the
risks associated with that property while it was in rate base providing public service.

This "risk" theory applies in Alberta as well. Over the last 80 years, there have been wild swings in Alberta real
estate, yet through it all, in bad times and good, the ratepayers have guaranteed ATCO a just and equitable re-
turn on its investment in this land and these buildings.

133 The notion that the division of risk justifies a division of the net gain was also adopted by the regulator
in SoCalGas:

Although the shareholders and bondholders provided the initial capital investment, the ratepayers paid the
taxes, maintenance, and other costs of carrying the land and buildings in rate base over the years, and paid
the utility a fair return on its unamortized investment in the land and buildings while they were in rate base.

In other words, even in the United States, where property rights are constitutionally protected, ATCO's "confisca-
tion" point is rejected as an oversimplification.

134 My point is not that the Board's allocation in this case is necessarily correct in all circumstances. Other
regulators have determined that the public interest requires a different allocation. The Board proceeds on a "case-
by-case" basis. My point simply is that the Board's response in this case cannot be considered "confiscatory" in
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any proper use of the term, and is well within the range of what are regarded in comparable jurisdictions as ap-
propriate regulatory responses to the allocation of the gain on sale of land whose original investment has been
included by the utility itself in its rate base. The Boards decision is protected by a deferential standard of review
and in my view it should not have been set aside.

2. The Regulatory Compact

135 The Board referred in its decision to the regulatory compact which is a loose expression suggesting
that in exchange for a statutory monopoly and receipt of revenue on a cost plus basis, the utility accepts limita-
tions on its rate of return and its freedom to do as it wishes with property whose cost is reflected in its rate base.
This was expressed in the Washington Metropolitan Area Transit case by the U.S. Court of Appeals as follows
(at p. 806):

The ratemaking process involves fundamentally "a balancing of the investor and the consumer interests."
The investor's interest lies in the integrity of his investment and a fair opportunity for a reasonable return
thereon. The consumer's interest lies in governmental protection against unreasonable charges for the mono-
polistic service to which he subscribes. In terms of property value appreciations, the balance is best struck at
the point at which the interests of both groups receive maximum accommodation.

136 ATCO considers that the Board's allocation of profit violated the regulatory compact not only because
it is confiscatory but because it amounts to "retroactive rate making". In Northwestern Utilities Ltd. v. Edmonton
(City) (1978), [1979] 1 S.C.R. 684 (S.C.C.), Estey J. stated, atp. 691:

It is clear from many provisions of The Gas Utilities Act that the Board must act prospectively and may not
award rates which will recover expenses incurred in the past and not recovered under rates established for
past periods.

137 As stated earlier, the Board in this case was addressing a prospective receipt and allocated two thirds of
it to a prospective (not retroactive) rate making exercise. This is consistent with regulatory practice, as is illus-
trated by New York Water Service Co. v. Public Service Commission, 208 N.Y.S.2d 857 (U.S. S.C. Ct. App.
1962). In that case, a utility commission ruled that gains on the sale of real estate should be taken into account to
reduce rates annually over the following period of 17 years (p. 864):

If land is sold at a profit, it is required that the profit be added to, i.e., "credited to", the depreciation reserve,
so that there is a corresponding reduction of the rate base and resulting return.

The regulator's order was upheld by the New York State Supreme Court (Appellate Division).

138 More recently, in Compliance with the Energy Policy Act of 1992, Re, 62 CPUC (2d) 517, WL 768628
(U.S. Cal. P.U.C. 1995), the regulator commented:

.we found it appropriate to allocate the principal amount of the gain to offset future costs of headquarters
facilities, because ratepayers had borne the burden of risks and expenses while the property was in ratebase.
At the same time, we found that it was equitable to allocate a portion of the benefits from the gain-on-sale to
shareholders in order to provide a reasonable incentive to the utility to maximize the proceeds from selling
such property and compensate shareholders for any risks borne in connection with holding the former prop- erty.

139 The emphasis in all these cases is on balancing the interests of the shareholders and the ratepayers. This
is perfectly consistent with the "regulatory compact" approach reflected in the Board doing what it did in this
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case.

3. Land as a Non-Depreciable Asset

140 The Alberta Court of Appeal drew a distinction between gains on sale of land, whose original cost is
not depreciated (and thus is not repaid in increments through the rate base) and depreciated property such as
buildings where the rate base does include a measure of capital repayment and which in that sense the ratepayers
have 'paid for. The Alberta Court of Appeal held that the Board was correct to credit the rate base with an
amount equivalent to the depreciation paid in respect of the buildings (this is the subject matter of ATCO's
cross-appeal). Thus in this case, the land was still carried on ATCO's books at its original price of $83,720
whereas the original $596,591 cost of the buildings had been depreciated through the rates charged customers to
a net book value of $141,525.

141 Regulatory practice shows that many (not all) regulators also do not accept the distinction (for this pur-
pose) between depreciable and non-depreciable assets. In Boston Gas Co., Re for example (cited in Transalta
(1986), at p. 176), the regulator held:

.the company's ratepayers have been paying a return on this land as well as all other costs associated with
its use. The fact that land is a nondepreciable asset because its useful value is not ordinarily diminished
through use is, we find, irrelevant to the question of who is entitled to the proceeds on the sales of this land.

142 In SoCalGas, as well, the Commission declined to make a distinction between the gain on sale of depre-
ciable, as compared to non-depreciable, property, stating "We see little reason why land sales should be treated
differently." The decision continued:

In short, whether an asset is depreciated for ratemaking purposes or not, ratepayers commit to paying a re-
turn on its book value for as long as it is used and useful. Depreciation simply recognizes the fact that cer-
tain assets are consumed over a period of utility service while others are not. Th bic 1Ijc!1ishjp kciw
the i,!jffiy and ratepayers is depreciable non-depreciable assets. [Emphasis added.]

143 In ('alifomia Water Service Co., Re, 66 CPUC (2d) 100. 1996 WL 293205 (U.S. Cal. P.U.C. 1996), the
regulator commented that:

Our decisions generally find no reason to treat gain on the sale of nondepreciable property, such as bare
land, different[ly] than gains on the sale of depreciable rate base assets and land in PHFU [plant held for fu-
ture use].

144 Again, my point is not that the regulator must reject any distinction between depreciable and non-
depreciable property. Simply, my point is that the distinction does not have the controlling weight as contended
by ATCO. In Alberta, it is up to the Board to determine what allocations are necessary in the public interest as
conditions of the approval of sale. ATCO's attempt to limit the Board's discretion by reference to various doc-
trine is not consistent with the broad statutory language used by the Alberta legislature and should be rejected.

4. Lack of Reciprocity

145 ATCO argues that the customers should not profit from a rising market because if the land loses value it
is ATCO, and not the ratepayers, that will absorb the loss. However, the material put before the Court suggests
that the Board takes into account both gains and losses. In the following decisions the Board stated, repeated,
and repeated again its "general rule" that
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.the Board considers that any profit or iQ (being the difference between the net book value of the assets
and the sale price of those assets) resulting from the disposal of utility assets sjjii ccrtp the c,ers
of the utility and not to the owner of the utility. [Emphasis added.]

(See TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E841 16, at p. 17; TransAita Utilities Corp.
(1984), Alta. P.U.B. Decision No. E841 15, at p. 12; Re Gas Utilities Act and Public Utilities Board Act, (1984),
Alta. P.U.B. Decision No. E841 13, at p. 23.)

146 In Alberta Government Telephones, the Board reviewed a number of regulatory approaches (including
Boston Gas Co., Re, previously mentioned) with respect to gains on sale and concluded with respect to its own
practice, at p. 12:

The Board is aware that it has not applied any consistent formula or rule which would automatically determ-
ine the accounting procedure to be followed in the treatment of gains or losses on the disposition of utility
assets. The reason for this is that the Board's determination of what is fair and reasonable rests on the merits
or facts of each case.

147 ATCOs contention that it alone is burdened with the risk on land that declines in value overlooks the
fact that in a falling market, the utility continues to be entitled to a rate of return on its original investment even
if the market value at the time is substantially less than its original investment. As pointed out in SoCalGas:

If the land actually does depreciate in value below its original cost, then one view could be that the steady
rate of return [the ratepayersi have paid for the land over time has actually overcompensated investors.
Thus, there is symmetry of risk and reward associated with rate base land just as there is with regard to de-
preciable rate base property.

H. Conclusion

148 In summary, s. 15(3) of the AEUBA authorized the Board in dealing with ATCO's application to ap-
prove the sale of the subject land and buildings to "impose any additional conditions that the Board considers
necessary in the public interest". In the exercise of that authority, and having regard to the Board's "general su-
pervision over all gas utilities, and the owners of them" (GUA, s. 22(1)), the Board made an allocation of the net
gain for the public policy reasons which it articulated in its decision. Perhaps not every regulator and not every
jurisdiction would exercise the power in the same way, but the allocation of the gain on an asset ATCO sought
to withdraw from the rate base was a decision the Board was mandated to make. It is not for the Court to substi-
tute its own view of what is "necessary in the public interest".

III. Disposition

149 I would allow the appeal, set aside the decision of the Alberta Court of Appeal, and restore the decision
of the Board, with costs to the City of Calgary both in this Court and in the court below. ATCO's cross-appeal
should be dismissed with costs.

Appeal dismissed: cross-appeal allowed.

Pourvoi rejeté; pourvoi incident rejeté.

Appendix - APPENDIX

Copr. (c) West 2008 No Claim to Orig. Govt. Works

-Q,.dt2,-ft-LTTt4T /1I,,fl1(



Page 50 of 58

Page 49
2006 CarswellAlta 139, 2006 SCC 4, JR 2006-358, 344 N.R. 293, [20061 A.W.L.D. 775, 54 Alta. L.R. (4th) 1,
[2006] 5 W.W.R. 1, 263 D.L.R. (4th) 193, 39 Admin. L.R. (4th) 159, 380 AR. 1, 363 W.A.C. 1, [2006] 1 S.C.R.
140

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A- 17

[Jurisdiction]

13 All matters that may be dealt with by the ERCB or the PUB under any enactment or as otherwise
provided by law shall be dealt with by the Board and are within the exclusive jurisdiction of the Board.

[Powers of the Board]

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and privileges
of the ERCB and the PUB that are granted or provided for by any enactment or by law.

(2) In any case where the ERCB, the PUB or the Board may act in response to an application, com-
plaint, direction, referral or request, the Board may act on its own initiative or motion.

(3) Without restricting subsection (1), the Board may do all or any of the following:

(a) make any order that the ERCB or the PUB may make under any enactment;

(b) with the approval of the Lieutenant Governor in Council, make any order that the ERCB may,
with the approval of the Lieutenant Governor in Council, make under any enactment;

(c) with the approval of the Lieutenant Governor in Council, make any order that the PUB may,
with the approval of the Lieutenant Governor in Council, make under any enactment;

(d) with respect to an order made by the Board, the ERCB or the PUB in respect of matters referred
to in clauses (a) to (c), make any further order and impose any additional conditions that the Board
considers necessary in the public interest;

(e) make an order granting the whole or part only of the relief applied for;

(f) where it appears to the Board to be just and proper, grant partial, further or other relief in addi-
tion to, or in substitution for, that applied for as fully and in all respects as if the application or mat-
ter had been for that partial, further or other relief.

[Appeals]

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a question of
jurisdiction or on a question of law.

(2) Leave to appeal may be obtained from a judge of the Court of Appeal only on an application made

(a) within 30 days from the day that the order, decision or direction sought to be appealed from was
made, or

(b) within a further period of time as granted by the judge where the judge is of the opinion that the
circumstances warrant the granting of that further period of time.

[Exclusion of prerogative writs]

27 Subject to section 26, every action, order, ruling or decision of the Board or the person exercising
the powers or performing the duties of the Board is final and shall not be questioned, reviewed or re-
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strained by any proceeding in the nature of an application for judicial review or otherwise in any court.
Gas Utilities Act, R.S.A. 2000, c. G-5

[Supervision]

22(1) The Board shall exercise a general supervision over all gas utilities, and the owners of them, and
may make any orders regarding equipment, appliances, extensions of works or systems, reporting and
other matters, that are necessary for the convenience of the public or for the proper carrying out of any
contract, charter or franchise involving the use of public property or rights.

(2) The Board shall conduct all inquiries necessary for the obtaining of complete information as to the
manner in which owners of gas utilities comply with the law, or as to any other matter or thing within
the jurisdiction of the Board under this Act.

[Investigation of gas utilityl

24(1) The Board, on its own initiative or on the application of a person having an interest, may investig-
ate any matter concerning a gas utility.

[Designated gas utilities]

26(1) The Lieutenant Governor in Council may by regulation designate those owners of gas utilities to
which this section and section 27 apply.

(2) No owner of a gas utility designated under subsection (1) shall

(a) issue any

(i) of its shares or stock, or

(ii) bonds or other evidences of indebtedness, payable in more than one year from the date of them,
unless it has first satisfied the Board that the proposed issue is to be made in accordance with law
and has obtained the approval of the Board for the purposes of the issue and an order of the Board
authorizing the issue,

(b) capitalize

(i) its right to exist as a corporation,

(ii) a right, franchise or privilege in excess of the amount actually paid to the Government or a
municipality as the consideration for it, exclusive of any tax or annual charge, or

(iii) a contract for consolidation, amalgamation or merger,
(c) without the approval of the Board, capitalize any lease, or

(d) without the approval of the Board,

(i) sell, lease, mortgage or otherwise dispose of or encumber its property, franchises, privileges
or rights, or any part of it or them, or
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(ii) merge or consolidate its property, franchises, privileges or rights, or any part of it or them,

and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation made in contraven-
tion of this clause is void, but nothing in this clause shall be construed to prevent in any way the
sale, lease, mortgage, disposition, encumbrance, merger or consolidation of any of the property of
an owner of a gas utility designated under subsection (1) in the ordinary course of the owner's busi- ness.

[Prohibited share transactions]

27(1) Unless authorized to do so by an order of the Board, the owner of a gas utility designated under
section 26(1) shall not sell or make or permit to be made on its books any transfer of any share or shares
of its capital stock to a corporation, however incorporated, if the sale or transfer, by itself or in connec-
tion with previous sales or transfers, would result in the vesting in that corporation of more than 50% of
the outstanding capital stock of the owner of the gas utility.

[Powers of Board]

36 The Board, on its own initiative or on the application of a person having an interest, may by order in
writing, which is to be made after giving notice to and hearing the parties interested,

(a) fix just and reasonable individual rates, joint rates, tolls or charges or schedules of them, as well
as commutation and other special rates, which shall be imposed, observed and followed afterwards
by the owner of the gas utility,

(b) fix proper and adequate rates and methods of depreciation, amortization or depletion in respect
of the property of any owner of a gas utility, who shall make the owner's depreciation, amortization
or depletion accounts conform to the rates and methods fixed by the Board,

(c) fix just and reasonable standards, classifications, regulations, practices, measurements or ser-
vice, which shall be furnished, imposed, observed and followed thereafter by the owner of the gas utility,

(d) require an owner of a gas utility to establish, construct, maintain and operate, but in compliance
with this and any other Act relating to it, any reasonable extension of the owner's existing facilities
when in the judgment of the Board the extension is reasonable and practical and will furnish suffi-
cient business to justify its construction and maintenance, and when the financial position of the
owner of the gas utility reasonably warrants the original expenditure required in making and oper-
ating the extension, and

(e) require an owner of a gas utility to supply and deliver gas to the persons, for the purposes, at the
rates, prices and charges and on the terms and conditions that the Board directs, fixes or imposes.

[Rate base]

37(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed
and followed afterwards by an owner of a gas utility, the Board shall determine a rate base for the prop-
erty of the owner of the gas utility used or required to be used to provide service to the public within
Alberta and on determining a rate base it shall fix a fair return on the rate base.
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(2) In determining a rate base under this section, the Board shall give due consideration

(a) to the cost of the property when first devoted to public use and to prudent acquisition cost to the
owner of the gas utility, less depreciation, amortization or depletion in respect of each, and

(b) to necessary working capital.

(3) In fixing the fair return that an owner of a gas utility is entitled to earn on the rate base, the Board
shall give due consideration to all facts that in its opinion are relevant.

[Excess revenues or losses]

40 In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed
and followed afterwards by an owner of a gas utility,

(a) the Board may consider all revenues and costs of the owner that are in the Board's opinion ap-
plicable to a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is initiated for the fixing of
rates, tolls or charges, or schedules of them,

(ii) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i) and (ii) if they are
consecutive,

and need not consider the allocation of those revenues and costs to any part of that period,

(b) the Board may give effect to that part of any excess revenue received or any revenue deficiency
incurred by the owner that is in the Board's opinion applicable to the whole of the fiscal year of the
owner in which a proceeding is initiated for the fixing of rates, tolls or charges, or schedules of
them, that the Board determines is just and reasonable,

(c) the Board may give effect to that part of any excess revenue received or any revenue deficiency
incurred by the owner after the date on which a proceeding is initiated for the fixing of rates, tolls
or charges, or schedules of them, that the Board determines has been due to undue delay in the
hearing and determining of the matter, and

(d) the Board shall by order approve

(i) the method by which, and

(ii) the period, including any subsequent fiscal period, during which,

any excess revenue received or any revenue deficiency incurred, as determined pursuant to clause
(b) or (c), is to be used or dealt with.

[General powers of Boardi

59 For the purposes of this Act, the Board has the same powers in respect of the plant, premises, equip-
ment, service and organization for the production, distribution and sale of gas in Alberta, and in respect
of the business of an owner of a gas utility and in respect of an owner of a gas utility, that are by the
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Public Utilities Board Act conferred on the Board in the case of a public utility under that Act.
Public Utilities Board Act, R.S.A. 2000, c. P-45

[Jurisdiction and powers]

36(1) The Board has all the necessary jurisdiction and power

(a) to deal with public utilities and the owners of them as provided in this Act;

(b) to deal with public utilities and related matters as they concern suburban areas adjacent to a
city, as provided in this Act.

(2) In addition to the jurisdiction and powers mentioned in subsection (1), the Board has all necessary
jurisdiction and powers to perform any duties that are assigned to it by statute or pursuant to statutory
authority.

(3) The Board has, and is deemed at all times to have had, jurisdiction to fix and settle, on application,
the price and terms of purchase by a council of a municipality pursuant to section 47 of the Municipal
Government Act

(a) before the exercise by the council under that provision of its right to purchase and without bind-
ing the council to purchase, or

(b) when an application is made under that provision for the Board's consent to the purchase, before
hearing or determining the application for its consent.

[General poweri

37 In matters within its jurisdiction the Board may order and require any person or local authority to do
forthwith or within or at a specified time and in any manner prescribed by the Board, so far as it is not
inconsistent with this Act or any other Act conferring jurisdiction, any act, matter or thing that the per-
son or local authority is or may be required to do under this Act or under any other general or special
Act, and may forbid the doing or continuing of any act, matter or thing that is in contravention of any
such Act or of any regulation, rule, order or direction of the Board.

[Investigation of utilities and ratesj

80 When it is made to appear to the Board, on the application of an owner of a public utility or of a mu-
nicipality or person having an interest, present or contingent, in the matter in respect of which the ap-
plication is made, that there is reason to believe that the tolls demanded by an owner of a public utility
exceed what is just and reasonable, having regard to the nature and quality of the service rendered or of
the commodity supplied, the Board

(a) may proceed to hold any investigation that it thinks fit into all matters relating to the nature and
quality of the service or the commodity in question, or to the performance of the service and the
tolls or charges demanded for it,

(b) may make any order respecting the improvement of the service or commodity and as to the tolls
or charges demanded, that seems to it to be just and reasonable, and

(c) may disallow or change, as it thinks reasonable, any such tolls or charges that, in its opinion, are
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excessive, unjust or unreasonable or unjustly discriminate between different persons or different
municipalities, but subject however to any provisions of any contract existing between the owner of
the public utility and a municipality at the time the application is made that the Board considers fair
and reasonable.

[Supervision by Board]

85(1) The Board shall exercise a general supervision over all public utilities, and the owners of them,
and may make any orders regarding extension of works or systems, reporting and other matters, that are
necessary for the convenience of the public or for the proper carrying out of any contract, charter or
franchise involving the use of public property or rights.

[Investigation of public utility]

87(1) The Board may, on its own initiative, or on the application of a person having an interest, invest-
igate any matter concerning a public utility.

(2) When in the opinion of the Board it is necessary to investigate a public utility or the affairs of its
owner, the Board shall be given access to and may use any books, documents or records with respect to
the public utility and in the possession of any owner of the public utility or municipality or under the
control of a board, commission or department of the Government.

(3) A person who directly or indirectly controls the business of an owner of a public utility within Al-
berta and any company controlled by that person shall give the Board or its agent access to any of the
books, documents and records that relate to the business of the owner or shall furnish any information
in respect of it required by the Board.

[Fixing of rates]

89 The Board, either on its own initiative or on the application of a person having an interest, may by
order in writing, which is to be made after giving notice to and hearing the parties interested,

(a) fix just and reasonable individual rates, joint rates, tolls or charges, or schedules of them, as
well as commutation, mileage or kilometre rate and other special rates, which shall be imposed, ob-
served and followed subsequently by the owner of the public utility;

(b) fix proper and adequate rates and methods of depreciation, amortization or depletion in respect
of the property of any owner of a public utility, who shall make the owner's depreciation, amortiza-
tion or depletion accounts conform to the rates and methods fixed by the Board;

(c) fix just and reasonable standards, classifications, regulations, practices, measurements or ser-
vice, which shall be furnished, imposed, observed and followed subsequently by the owner of the
public utility;

(d) repealed;

(e) require an owner of a public utility to establish, construct, maintain and operate, but in compli-
ance with other provisions of this or any other Act relating to it, any reasonable extension of the
owner's existing facilities when in the judgment of the Board the extension is reasonable and prac-
tical and will furnish sufficient business to justify its construction and maintenance, and when the
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financial position of the owner of the public utility reasonably warrants the original expenditure re-
quired in making and operating the extension.

[Determining rate basel

90(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed
and followed subsequently by an owner of a public utility, the Board shall determine a rate base for the
property of the owner of a public utility used or required to be used to provide service to the public
within Alberta and on determining a rate base it shall fix a fair return on the rate base.

(2) In determining a rate base under this section, the Board shall give due consideration

(a) to the cost of the property when first devoted to public use and to prudent acquisition cost to the
owner of the public utility, less depreciation, amortization or depletion in respect of each, and

(b) to necessary working capital.

(3) In fixing the fair return that an owner of a public utility is entitled to earn on the rate base, the Board
shall give due consideration to all those facts that, in the Boards opinion, are relevant.

[Revenue and costs considered]

91(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, observed
and followed by an owner of a public utility,

(a) the Board may consider all revenues and costs of the owner that are in the Boards opinion ap-
plicable to a period consisting of

(i) the whole of the fiscal year of the owner in which a proceeding is initiated for the fixing of
rates, tolls or charges, or schedules of them,

(ii) a subsequent fiscal year of the owner, or

(iii) 2 or more of the fiscal years of the owner referred to in subclauses (i) and (ii) if they are
consecutive,

and need not consider the allocation of those revenues and costs to any part of such a period.

(b) the Board shall consider the effect of the Small Power Research and Development Act on the
revenues and costs of the owner with respect to the generation, transmission and distribution of
electric energy,

(c) the Board may give effect to that part of any excess revenue received or any revenue deficiency
incurred by the owner that is in the Boards opinion applicable to the whole of the fiscal year of the
owner in which a proceeding is initiated for the fixing of rates, tolls or charges, or schedules of
them, as the Board determines is just and reasonable,

(d) the Board may give effect to such part of any excess revenue received or any revenue defi-
ciency incurred by the owner after the date on which a proceeding is initiated for the fixing of rates,
tolls or charges, or schedules of them, as the Board determines has been due to undue delay in the
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hearing and determining of the matter, and

(e) the Board shall by order approve the method by which, and the period (including any sub-
sequent fiscal period) during which, any excess revenue received or any revenue deficiency in-
curred, as determined pursuant to clause (c) or (d), is to be used or dealt with.

[Designated public utilities]

101(1) The Lieutenant Governor in Council may by regulation designate those owners of public utilities
to which this section and section 102 apply.

(2) No owner of a public utility designated under subsection (I) shall

(a) issue any

(i) of its shares or stock, or

(ii) bonds or other evidences of indebtedness, payable in more than one year from the date of them,
unless it has first satisfied the Board that the proposed issue is to be made in accordance with law
and has obtained the approval of the Board for the purposes of the issue and an order of the Board
authorizing the issue,

(b) capitalize

(i) its right to exist as a corporation,

(ii) a right, franchise or privilege in excess of the amount actually paid to the Government or a
municipality as the consideration for it, exclusive of any tax or annual charge, or

(iii) a contract for consolidation, amalgamation or merger,
(c) without the approval of the Board, capitalize any lease, or

(d) without the approval of the Board,

(i) sell, lease, mortgage or otherwise dispose of or encumber its property, franchises, privileges
or rights, or any part of them, or

(ii) merge or consolidate its property, franchises, privileges or rights, or any part of them,

and a sale, lease, mortgage, disposition, encumbrance, merger or consolidation made in contravention
of this clause is void, but nothing in this clause shall be construed to prevent in any way the sale, lease,
mortgage, disposition, encumbrance, merger or consolidation of any of the property of an owner of a
public utility designated under subsection (1) in the ordinary course of the owners business.

[Prohibited share transaction]

102(1) Unless authorized to do so by an order of the Board, the owner of a public utility designated un-
der section 101(1) shall not sell or make or permit to be made on its books a transfer of any share of its
capital stock to a corporation, however incorporated, if the sale or transfer, in itself or in connection
with previous sales or transfers, would result in the vesting in that corporation of more than 50% of the
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outstanding capital stock of the owner of the public utility.
Interpretation Act, R.S.A. 2000, c. 1-8

[Enactments remedial]

10 An enactment shall be construed as being remedial, and shall be given the fair, large and liberal con-
struction and interpretation that best ensures the attainment of its objects.

FN* A corrigendum issued by the court on April 24, 2006 has been incorporated herein.

END OF DOCUMENT
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1998 CarswellNfld 150

Newfoundland (Board of Commissioners of Public Utilities), Re

In The Matter of Section 101 of the Public Utilities Act, RSN. 1990, c. P-47

In The Matter of a case stated by the Board of Commissioners of Public Utilities to the Court of Appeal for its
hearing consideration and opinion on questions of law affecting the jurisdiction of the Board of Commissioners

of Public Utilities

Newfoundland Court of Appeal

O'Neill, Cameron, Green JJ.A.

Heard: March 11, 1997
Heard: March 12, 1997

Judgment: June 15, 1998
Docket: 96/141

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: V. Randell I Earle, Q. C. Counsel for the Board of Commissioners of Public Utilities.

Ian F. Kelly, Q.C., Counsel for Nfld. Light & Power Co. Ltd.

Mark Kennedy, Counsel for the Consumer Advocate.

Subject: Public; Civil Practice and Procedure

Public utilities --- Regulatory boards - Regulation of rates

Utilities board stated case to Court of Appeal for determination of 'just and reasonable" return on rate base of
utility - Board had jurisdiction to fix rate of return that public utility could earn annually - Board did not have
jurisdiction to fix rate of return on common equity or shares - Board had jurisdiction to set rate of return as
range - Board had broad jurisdiction to regulate how excess revenue was dealt with in situation where utility
earned rate of return greater than that determined to be just and reasonable - Board had jurisdiction to define
excess revenue for purpose of maintenance of reserve account and set out how excess, if not ordered to be paid
into reserve account, was dealt with - In setting rate, board had jurisdiction to consider type and level of pro-
jected expenses of utility and determine whether such expenses were reasonable - Board did not have jurisdic-
tion to require public utility to maintain debt-equity ratio or ratio within stated range - Board did not have jur-
isdiction to require utility to obtain its capital requirements by issue of specific financial instruments - Board
did not have jurisdiction to intrude into day to day financial or managerial decision-making of utility with re-
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spect to capital structure.

The Board of Commissioners of Public Utilities stated at case to the Court of Appeal with respect to the jurisdic-
tion and powers of the board as they affected the board's approach to the determination of a "just and reason-
able" return on the rate base of a utility. A number of question were posed.

Held: The board had broad jurisdiction with respect to the determination of a just and reasonable return on the
rate base of a utility.

Per Green J.A. (Cameron J.A, concurring): The board had jurisdiction to fix the rate of return that a public util-
ity could earn annually but it did not have jurisdiction to fix the rate of return on common equity or shares. The
board had jurisdiction to set the rate of return as a range and it had broad jurisdiction to regulate how any excess
revenue was dealt with in a situation where the utility earned a rate of return greater than that determined to be
just and reasonable. The board had jurisdiction to define what excess revenue was for the purpose of mainten-
ance of a reserve account and had the jurisdiction to set out how that excess, if not ordered to be paid into the re-
serve account, was dealt with. In setting the rate, the board had jurisdiction to consider the type and level of pro-
jected expenses of a utility and to determine whether such expenses were reasonable. The board did not have the
jurisdiction to require a utility to obtain its capital requirements by issue of specific financial instruments, nor
did it have jurisdiction to intrude into the day to day financial or managerial decision-making of a utility with re-
spect to its capital structure.

Per O'Neill J.A. (dissenting): The determination of the rate on common shares of a utility is very much a part of
the rate making process. Rates to be charged should provide sufficient revenue to enable the producer or retailer
of the power to earn a just and reasonable return so that it is able to achieve and maintain a sound credit rating in
the world's financial markets. The board had the jurisdiction to fix the rate of return on the rate base as well as
the rate on common shares. Revenues generated after the rates, tolls and charges were set belonged to the utility
and thus the board did not have the jurisdiction to order rebates to customers. The Board did not have the juris-
diction to set rates in a manner that would compensate for prior excess earnings.

Cases considered by Green, J.A.:

Acker v. United States (1936). 298 U.S. 426, 56 S. Ct. 824, 80 L. Ed. 1257 (U.S. Ill.) - considered

Bell Canada v. Canada (Canadian Radio-Television & Telecommunications Commission), 38 Admin. L.R.
I. [198911 S.C.R. 1722, 60 D.L.R. (4th) 682, 97 N.R. 15. [1989] 1 R.C.S. 1722 (S.C.C.) - considered

Bell Telephone Co. of Canada, Re (1966), 56 B.T.C. 535 - considered

Bluefield Waterworks & Improvement Co. v. Public Service Commission of West Virginia (1923), 262 U.S.
679, 43 5. Ct. 675, 67 L. Ed. 1176, P.U.R. 1923D 11 (U.S. W. Va.) - considered

British Columbia Electric Railway v. British Columbia (Public Utilities C'ommission), [1960] S.C.R. 837. 33
W.W.R. 97, 82 C.R.T.C. 32, 25 D.L.R. (2d) 689 (S.C.C.) - considered

Edmonton (City) v. Northwestern Utilities Ltd.. [19291 S.C.R. 186. [192912 D.L.R. 4(S.C.C.)-considered

Federal Power Commission v. Hope Natural Gas Co. (1944). 320 U.S. 591. 64 S. Ct. 281. 88 L. Ed. 333, 51
P.U.R. (N.S.) 193 - considered

Copr. (c) West 2008 No Claim to Orig. Govt. Works

1 .C1:+Q^_PT /J(1fl



Page 4 of 56

Page 3
1998 CarswellNtld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.LR. 60

Montana-Dakota Utilities Co. v. Northwestern Public Service Co. (1951), 341 U.S. 246, 71 S. Ct. 692, 95 L.
Ed. 912, 88 P.U.R. (N.S.) 129 (U.S. S.D.) - considered

Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners Board) (1987). 25 Ad-
mm. L.R. 180, 37 D.L.R. (4th) 35. 63 Ntld. & P.E.I.R. 335. 194 A.P.R. 335 (Nfld. CA.) - considered

Northwestern Utilities, Re (1978), [19791 1 S.C.R. 684, 7 Alta. L.R. (2d) 370. 12 A.R. 449, 89 D.L.R. (3d)
161,23 N.R. 565 (S.C.C.)-considered

Union Gas Ltd. v. Ontario (Energy Board) (1983). 43 OR. (2d) 489. I D.L.R. (4th) 698 (Ont. Div. Ct.) -
considered

Wabush (Town) v. Power Distribution District of Newfoundland & Labrador (1988), 71 Nfld. & P.E.I.R. 29,
220 A.P.R. 29 (Nfld. C.A.) - considered

Statutes considered by Green, J.A.:

Electrical Power ControlAct, 1994, S.N. 1994, c. E-5.1

s. 3(a) - considered

s. 3(a)(i) - considered

s. 3(a)(ii) - considered

s. 3(a)(iii) - considered

s. 3(b) - considered

s. 3(b)(i) - considered

s. 3(b)(ii) - considered

s. 3(b)(iii) - considered

s. 4 - considered

Public Utilities Act, R.S.N. 1990, c. P-47

s. 16 - considered

s. 37(1) - considered

s. 58 - considered

s. 59 - considered

s. 59(2) - referred to

s. 64(1) - considered
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s. 64(2) - considered

s. 68(4) - considered

s. 69 - considered

s. 69(3) - considered

s. 70 - considered

s. 70(1) - considered

s. 75 - considered

s. 75(3) - considered

s. 76 - considered

s. 78(1) - considered

s. 78(2) - considered

s. 78(2)(h) - considered

s. 80 - considered

s. 80(1) - considered

s. 80(2) - considered

5. 80(4) - considered

s. 84(1) - considered

s. 84(2) - considered

s. 87(1) - considered

s. 91 - considered

s. 91(1) -considered

s. 9 1(3) - considered

s. 91(5)(a) - considered

S. 101 - pursuant to

s. 102- referred to

s. 117 - considered
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s. 118 - considered

s. 118(2) - considered

Statutes considered by O'Neill, J.A.:

Electrical Power Control Act, 1994, S.N. 1994, c. E5. I

Generally - considered

s. 3 - considered

s. 4 - considered

Public Utilities Act, R.S.N. 1990, c. P-47

Generally - considered

s. 16 - considered

s. 37 - considered

s. 37(1) - considered

s. 58 - considered

s. 59 - considered

s. 69 - considered

s. 69(1) - considered

s. 69(2) - considered

s. 69(3) - considered

s. 69(4) - considered

5. 70 - considered

s. 70(1) - considered

s. 76 - considered

s. 80 - considered

s. 80(1) - considered

s. 80(2) - considered

s. 80(4) - considered
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s. 84(1) - considered

s. 85 - considered

s. 86 - considered

s. 87(1) - considered

s. 91 - referred to

S. 101 -pursuant to

RULING on stated case.

Green, J.A.:

1 The Board of Commissioners of Public Utilities has stated a case for the opinion of this Court, pursuant to
s. 101 of the Public Utilities ActlFNI1. The questions posed concern the jurisdiction and powers of the Board as
they affect the approach of the Board to the determination of a just and reasonable return on the rate base of a
utility, as well as related matters.

The Stated Case in Context

2 The Board is the statutory body which has the authority and duty for the "general supervision of all public
utilities" in Newfoundland and Labrador and in the course of exercising that supervisory role has general author-
ity to "make all necessary examinations and inquiries and keep itself informed as to the compliance by public
utilities with the law" and, as well, it has the right "to obtain from a public utility all information necessary to
enable the Board to fulfil its duties" [FN2].

3 One of the Board's primary functions with respect to electrical utilities is the regulation and approval of
rates, tolls and chargesFN3]. In so doing, the Board must take account of the statutory requirement that the util-
ity is entitled to earn annually a "just and reasonable return" as determined by the Board on the rate base as fixed
and determined by the Board.[FN4] The process essentially involves the fixing and determining of the appropri-
ate rate base, the determination of a "just and reasonable return" on that rate base and then the approval of a
schedule of rates, tolls and charges that would be appropriate to generate the revenue which, in the Board's es-
timation, would be necessary to provide the determined rate of return. Once rates, tolls and charges are set by
the Board they continue to apply until altered under the Act, as a result of a reapplication by the utility for an in-
crease, a complaint by the public or an order for a reexamination initiated by the Board itself.

4 It is important to remember, however, that in addition to its periodic adjudicative role which itself in-
volves a large measure of policy implementation in arriving at its decisions, the Board has, because of its duty of
"general supervision of all public utilities", an ongoing supervisory role of the activities of the utility between
hearings as well, which is facilitated by statutory requirements for periodic reporting of financial information to
the Board.

5 In 1991 the Board made Orders[FN5J determining a just and reasonable return for Newfoundland Light
and Power Co. Ltd.[FN6} and approving a schedule of rates, tolls and charges based on estimated revenue re-
quirements necessary to cover operating expenses and to provide that level of return. The essential features of
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the 1991 order determining the just and reasonable rate of return were that:

(a) The just and reasonable return was determined to be between a stated range (10.6% - 11.19%) of the
company's average rate base;

(b) The rate base was determined on the basis of a hypothetical test year (1992);

(c) The Board determined that the just and reasonable return, as defined, would provide an opportunity to
NLP to earn a rate of return on common equity between a certain stated range (13% to 13.5%);

(d) The schedule of rates, tolls and charges was determined applying a rate of return equal to the mid-point
between the stated range of returns on rate base;

(e) The Board ordered that a particular capital structure of NLP be adopted and continue to be the basis of
NLP's financial plan.

6 The Board had previously adopted a policy allowing NLP to retain earnings above the allowed range of
return on rate base, provided those earnings were within the allowed range of rates of return on common equity.
Where the earnings exceeded the allowed rate of return on common equity, the Board, in purported exercise of
its statutory powers to regulate NLP's accounting procedures, as well as other powers, required NLP to set up a
reserve account in which these excess earnings would be held and dealt with in accordance with subsequent dir-
ection by the Board.

7 In April of 1996, NLP petitioned the Board for another order fixing and determining a new rate base, de-
termining a just and reasonable return and approving a revised schedule of rates, tolls and charges, amongst oth-
er matters. One of the parties represented at the hearing was the "Consumer Advocate", who was appointed
[FN71 by the Goverrm-ient of Newfoundland and Labrador to represent the interests of domestic and general ser-
vice consumers in respect of the rate hearing.

8 During the years between the making of the 1991 orders and the 1996 hearing, NLP had filed annual re-
turns with the Board, as required by s-s. 59(2) of the Act, which indicated that in the years 1991, 1992 and 1993
the company's rate of return on rate base was in excess of the range determined in the 1991 Order. However, as
calculated by NLP, the rate of return on common equity was always within the range that had been stipulated by
the Board. The rates of return on rate base and on common equity were calculated based on actual expenses and
on the actual capital structure of NLP.

9 In its periodic reports to the Board, NLP disclosed that its actual advertising costs in 1992 exceeded the
amounts projected to the Board as a forecast for 1992 which had been approved as reasonable and prudent by the
Board in its 1991 Order in the course of fixing and determining the rate base.

10 During the course of the 1996 hearing, certain submissions were made to the Board respecting, amongst
other things,

(a) whether NLP should be regarded as having earned revenue in excess of its allowed range of rate of re-
turn where its rate of return on common equity was nevertheless within the stated allowable range;

(b) whether the manner of calculation of excess revenue and the proposed manner of the disposition of any
excess was permitted;
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(c) whether NLP could and should be required to alter its capital structure so as to obtain its capital require-
ments in a manner other than the way in which it was presently doing;

(d) whether the Board could and should take account, in setting future rates, of past expenditures which
were in excess of amounts deemed reasonable and prudent at the time of a previous hearing.

11 Questions arose as to the jurisdiction and power of the Board to entertain and act on the sorts of submis-
sions that were made. This prompted the Board to state the current case to this Court. NILP and the Consumer
Advocate were granted standing to appear and be heard at the hearing.

The Specific Questions

12 The Stated Case poses for consideration by this Court the following questions:

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility; andlor

(ii) the investment which the Board has determined has been made in the public utility by the hold-
ers of common shares.

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range of
permissible rates of return.

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return determ-
ined by the Board to be just and reasonable, either on:

(i) the base rate as fixed and determined by the Board for each type of service applied by the public
utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the suc-
ceeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of adjust-
ing rates, tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility.
(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
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holders of common shares,
in prior years.

(5) Does the fact that the Board has advised the public utility that it is permitted to retain earnings in
excess of the rate of return determined by the Board to be a just and reasonable return, upon the rate
base as fixed and determined by the Board for each type of service supplied by the public utility, but
not in excess of the return determined by the Board to be a just and reasonable return upon the invest-
ment which the Board has determined has been made in the public utility by the holders of common
shares, affect the jurisdiction of the Board to approve rates, tolls and charges on the basis queried in
Question (4).

(6) Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be ap-
proved taking into account the amount of expenses previously incurred by the public utility which the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable
to operating account notwithstanding that such classes of expenses were allowed as reasonable and
prudent and properly chargeable to operating account.

(7) Does the Board have jurisdiction to require a public utility to maintain:

(i) a ratio; or

(ii) a ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to re-
quire a public utility to obtain its capital requirements by the issue of specific financial instruments,
whether common shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness pay-
able in more than one year.

Although the questions are stated above as they appear in the Stated Case filed with the Court, there are several
obvious typographical errors in the language used. This was recognized by the participants in references to the
questions in their written arguments. In particular "supplied" was at times substituted for the word "applied" in
questions 1(i), 3(i) and 4(i) and "base rate" in Question 3(i) was replaced by "rate base." In addition, the phrase
"In the event that a public utility should at the beginning of Question 3 was used at times in the written sub-
missions in preference to the phrase "Should a public utility Nothing turns on these informal changes. They
do, however, make the import of the questions clearer and I will interpret the questions in that light.

The Legislative Framework

13 The answers to the questions which have been posed must, of course, be given taking account of the le-
gislative framework within which the Board operates. The Board is a creature of statute and its jurisdiction and
powers to deal with matters brought before it, and the manner of dealing with such matters, must be found,
either expressly or impliedly, within the statutes conferring jurisdiction on and governing the operation of the Board.

14 While a number of specific provisions of the Act and related legislation will have to be referred to in the
course of this opinion, certain legislative provisions, which are central to this analysis, can be conveniently set
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forth here:

Public Utilities Act

58. The board may prescribe the form of all books, accounts, papers and records to be kept by a public util-
ity and a public utility shall keep its books, accounts, papers and records and make its returns in the manner
and form prescribed by the board and comply with all directions of the board relating to those books, ac-
counts, papers, records and returns.

69(1) A public utility, if so ordered by the board, shall, out of earnings, set aside all money required and
carry it in a depreciation account.

(2) The depreciation account shall not, without the consent of the board, be spent otherwise than for replace-
ments, new constructions, extensions or additions to the property of the company.

(3) The board may by order require a public utility to create and maintain a reserve fund for a purpose
which the board thinks appropriate, including the improvement of the public utility's status as a borrower or
seeker of funds for necessary maintenance or expansion of its operations.

(4) The board, in a case where it has made an order which has the effect of increasing a public utility's rev-
enues, may require the public utility to refrain from distributing as dividends until further order the whole or
a part of the extra revenue which is in the board's opinion attributable to the order.

(5) An order under this section shall be made only after hearing the public utility concerned.

70(1) A public utility shall not charge, demand, collect or receive compensation for a service performed by
it whether for the public or under contract until the public utility has first submitted for the approval of the
board a schedule of rates, tolls and charges and has obtained the approval of the board and the schedule of
rates, tolls and charges so approved shall be filed with the board and shall be the only lawful rates, tolls and
charges of the public utility, until altered, reduced or modified as provided in this Act.

75(1) The board may make an interim order unilaterally and without public hearing or notice, approving
with or without modification, a schedule of rates, tolls and charges submitted by a public utility, upon the
terms and conditions that it may decide.

(2) The schedule of rates, tolls and charges approved under subsection (1) are the only lawful rates, tolls and
charges of the public utility until a final order is made by the board under section 70.

(3) The board may order that the excess revenue that was earned as a result of an interim order made under
subsection (1) and not confirmed by the board be

(a) refunded to the customers of the public utility; or

(b) placed in a reserve fund for the purpose that may be approved by the board.
76. The board may upon notice to the public utility and after hearing as provided in this Act, by order res-
cind, alter or amend an order fixing rates, tolls, charges or schedules, or other order made by the board, and
certified copies of the order shall be served and take effect as provided in this Act for original orders.
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78.(1) Except as otherwise provided in this Act, the board may fix and determine a separate rate base for
each kind of service provided or supplied to the public by a public utility, and may revise the base.

(2) In fixing a rate base the board may, in addition to the value of the property and assets as determined un-
der section 64, include

(h) other fair and reasonable expenses which

(i) the board thinks appropriate and basic to the public utility's operation, and

(ii) has, with the approval of the board, been charged to capital account,

but the expenses shall be allowed only to the extent not amortized in previous years.
80.(l) A public utility is entitled to earn annually a just and reasonable return as determined by the board on
the rate base as fixed and determined by the board for each type or kind of service supplied by the public
utility but where the board by order requires a public utility to set aside annually a sum for or towards an
amortization fund or other special reserve in respect of a service supplied, and does not in the order or in a
subsequent order authorize the sum or a part of it to be charged as an operating expense in connection with
the service, the sum or part of it shall be deducted from the amount which otherwise under this section the
public utility would be entitled to earn in respect of the service, and the net earnings from the service shall
be reduced accordingly.

(2) The return shall be in addition to those expenses that the board may allow as reasonable and prudent and
properly chargeable to operating account, and to all just allowances made by the board according to this Act
and the rules and regulations of the board.

(3) Reasonable payments each year to former employees of a public utility who have retired and are receiv-
ing payments of supplemental income from the public utility are expenses that the board may allow as reas-
onable and prudent and properly chargeable to the operating account of the public utility.

(4) The board may use estimates of the rate base and the revenues and expenses of a public utility.

84.(l) Upon a complaint made to the board against a public utility by an incorporated municipal body or the
Newfoundland and Labrador Federation of Municipalities or by 5 persons, firms or corporations, that the
rates, tolls, charges or schedules are unreasonable or unjustly discriminatory or that a regulation, measure-
ment, practice or act affecting or relating to the operation of a public utility is unreasonable, insufficient or
unjustly discriminatory or that the service is inadequate or unobtainable, the board shall proceed, with or
without notice, to make the investigation that it considers necessary or expedient.

(2) The board may order the rates, tolls, charges or schedules reduced, modified or altered, and make other
orders as to the reduction, modification or change of the regulation, measurement, practice or acts that the
case may require, and may order on the terms and subject to the conditions that are just that the public util-
ity provide reasonably adequate service and facilities and make extensions that may be required, but an or-
der shall not be made or entered by the board without a public hearing or inquiry.

87.(l) Where upon an investigation the rates, tolls, charges or schedules are found to be unjust, unreason-
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able, insufficient or unjustly discriminatory, or to be preferential or in violation of this Act, the board has
power to cancel those rates, tolls, charges or schedules and declare void all contracts or agreements, either
oral or written, dealing with them upon and after a day named by the board, and to determine and by order
substitute those rates, tolls or schedules that are reasonable.

91(1) A public utility shall not issue shares, which for the purposes of this section shall include preferred
shares, stocks, bonds, debentures or evidence of indebtedness payable in more than 1 year from the date of
issue, except as provided in subsection (2) until it has obtained approval from the board for the proposed is-
sue;...

(3) After hearing the application and where satisfied that the proposed issue by a public utility of its shares,
stocks, bonds, debentures or other evidence of indebtedness is to be made in accordance with law and for a
purpose approved by the board, it is the duty of the board to make an order approving the proposed issue to
the amount that it considers appropriate, and also to prescribe the purpose to which the issue or the proceeds
of the issue are applied.

(5) Without first obtaining the approval of the board,

(a) a public utility shall not make a material alteration in the characteristics of its stocks or shares,
or its bonds, debentures, securities, or other evidence of indebtedness as those characteristics are
described by the board in granting its approval of the issue;...

Electrical Power Control Act, 1994[FN8]

3. It is declared to be the policy of the province that

(a) the rates to be charged, either generally or under specific contracts, for the supply of power within
the province

(i) should be reasonable and not unjustly discriminatory,

(ii) should be established, wherever practicable, based on forecast costs for that supply of power for
1 or more years,

(iii) should provide sufficient revenue to the producer or retailer of the power to enable it to earn a
just and reasonable return as construed under the Public Utilities Act so that it is able to achieve
and maintain a sound credit rating in the financial markets of the world, and

(b) all sources and facilities for the production, transmission and distribution of power in the province
should be managed and operated in a manner

(i) that would result in the most efficient production, transmission and distribution of power,

(ii) that would result in consumers in the province having equitable access to an adequate supply of
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power,

(iii) that would result in power being delivered to consumers in the province at the lowest possible
cost consistent with reliable service,...

4. In carrying out its duties and exercising its powers under this Act or under the Public Utilities Act, the
public utilities board shall implement the power policy declared in section 3, and in doing so shall apply
tests which are consistent with generally accepted sound public utility practice.

Approach to Interpretation

15 The Court was not referred to any decisions in this or other jurisdictions which directly addressed, let
alone answered, the specific types of questions which have been posed. To answer the questions, therefore, it is
necessary to develop a theoretical frame of reference within the context of the general language of the existing
legislation so as to determine the approach to be taken to its application in concrete situations.

16 It is necessary to examine the specific legislative provisions in the larger regulatory context and against
the background of the purposes of the legislation and the general principles which have been developed as part
of regulatory practice[FN9J. This approach follows from s. 118 of the Act which provides:

I 18(1) This Act shall be interpreted and construed liberally in order to accomplish its purposes, and where
a specific power or authority is given the board by this Act, the enumeration of it shall not be held to ex-
clude or impair a power or authority otherwise in this Act conferred on the board.

(2) The Board created has, in addition to the power specified in this Act, all additional implied and incident-
al powers which may be appropriate or necessary to carry out the powers specified in this Act.

(3) A substantial compliance with the requirements of this Act is sufficient to give effect to all the rules, or-
ders, acts and regulations of the Board, and they shall not be declared inoperative, illegal or void for an
omission of a technical nature.

17 In addition, the EPC Act[FNIOI, provides that the Board, in carrying out its duties and exercising its
powers under the Public Utilities Act must implement the power policy of the province, as declared in s. 3 of the
Act, and in so doing must apply tests which are consistent with generally accepted sound public utility prac- tice.

18 It follows from these provisions that a literal and technocratic interpretation and application of the provi-
sions of the Act is to be avoided, in favour of an interpretation which will advance the underlying purpose of the
legislation[FN 11] as well as the power policy of the province and be consistent with generally accepted sound
public utility practice.

19 h answering the questions posed, therefore, it is necessary to identify generally accepted principles of
sound public utility practice and to give to the legislation an interpretation which follows those principles and
advances the stated legislative policy of the Province.

20 The trade off for the regulation by the state of the rates, tolls and charges of monopolistic utilities in the
interests of consumers is the statutory recognition that the utility should be entitled to earn a fair return for its ef-

Copr. (c) West 2008 No Claim to Orig. Govt. Works

httn//ind wetlciui m/rrrtIi-rttrc',-n ii ,- ,-,



Page 15 of 56

Page 14
1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.I.R. 60

forts. Although differing in details, the regulatory statutory regimes existing throughout North America can, as a
generalization, be said to be broadly similar in approachFN I 2, although in recent years the regulatory schemes
and their coverage are being affected more and more by the trends towards deregulation.

21 The regulatory body in question (in Newfoundland, the Board of Commissioners of Public Utilities) is
generally charged with balancing the competing interests of consumers and the investors in the utility[FN 131. As
deGrandpréfFNl4] observed:

This involves the Board attempting to make sure that, in the consumers' interests, the service provided is ad-
equate and provided at just and reasonable rates and, for the utility and its investors, that those rates provide
a sufficient income.

22 This balancing of interests is found in the province's stated power policy in s. 3 of the EPC Act where,
emphasizing the interests of the utility, it is declared that the rates charged for the power should provide suffi-
cient revenue to the utility to enable it to earn a just and reasonable return "so that it is able to achieve and main-
tain a sound credit rating in the financial markets of the world"ILFN 151 while at the same time declaring that the
rates should be "reasonable"[FN 161 and that the utilities' facilities should be managed and operated in a manner
that would result in power being delivered to consumers "at the lowest possible cost consistent with reliable ser-
vice"[FN17]. This policy finds legislative expression in the regulatory mechanisms of the Act itself, which
provides that a utility must provide service and facilities which are "reasonably safe and adequate and just and
reasonable"[FNI8I and prohibits a utility from charging rates, tolls and charges unless they have been approved
by the Board[FNI9] while at the same time stating as a general principle that the utility is entitled to earn annu-
ally a just and reasonable return on its rate baseIFN2OJ.

23 This statutory entitlement of the utility to earn a "just and reasonable" return is the linguistic touchstone
for the balancing exercise. This phrase emphasizes the fairness aspect, both to the utility, in earning sufficient
revenues to make its continued investment worthwhile and to maintain its credit rating in financial markets, and
to the consumer, in obtaining adequate service at reasonable rates. It also emphasizes the need for a tempering of
each interest group's economic imperative by consideration of the interests of the other.

24 Having said that, the entitlement of the utility to a fair return on its investment is always regarded as of
fundamental importance[FN21I. In the United States, controls which fail to allow a fair return have the potential
of running afoul of constitutional strictures against confiscation of property without due compensation. While
the same constitutional concerns may not be present in Canada, the case law has at times nevertheless referred to
the entitlement to a fair return as a "common law right" [FN221 which should be read into the legislation even
where it is not specifically expressed.

25 There is no uniform methodology employed in the regulatory jurisdictions in North America for the de-
termination of a just and reasonable rate of return{FN23]. What recurs, however, is a theme that the process is
not an exact science and depends on a variety of factors necessary to balance the competing interests involved.
Rate setting is essentially a prospective exercise where determinations are made on the basis of estimates and in-
formation that will not necessarily remain static.

26 Most jurisdictions adopt a "multiple factor" approach. The Bluefield Waterworks case[FN24J in the
United States emphasized early on that the determination of a fair rate of return

.depends upon many circumstances and must be determined by the exercise of a fair and enlightened judg-
ment, having regard to all relevant facts. [FN251
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27 Statements such as 'the company will be allowed as large a return on the capital invested in the enter-
prise ... as it would receive if it were investing the same amount in other securities possessing an attractiveness,
stability and certainty equal to that of the company's enterprise [FN26] often occur. For the rationale for such
statements one need look no further than the provincial policy, stated in paragraph 3(a)(iii) of the EPC Act that
the utility must be "able to achieve and maintain a sound credit rating in the financial markets of the world" so
as to be able to raise the money necessary for the proper performance of its functions. To achieve such a goal of
attracting capital, factors such as comparisons with other comparable enterprises, the respective costs of debt
and equity, the capital breakdown between debt and equity and general economic conditions, amongst other
things, are considered.

28 In Federal Power Commission v. Hope Natural Gas Co.[FN27j, another landmark United States case,
the court emphasized that it is the "end result of the process which has to be judged as to whether the rate is "just
and reasonable". As a result, in the words of deGrandpré:

In stating that the end result was the only point of consideration, whatever the means of arriving thereat, the
court opened the door to a wide variety of ways and means to arrive at a proper calculation of returns. In ef-
fect, it left the valuation of rate bases to the Commission's or Court's discretion.[FN281

DeGrandpré's conclusion, based on his survey of North American regulatory regimes, is later stated as follows:

The constantly changing economic conditions are perhaps a good reason why there should be no stringent
rules for determining a rate of return. As was often stated, the process is one which calls for common sense,
good judgment and a proper appreciation of all surrounding factors.[FN29j

29 This approach is also reflected in the decision of this Court in Newfoundland Light & Power Co. V. New-
foundland (Public Utilities Commissioners Board) where O'Neill, J.A., speaking for the Court in rejecting an ar-
gument that the Board of Commissioners of Public Utilities had exceeded its jurisdiction in determining a just
and reasonable rate of return by not adopting a particular methodology (a "comparable earnings" test), stated:

it is within the discretion of the Board, having heard all the evidence and giving consideration to the vari-
ous tests which may be used, to make its ruling on the basis of what in the Board's opinion will give to the
applicant a just and reasonable return and permit it to maintain a sound financial credit rating. [FN3O}

The Board therefore has a broad discretion to adopt appropriate methodologies for the calculation of allowable
rates of return. So long as the methodologies chosen are not inconsistent with generally accepted sound public
utility practice and the purposes and policies of the Act, and can be supported by the available opinion evidence,
the determination of what constitutes a just and reasonable return in a given case will generally be within the
province of the Board and will not normally be interfered withfFN3lI. The jurisdiction of the Board must there-
fore be defined to enable that process to occur.

30 Because setting the rate of return is not an exact science no matter what methodology is chosen, because
the viewpoint is essentially prospective, it has been recognized that there is a "zone of reasonableness" within
which a rate of return chosen by the Board should be regarded as just and reasonable. This has been expressed
by the United States Supreme Court in the following language:

Statutory reasonableness is an abstract quality represented by an area rather than a pinpoint. It allows a sub-
stantial spread between what is unreasonable because too low and what is unreasonable because too high
fFN32].

This notion has also at times been recognized in Canada[FN331.
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31 This leads to another point: because the setting of the rate of return is based on projections, one cannot
be sure that the rate of return will be achieved in practice. Although the utility is entitled by s. 80 of the Act to
have the Board determine a just and reasonable rate of return based on appropriate predictive techniques and
methodologies, it is not 'entitled', in the sense of being guaranteed, to that rate of return[FN34j. The utility
therefore takes the risk that its chosen management techniques and the future economic climate may not yield its
expected success. Although some of the activities of the utility are regulated within the framework of the stat-
utory objectives, the utility nevertheless remains subject to business risks and the effects of management de-
cisions. To that extent, the financial risks associated with the operation of the utility, just as in the case of any
private business, are to be born by the investors in the enterprise, not the consumer of the service.

32 The corollary of this position is that the utility must be accorded a degree of managerial flexibility in de-
cision-making in order to be able to minimize the risks to which it must respond. Thus, it is often said that the
powers of the Board must be regulative and corrective, but not managerial, and they do not therefore contem-
plate a retroactive adjustment of the actions of management.

33 This leads to the general principle of non-retroactivity which prevents a utility from recovering expenses
incurred in the past out of current rates. The utility must live with the decisions it makes and the economic vicis-
situdes that occur. [FN35j.

34 By the same token, it is sometimes argued that the occurrence of the reverse situation, of the utility doing
better than expected, should mean that the utility should be able to reap the advantage of better and more effi-
cient management techniques and favourable economic conditions and keep any surplus. The concern for the
consumer interest is often put forward as a brake on this idea, however. The requirement that the consumer re-
ceive power "at the lowest possible cost" [FN361 consistent with the utility's requirement of earning a just and
reasonable return for its purposes means, it is often argued, that the regulator ought to have power to ensure that
excessive returns are somehow accounted and compensated for.

35 Another factor that is referred to in the cases is the recognition that the capital structure of the utility will
often have a bearing on the total cost of capital and this will therefore be important where the determination of
the rate base depends on the total debt and equity capital requirements. DeGrandpré observes that "the reason-
ableness of the ratio of debt to equity is a question of fact left to the appreciation of the Board or Court" [FN37].
Thus, issues such as whether the Board can dictate to the utility a particular mix of debt and equity or, for the
purpose of setting the rate of return, do so on the basis of a notional blend of capital requirements if the actual
blend is not in accordance with what the Board feels is optimal to ensure a fair return as well as low rates, tolls
and charges, often surface. Indeed, this issue is presented in this case.

36 Having conducted this brief survey, I will now attempt to state some general principles to be used in the
interpretation and application of the local legislation:

I. The Act should be given a broad and liberal interpretation to achieve its purposes as well as the imple-
mentation of the power policy of the province;

2. The Board has a broad discretion, and hence a large jurisdiction, in its choice of the methodologies and
approaches to be adopted to achieve the purposes of the legislation and to implement provincial power policy;

3. The failure to identify a specific statutory power in the Board to undertake a particular impugned action
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does not mean that the jurisdiction of the Board is thereby circumscribed; so long as the contemplated ac-
tion can be said to be appropriate or necessary to carry out an identified statutory power and can be
broadly said to advance the purposes and policies of the legislation, the Board will generally be regarded as
having such an implied or incidental power;

4. In carrying out its functions under the Act, the Board is circumscribed by the requirement to balance the
interests, as identified in the legislation, of the utility against those of the consuming public;

5. The setting of a 'just and reasonable rate of return is of fundamental importance to the utility and must
always be an important focus of the Board's deliberations; however, the 'entitlement' of the utility to a just
and reasonable rate of return does not guarantee it that level of return. The "entitlement" is to have the
Board address that issue and to make its best prospective estimate, based on its full consideration of all
available evidence, for the purpose of setting rates, tolls and charges.

6. The Board has jurisdiction, which will not generally be interfered with on judicial review, to make a de-
termination of what is a just and reasonable rate of return within a "zone of reasonableness" and in so doing
is not constrained in its choice of applicable methodologies, so long as they can be rationally justified in ac-
cordance with sound utility practice and are not inconsistent with the achievement of the purposes and
policies of the legislation.

37 It is now necessary to consider each of the specific questions that have been posed. In approaching them,
it is worth remembering that the questions have been posed in the abstract and ask for answers to broadly-
identified issues of jurisdiction. The case is not an appeal and there can be no findings of fact made by this Court
in arriving at its conclusions. The information provided by the Board as to past hearings was given as back-
ground only so as to assist the Court in better understanding the scope and potential importance of the questions.
While the answers given may provide guidance with respect to specific issues that have arisen in hearings in the
past, they cannot be taken as an adjudication of those issues in the specific factual context in which they arose.

Question No.!

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the hold-
ers of common shares.

38 It will become apparent from the ensuing discussion that a number of the questions posed on this stated
case are interrelated in the sense that the answer to some of them will provide a strong impetus for a particular
response in others. This is particularly evident in Question I.

39 The answer to Question I in fact involves a consideration of two sub-issues. The first relates to the legal
significance of a determination by the Board on a given application of the just and reasonable return to which
the utility is entitled. The second sub-issue, which is affected by the decision on the first, relates to the powers
of the Board to make determinations with respect to the rate of return on a utility's common equity portion of its
capital structure.
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(a) The Legal Significance of a "Determination"

40 It is to be noted that Question I asks whether the Board has jurisdiction to "set and fix" the utility's re-
turn whereas s-s. 80(1) of the Act speaks in terms of the utility being entitled to earn a return as "determined" by
the Board. The use of this differing terminology in the question, as explained by counsel for the Board at the
hearing, was designed deliberately to raise the issue as to whether the Board may, by determining the level of re-
turn, be said to be prescribing that level as an upper limit to the level of earnings to which the utility may be en-
titled and thereby exercise certain powers with respect to disposition of any excess that may in fact be earned.
This issue becomes more focused when Question 3 is considered. The answer to that question will, to some ex-
tent, be influenced by the powe which the Board can be said to have unde s. 80 with respect to the setting of a
level of return.

41 It is obvious, of course, that in the process of approving rates, tolls and charges under s-s. 70(1) the
Board must determine what is a just and reasonable return on the utility's rate base in order to determine the
level of revenue needed by the utility[FN381. This flows from the utility's 'entitlement" in s-s. 80(1) to earn that
level of return. The determination of a just and reasonable return on rate base is therefore an essential compon-
ent in the series of calculations which the Board must undertake in the process of approving rates, tolls and charges.

42 If the determination of a just and reasonable return is merely a step in the process of approving rates,
tolls and charges under s-s. 70(1), that is, if it is only an intermediate calculation necessary to arrive at the final
result of consumer rate approval, the "determination" of a just and reasonable level of return will have no inde-
pendent legal significance, in the sense of prescribing the limit of the utility's return for other purposes of the
Board's functions.

43 On the other hand, if the determination of a just and reasonable level of return has, as it were, an inde-
pendent life of its own, in the sense of it not being a mere intermediate calculation but can be "set and fixed", in
the sense of being prescribed, it could, for example, be used to support an argument that a utility is not entitled
to earn in excess of a just and reasonable return. As indicated, this impacts directly on Question 3. While coun-
sel for NLP suggested that there may be other mechanisms available to deal with excess earnings (by means of
the use of a designated excess revenue reserve fund), that would not require the derivation of such a power from
s. 80, counsel for the Board and the Consumer Advocate both indicated that they were concerned about the legal
basis for the derivation of the operation of an excess revenue account from other parts of the legislation, such as
the administrative and supervisory power of the Board to regulate a utility's accounts. It is appropriate therefore
that this matter be addressed.

44 The issue boils down to this: If the power to "determine" the return encompasses the notion of fixing, in
the sense of prescribing the limits of entitlement, one would be able to derive from s-s. 80(1) a power in the
Board to say to the utility that it may earn that level of return and no more. If not, the power to determine would
simply be part of a calculation that leads to consumer rate setting with no independent existence or significance
for regulatory practice generally.

45 Black's Law DictionarvlFN39l explains "determine" in part as follows:

To bring to a conclusion, to settle by authoritative sentence, to decide.... To adjudicate on an issue presen- ted...
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To estimate...

To decide, and analogous to adopt or accept...
46 The Concise Oxford Dictionay[FN40] defines the word in pertinent part as:

1. vt. & i. settle, decide, (dispute, person's fate ...), come to a conclusion, give decision, be the decisive
factor in regard to ...; ascertain precisely, fix;...

3. v.t. & i. (esp. Law) bring or come to an end.

4. v.t. limit in scope, define; fix (date) beforehand.

47 For what limited value these definitions can have in this context, it would appear that the primary mean-
ing of the word determine, with its emphasis on coming to a final decision and amounting to a decisive factor as
well as the notion of ascertaining something precisely and "fixing", encompasses something more than a mere
calculation in a broader process.

48 Having said that, it is to be noted that s-s. 80(1) is structured in such a way that its emphasis is on the en-
titlement of the utility to a just and reasonable return, as determined by the Board, rather than involving the ex-
press conferral on the Board of a power to prescribe the level of return. The structure of the subsection could be
said to be directed towards establishing a minimum base line of entitlement without saying anything expressly
about the power of the Board to create a cap. To put the matter beyond doubt, the insertion of the words "and no
more" after the language entitling the utility to a just and reasonable return would certainly have clearly indic-
ated a prescriptive power in the Board, if that had been intended. Furthermore, although the return is referred to
as being "determined" by the Board, the subsection goes on to indicate that the return so determined is applied to
the rate base "as fixed and determined" by the Board. On a strict linguistic analysis alone, the use of the word
"fixed" in conjunction with "determined" in one place would imply that its absence in the other was deliberate.

49 Notwithstanding these matters, I am not satisfied that a linguistic analysis of the subsection can provide
the answer in this case. Even a cursory perusal of the remaining provisions of the Act indicates that there is no
uniform terminology chosen to describe the various decision-making functions in which the Board may engage.
For example, the Act provides that the Board may "inquire into and determine" [FN4I J the valuation of a utility's
assets and may 'determine"[FN42] those values in accordance with a number of stated rules. It may "ascertain
and determine"[FN431 what are proper and adequate rates of depreciation of classes of utility property. Its role
with respect to the utility's rates, tolls and charges is one of "approval" [FN44]. Indeed, if there is any decision of
the Board which is contemplated as having operative legal effect and to amount to a "fixing" of the utility's
rates, tolls and charges from which the utility may not deviate, it is the "approval" contemplated in this regard;
yet the word "fix" does not appear. In another context, the Board may "fix and determine"[FN451 a separate rate
base for each kind of service supplied by a utility; yet when describing what is to be included in the calculation
of rate base, the reference to "determine" is dropped and it is simply described as "fixing a rate base"[FN46]. Fi-
nally, the term "approval" surfaces again in the context of the power of the Board to authorize new stock issues
of the utility[FN47].

50 To resolve this conundrum, resulting from inconsistency in terminology, resort must be had to the pur-
poses of and policies underlying the legislation as mandated in s-s. 118 of the Act as well as s. 4 of the EPC Act.
As indicated previously,[FN481 the Board is required, in carrying out its functions under the Act, to balance the
interests, as identified in the legislation, of the utility against those of the consuming public. The notion of a
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'just and reasonable return" in s-s. 80(1) is the benchmark against which fairness to the utility and the consumer
is to be measured. It is pivotal in the balancing exercise. The interests of the consuming public in obtaining
power at the lowest possible cost consistent with reliable service[FN49] must accommodate the utility's interest
in being afforded the opportunity to earn a fair rate of return for its efforts. In the methodology adopted by the
Board, the approval of appropriate rates, tolls and charges necessarily factors the just and reasonable return, and
only that level of return, into that calculation. Otherwise, the interests of the consumer would not be protected in
obtaining power at the lowest possible cost. It is therefore inherent in the process that in determining a just and
reasonable return for the utility, the utility should have the opportunity of earning that return but, other things
being equal, should not expect to earn any more. Accordingly, determining the just and reasonable return neces-
sarily involving prescribing the return and in that sense can be said to amount to "setting and fixing" the rate of
return.

51 It follows from this that the use of the word "determine" can, in the context of the use of that and other
terminology in the Act, encompass something more than the notion of mere calculation and extends to the idea
of prescribing, or fixing, a level of return in the nature of a legal decision which can bind and have effect on the
utility for other purposes related to the Act.

(b) The Power to Set and Fix the Level of Return on Common Equity

52 In order to determine the just and reasonable return on rate base to which the utility is entitled by s-s.
80(1), the Board must first determine the cost to the utility of the various components of its sources of funds.
The costs associated with long term debt and preference shares are generally static over the period covered by a
particular rate hearing. Accordingly, they are often described as "embedded costs". The rate of return necessary
to be earned on rate base to cover the cost of debt and preference shares can therefore usually be easily determ-
ined based on the interest rates or dividend rates applicable to such instruments. In the case of common equity,
however, the cost to the utility of this source of funds depends upon a number of factors, especially current mar-
ket conditions which, by nature, can be volatile.

53 At a rate hearing, therefore, the Board usually faces a greater difficulty in determining the component of
rate of return on common equity than on the other sources of funds because their embedded costs are usually
well defined.

54 Since the rate base is financed by a combination of debt, preference shares and common equity, the rate
of return on which is different for each component, the overall rate of return on rate base is calculated as a
weighted average of the rates of return on the various individual components. [FN5OI

55 As a generalization, it is sometimes said that the cost of common equity is often higher than that of debt
IFN5 II. The rate of return on common equity may therefore be expressed as a percentage which is higher than
the overall rate of return on the full rate base because the higher equity cost will be weighted downwards by the
rates for the other components.

56 The issue raised by Question 1 (ii) is whether the Board may set and fix the rate of return on common
equity, as a component of the overall rate of return on rate base in a manner such that it can be used as an inde-
pendent benchmark for other purposes in the same way as the overall determination of return on rate base can
be. Alternatively, is the "determination" of the rate of return on common equity to be treated in the narrower
sense of a mere calculation leading to the final determination of overall return?
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57 Subsection 80(1) makes no reference at all to determining, let alone setting and fixing, the rate of return
on common equity. The calculation of an appropriate rate of return on common equity is truly a mere component
in the overall process of determining a just and reasonable return on rate base. Furthermore, there is nothing in
the purpose of the Act or the policies which the Board is to implement which would lead inexorably to the con-
clusion that the Board ought to have the power to prescribe a rate of return on common equity as a component of
an overall return or rate base, any more than it ought to have a power to prescribe a return on any other compon- ent.

58 The Consumer Advocate submitted that inasmuch as s-s. 80(1), by its express language, contemplates
that the only measure of what NILP may earn annually is to be determined by a just and reasonable return on rate
base, to allow the utility to measure what it may earn annually based upon a different factor, such as a rate of re-
turn on common equity which could very well be higher than the overall rate of return on rate base and might
lead to a higher overall return that could be said to be justified, would be to allow the utility to earn more than
that to which it is statutorily entitled.

59 It is to be noted, however, that in its previous orders[FN521 the Board has not sought to determine the
level of return on the basis of anything other than a rate of return on rate base. For example, in the 1991 Order,
the Board ordered:

A just and reasonable return for fNLPJ is determined to be between 10.96% and 11.19% on its average rate
base for 1992, which will provide QppQrflinity i arri i çf common equity between the
range of 13.00% to 13.50%.

[Emphasis addedi
The reference to the range of rates of return on common equity appears to have been inserted more as informa-
tion in support of a rationale for the determination of the overall return on rate base, since the Board states that
the determination of the return on rate base 'will provide' an "opportunity" to earn a rate of return on common
equity. Similarly, the 1996-97 Order simply described the rate of return on rate base as being "derived from" a
given range of return on common equity. This is the correct approach.

60 As to whether the Board may make other decisions, for example relating to the manner in which an ex-
cess revenue fund should be maintained, by reference to the contemplated rate of return on common equity, is a
separate matter which should be dealt with in that context.

61 I therefore conclude that the power to "determine" a just and reasonable return on rate base, as contained
in s-s. 80(1) does not include within it a power to "set and fix a rate of return on common equity" but it obvi-
ously does contemplate that the analysis of appropriate rates of return on common equity will be undertaken and
factored into the conclusion as to what is a just and reasonable return on rate base.

62 Accordingly, giving the words "set and fix" in the question a meaning which implies the notion of pre-
scribing, I would answer Question 1 as follows:

As to:

1. (i) - Yes

1, (ii) - No
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Question No. 2

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range
of permissible rates of return.

63 In light of my answer to the second part of Question 1, it is only necessary to address Question 2 in the
context of whether the Board has jurisdiction to set the rate of return on rate base as a "range of permissible rates
of return'.

64 It has already been stressed that the determination of a just and reasonable return on rate base involves a
consideration of the differing costs of the components of the utility's capital structure and that in arriving at the
overall rate of return, it is permissible for the Board to use a weighted average of the rates associated with each
individual component. It has also been pointed out that the cost of common equity is often difficult to estimate
with precision. The best that experts are often able to do is estimate rates within a reasonable range. Inasmuch as
the cost of common equity is weighted into the overall rate of return on rate base, that range would also have to
be reflected in the ultimate rate of return on rate base, as determined by the Board.

65 In Edmonton (City) v. Northwestern Utilities Ltd. [FNS3I Smith, J. emphasized:

The question of a fair rate of return on a risky investment is largely a matter of opinion, and is hardly cap-
able of being reduced to certainty by evidence, and appears to be one of the things entrusted by the statute to
the judgment of the Board.

66 It is evident, as Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners
Board)FN54] demonstrates, that the determination of a just and reasonable return is an area in which the Board
is accorded a broad discretion as to the methodology to be adopted. Obviously, the striking of a balance between
the interests of the utility and the consumer, whilst at the same time attempting to comply with the Board's ob-
ligation to approve rates which will produce a fair return to the utility, cannot be done with the precision of a
simple mathematical calculation. Realistically, the balance can only be struck within a reasonable range. It is for
that reason that the courts have, on subsequent appeal or applications for judicial review, generally deferred to
the determinations of boards in this regard provided the determination is not arbitrary or capricious and can be
said to fall within a reasonable range.[FN5S] As indicated in the earlier discussion[FN56], in the United States
the notion of a "zone of reasonableness" as an "area rather than a pinpoint" has been recognized. Whilst this no-
tion has been enunciated as a justification for deference to Board decisions in the context of challenges on ap-
peal or judicial review, it nevertheless indicates a recognition of what is inherent in the rate setting process.

67 I see no reason, therefore, why, instead of attempting to justify a particular decision ex post facto by an
argument that a particular rate falls within a zone of reasonableness, the Board could not expressly indicate what
it believes that area of reasonableness to be by expressing what it believes to be a just and reasonable return in
terms of a range of rates of return. This indeed is a practice that has been adopted elsewheretFN57l

68 It is to be noted that s-s. 80(1) does not speak in terms of a "rate" or "rates" of return; rather, it speaks of
a just and reasonable "return". It is not limited by its language to the pinpointing of a particular rate of return. I
conclude that a liberal construction of the word "return" in the context of s-s. 80(1) leads to the conclusion that it
can include a range of rates of return.

69 Of course, in applying the rate of return to the rate base, as ascertained by the Board, a single figure will
have to be used since rates, tolls and charges are expressed as finite numbers. The Board in practice has chosen
the mid-point of its stated range of rates of return as the figure to be used for this purpose. This is a perfectly ac-
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ceptable practice for the purpose of setting the rates. By expressing a range, however, the Board leaves open to
the utility the flexibility of earning more than the mid-point up to the maximum end of the range so as, in effect,
to give the benefit of the doubt to the utility that the expert evidence favouring the upper end of the range turns
out to be the more accurate and to provide an incentive to the utility towards managerial efficiency.

70 The Consumer Advocate expressed concern in argument that the use of the word "permissible" in Ques-
tion 2, as qualifying the phrase "rates of return', might be misleading. As I understand the argument, the concern
is that the adoption of a range approach might lead to the conclusion that the "entitlement" of the utility to a just
and reasonable return would be regarded as an entitlement, or guarantee, of earning up to the maximum end of
the range. While the utility, if it earned as much as the maximum would be entitled to keep that amount of earn-
ings, it is not, for reasons already given, guaranteed that level of return if it is not in fact successful in earning
them. The Board is under no obligation to adjust future rates or to take other steps to make up any such shortfall.
Any rate of return earned within the range would be regarded as permissible and it is only when a rate of return
exceeds the upper limit of the range that it would be regarded by the Board as subject to any excess revenue reg-
ulation.

71 Accordingly, recognizing that, on my analysis, Question 2 only relates to whether the Board has jurisdic-
tion to set rates of return as a range in relation to its determination of a just and reasonable return on rate base,
the answer I would give to Question No. 2 is: "Yes".

Question Nos. 3 and 4

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return determ-
ined by the Board to be just and reasonable, either on:

(i) the base rate as fixed and determined by the Board for each type of service applied by the public
utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the suc-
ceeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of adjust-
ing rates, tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility.
(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
holders of common shares,
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in prior years.
72 The analysis leading to the answers to Questions 3 and 4 can be considered together since they both ad-
dress the same general theme: the scope of the Board's powers to deal with situations where a utility in fact earns
a rate of return that is greater than that determined to be a just and reasonable return.

73 It was suggested by counsel for NLP that the concept of "excess earnings" does not exist under the Act
other than by reference to a definition of what is to be deposited into a reserve fund which the utility may be
ordered to create and maintain pursuant to s-s. 69(3) of the Act. This submission follows from the position taken
by NLP that the Board has no power under s-s. 80(1) to "set and fix", in the sense of prescribing, a maximum
rate of return. NLP had submitted that the Board's power to deal with excess earnings comes solely from its stat-
utory powers to prescribed the form of accounts to be maintained by the utility[FN58] and to create a reserve
fund "for a purpose which the Board thinks appropriate"1FN591 which could include the purpose of dealing with
excess returns. This argument has already been rejected in the analysis relating to Question 1. It follows, there-
fore, that the issue of excess earnings may present itself for consideration by the Board in circumstances even
where a reserve account has not been ordered to be set up. For the purpose of regulation by the Board, the
concept of excess earnings is derived from the process of prescribing a just and reasonable return on rate base
and not by the decision to require the creation of a reserve account. The question to be considered is what en-
forcement mechanisms the Board may use to deal with excess earnings so identified.

74 If, as determined in the answer to Question 1, the Board has jurisdiction flowing from s-s. 80(1) to pre-
scribe the maximum rate of return which a utility may earn in a given year, it is a necessary consequence of such
a determination that revenue earned in excess of the maximum of the prescribed range of return is excess reven-
ue to which, by definition, the utility will not be entitled. The Board accordingly must have jurisdiction to regu-
late how that excess revenue is to be dealt with.

75 Question 3 requires the Court to consider the range of enforcement mechanisms which the Board may
employ to ensure that the utility does not benefit from any windfall profits resulting from earnings in excess of
the just and reasonable return to which it is entitled. Three scenarios are proposed:

(I) use excess earnings to reduce revenue requirements for the succeeding year ("Revenue Reduction Ap-
proach");

(2) place the excess earnings in a reserve fund to enable an adjustment of rates, tolls and charges at a future
date ("Reserve Fund Approach");

(3) require a rebate of excess earnings to consumers ("Rebate Approach").
Question 4 is really a subset of the Revenue Reduction Approach. In one sense it really asks the same question
as in Question 3(i) but does not limit the process to the application of excess earnings to only the year next suc-
ceeding the year in which the excess earnings have been achieved. It appears to ask the Court to address the
question of whether, in the absence of the existence of a reserve account, the Board may, upon being made
aware of excess earnings in prior years, reach back into those prior years and take account of those excess earn-
ings by using them to reduce rates, tolls and charges in subsequent periods below what would otherwise be in-
dicated.

76 In approaching these questions, it is important to bear in mind the nature of the rate setting process and
the general principles which are recognized as being applicable to govern the manner in which that process is
carried out.
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77 The process of rate setting is generally prospective by nature. Although the Board must set rates for the
future, it only has data from past experience, the evidence from utility officials as to planned changes in opera-
tions and the opinions of experts as to future economic trends as a guide to what the revenue requirements of the
utility will likely be. It is, therefore, necessarily speculative, in developing the utility's requirements, the Board
focuses on a "test year" as the basis for its estimates and adjustments. Traditionally, in North America the test
year was chosen as the latest 12 month period for which complete data were available.[FN6OJ More recently,
due largely to inflation, boards adopted a forward-looking test year which in effect amounts to a forecast of what
expenses and costs, and hence revenue requirements, will be. This has been the practice of the BoardfFN6lj and
is supported by the ActtFN62j and the EPC Act[FN631. Past experience of course remains relevant, however, in-
sofar as it gives insight into the possibility of forecasting error. [FN641

78 Because the process is prospective, there is a good possibility that all of the assumptions will not be
achieved in practice. The actual rate of return may therefore differ from the rate, or range of rates, prescribed at
a previous hearing. On paper, this difference may appear to redound to the benefit or detriment of the utility de-
pending upon whether the actual rate is greater or less than the rate or range prescribed.

79 When, as a result of actual experience, it appears that the actual rate of return was greater than the rate
prescribed for the same period, it becomes necessary to address what the Board can do, if anything, to ensure
that the earnings in excess of the prescribed level, (which by definition will be regarded as greater than a just
and reasonable return on the rate base), are not allowed to remain with the utility or its investors. In the Bell Re-
bate case[FN65}, Gonthier, J. observed that differences between projected and actual rates 'call for a high level
of flexibility in the exercise of the {Boards regulatory duties'.

80 Those opposing a broad jurisdiction on the part of the Board to define and deal with excess revenue
couch the objection, at least in part, in terms of a violation of the non-retroactivity principle.1FN661 In its nar-
row sense, it is a principle of benefit to consumers, that "today's rate payers should pay the cost of today's ser-
vices and not the cost of past or future services"[FN671. More broadly, it also yields a presumption (which is of
benefit to the utility as well), flowing from the idea that the Board acts prospectively in setting rates, that the
Board cannot or, even if it has jurisdiction, should not as a general rule, make orders that have the retroactive ef-
fect of disturbing existing rights already enjoyed by the utility, In practical terms, it leads to the argument that
where rates, tolls and charges have been approved by the Board as being permissible for the utility to charge, the
Board cannot or should not make a subsequent order that has the direct or indirect effect of reducing or other-
wise changing those rates. In other words, changing past transactions or attaching new consequences to past
transactions would be prohibited.

81 As Penning points out[FN68j the retroactivity rule has its genesis in general rules of statutory interpreta-
tion that guard against interpreting a statutory provision as having a retrospective operation unless it is clear that
such an effect was intended. It is not an immutable rule but can give way to contrary legislative intention.

82 Doctrinally, in the context of utility rate regulation, the retroactivity principle is described by Penning in
this way:

.the rule is concerned more with issues of fairness, both to customers and to utility shareholders. The cus-
tomer-related fairness issue is often referred to as the "inter-generational equity" problem, which, broadly
stated, means that today's customers ought not to be held responsible for expenses associated with services
provided to yesterdays customers. The fairness concern in terms of utility shareholders arises because to at-

Copr. (c) West 2008 No Claim to Orig. Govt. Works

ht+- Ofiim ff1 T or I , i'- i'r,i f'.



Page 27 of 56

Page 26
1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R, 60, 164 Nfid. & P.E.I.R. 60

tract and maintain reasonably-priced equity investment in a utility, shareholders require some certainly that
matters already dealt with by the regulator have some degree of finality associated with them.[FN691

83 It was argued that one of the questions that is theoretically presented in this case is the degree to which
the Board is authorized to trespass on the no-retroactivity principle in fulfilment of its legislative powers, spe-
cifically, to enforce a prescription that a utility may earn a just and reasonable return and no more.

84 In reality, however, in light of the prospective nature of this Opinion, the non-retroactivity principle is
not, in practical terms engaged by Question No. 3. The answers to previous questions have already established
that the concept of excess revenue is to be determined by reference to the meaning of a "just and reasonable re-
turn as that phrase is understood in ss. 80(1); and not by the definition used to operate an excess revenue ac-
count. All participants in the regulatory process must therefore take account of that concept and conduct their
activities accordingly. The rules of the game are known.

85 Section 59 of the Act requires the utility, unless otherwise ordered by the Board, to close its accounts at
the end of each calendar year and to file with the Board its balance sheet, together with such other information
as may be required by the Board, before April 2nd of the following year. Effectively, therefore, within 3 months
after the utility's year end, both the utility and the Board will know the financial position of the company for the
previous year and from that, as well as any other information which the Board may require, a determination of
the actual level of return earned by the utility in the previous year can be made. Applying the known definition
of excess revenue, by reference to the upper end of the range of return on rate base, as determined by the Board's
prior orders under ss. 80(1), it can be determined whether there has been any excess revenue earned. There is no
revisiting and revision of a prior order respecting the allowable return on rate base. The examination of actual
results in the context of a comparison with the previously prescribed rate merely leads to enforcement of the ori-
ginal order. Any decision by the Board with respect to disposition of excess revenue will therefore not retroact-
ively interfere with past revenues which the utility assumes belong to it and which may be disbursed to share-
holders or otherwise spent. Given the concept of excess revenue, as explained in this option, the utility knows in
advance that it is not entitled to excess revenue so defined and may institute whatever accounting practices are
necessary to segregate and deal with such revenues pending direction from the Board.

86 The situation is conceptually no different from the concept behind an excess revenue account set up un-
der ss. 69(3), which the utility accepts as a legitimate way of dealing with such revenue. Just as in the case of an
excess revenue account, the definition of excess revenue is known in advance and the utility can account for
such revenue accordingly.

87 The scenario contemplated by Questions 3 & 4 is unlike the situation which arises where an interim or-
der setting rates, tolls and charges is subsequently superseded by a final order, resulting in excess revenue being
earned in the intervening period because the rates, tolls and charges charged in that period pursuant to the inter-
im order were higher than those which were ultimately found to be justified in the final order. In that situation, if
the final order is treated as being operative as and from the date of the interim order that was superseded, the fi-
nal order will, indeed, have a retroactive effect. In the context of the Newfoundland legislation, that situation is
specifically contemplated and authorized by ss. 75(3) of the Act.

88 In the situation presently under consideration, however, there is no subsequent order of the Board which
retroactively changes previously-approved rates, tolls or charges or revises the prescribed level of return to
which the utility is entitled. All that occurs is the subsequent examination of actual results and a determination
of whether excess revenue was in fact earned by applying a pre-existing standard derived from a previous Board
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order made under ss. 80(1)

89 1 recognize that, to the extent that the utility in the past may have been operating under the impression,
perhaps engendered by positions taken by the Board, that excess revenue need only be calculated by reference to
the excess over the rate of return on common equity as defined for the purpose of operating the existing excess
revenue account, it may consider that if the concept of excess earnings as discussed in this Opinion is applied at
this stage to those previous years, there may effectively be a change in the "rules of the game. In that practical
sense, there would be a 'retroactive" readjustment.

90 The Court is not being asked, however, to determine the position of the utility specifically in relation to
the yeass 1991 through 1996 and to determine the entitlement of the utility to excess revenues as calculated by
reference to the current definition. The degree of NLP's misapprehension, if any, the actions of the Board in
dealing with the excess revenue issue in the past, the degree to which NLP may have acted to its prejudice, and
the degree to which the utility may nevertheless be required to disgorge excess revenues in previous years in ac-
cordance with presently understood concepts raise complex issues of mistake of law in the law of restitution and
the defence of change of position which require for their resolution a detailed factual base. It would be inappro-
priate to attempt to answer such questions in this Opinion.

91 The issue, therefore, is not whether the Board may revise the definition of excess revenue and then apply
the revised definition to the results of previous years. That might well engage the principle of non-retroactivity.
Here, assuming (without deciding) there was a misapprehension in the past as to how excess revenue should be
calculated, the "change" in calculation method comes about, not because of a retroactive change in the rule by
the Board but by a (perhaps) unanticipated declaration and clarification by the Court of what the law is and how
it is or should be applied.

92 I turn now to the determination of the powers of the Board to deal with excess revenue once it has been
determined to exist.

93 The only express provisions of the Act dealing with excess revenue are s-s. 69(4) which provides a
power to require a utility to refrain from distributing extra revenue as dividends until further order, and s-s.
75(3) which enables the Board to order that excess revenue earned as a result of an "interim order" made under
s-s. 75(1) and not confirmed by final order be either refunded to customers or placed in a reserve account for an
approved purpose. Does the fact that similar powers are not expressed in respect of "final" orders mean that they
were not intended to be available?

94 I do not believe so. The power to deal with excess revenue is inherent in the nature of the regulatory
scheme the Board is required to administer. The starting point is the power, found to exist in the answer to Ques-
tion 1, that the Board may prescribe a rate of return under s-s. 80(1) which carries with it the necessary corollary
that the utility is only entitled to earn that level of return, as determined by the Board to be just and reasonable.
It follows that unless the Board is to be a "toothless tiger" it must be accorded the means by which revenues
earned in excess of the prescribed level of return are used in furtherance of the objectives and policies of the le-
gislation and not simply for the benefit of the utility's investors. Such policies as the maintenance of a sound
credit rating by the utility[FN7OJ, the efficient production, transmission and distribution of power[FN7I 1. the
delivery of power at the lowest possible cost[FN721 and the provision of reliable service[FN73] are all candid-
ates for the use of the excess. It does not follow, as the Consumer Advocate argued, that any dealing with the ex-
cess should involve only a return or rebate to consumers so as to ensure that the goal of delivery of low cost
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power is vindicated. While the maintenance of low rates is an important objective of the legislation, it is not the
only one. As emphasized earlier,[FN74j the Board is always engaged in a balancing exercise between the in-
terests of the consumer and the interests of the utility. It is not correct to say that any revenues earned in excess
of a just and reasonable return belong to the consumer. Just as the utility is not 'entitled to earn and retain rev-
enues in excess of such a level of return, so also the consumer is not absolutely "entitled" to the excess. The
Board, having identified that an excess exists, must deal with it in furtherance of the objectives of the legisla- tion.

95 The means whereby the excess is dealt with should not be, unless expressly limited by the legislation, ri-
gidly prescribed provided the means chosen comport with the objectives and policies of the legislation. It is
worth repeating Gonthier, J.'s observation in the Bell Rebate case that the fact that the differences between pro-
jected and actual rates of return are common calls for "a high level of flexibility in the exercise of the [Boards]
regulatory duties". [FN751

96 Counsel for NLP argued that the only power of the Board to deal with excess revenue, aside from interim
order situations, flows from its power in s. 58 to prescribe the form of books and accounts to be kept by the util-
ity and that, if it ordered, pursuant to s-s. 69(3), the creation of a reserve fund "for a purpose which the Board
thinks appropriate", it could stipulate that the accounts should be kept in such a way as to require excess reven-
ues to be accounted for in such a reserve account. I do not find the jurisdiction to deal with excess revenue in the
power to prescribe the utility's accounts. That is only a procedural means of exercising powers, the jurisdiction
for which must be found elsewhere. Whilst the creation, pursuant to s-s. 69(3), of a reserve fund to deal with ex-
cess revenues could be said to be "a purpose which the Board thinks appropriate" (provided that purpose is con-
sistent with the powers otherwise conferred on the Board), there is nothing in the language of s-s. 69(3) which
expressly makes it applicable to an excess revenue situation and there is certainly nothing there which would
purport to make the use of a reserve fund for the purpose of dealing with excess revenue as the only mechanism
which would be at the Board's disposal to deal with this issue.

97 I conclude that, bearing in mind the approach to interpretation mandated by s-s. 118(2) of the Act, the
Board must of necessity have broad powers to deal with revenue earned by a utility in excess of the prescribed
rate of return. Inasmuch as the ascertainment of the existence of excess revenue can only be made following a
subsequent review, any order dealing with excess revenue will of necessity have certain retrospective elements
about it. But that is not the same as saying that an order dealing with excess revenue ascertained by application
of a pre-existing concept of what constitutes excess revenue is a retroactive order. It was argued by NLP that the
setting up of a reserve account would be the only method that would not involve any trespass on the principle of
non-retroactivity because the utility would know in advance that it had to set up its reserve account and could
therefore provide for it without running the risk of spending or distributing excess revenues in ignorance of the
fact that they would have to be held accountable for them.

98 For reasons already given, this argument is unconvincing. By virtue of the answers given to Question I,
the utility knows that it is only entitled to earn a just and reasonable rate of return pursuant to any order made by
the Board to that effect under s-s. 80(1). It can monitor its financial progress and can organize its accounts in
such a way as to account for excess revenue so as to prevent the possibility of it being disposed of before any
subsequent order dealing with the excess may be made. The utility does not need an express order of the Board
requiring it, as a general rule, to set up a reserve account for this purpose. Nevertheless, the use of a reserve ac-
count is a convenient way of doing this. It may well be, however, that the Board may, through other directions
with respect to the manner of keeping accounts, develop other accounting procedures that will enable the utility
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to identify excess returns and to segregate them for other use.

99 A reserve fund could be ordered by the Board to be used in the future to improve service, or to keep rates
low or for some other purpose that is consistent with the objectives and policies of the legislation. Whether the
advancement of these policies is done formally through the use of a reserve fund or through some other mechan-
ism such as an order setting further rates, tolls and charges taking the prior excess revenue into account, the util-
ity should not be prejudiced, in light of the fact that it knows that it is not entitled to earn a return in excess of a
just and reasonable return.

100 A rebate to consumers would also be permissible since it would have the indirect effect of cx post facto
keeping the rates low. While it is true that any rebate would not, because of the fluid nature of the customer
base, result in a return to exactly the same body of consumers who had paid the original rates, this is not an insu-
perable objection to using this type of mechanism. Penning[FN76] observes:

As a practical matter, however, at least some of this concern appears misplaced. By far the majority of
todays rate payers for the majority of regulated public service utilities were also yesterdays rate payers - es-
pecially since the time frames at issue are typically not more than a year or two. So the unfairness argument
about cost allocation loses some of its force. Furthermore, to the extent it is still present, it can be dealt with
through the choice of mechanism design - so instead of adjusting all rates, through either surcharges or re-
funds, the individual customers who met the timing criteria would receive an adjustment to their bill.

101 This recognition was echoed by Gonthier, J. in the Bell Rebate case[FN77} as follows:

...it is true that the one time credit ordered by the appellant will not necessarily benefit the customers who
are actually billed excessive rates. However, once it is found that the appellant does have the power to make
a remedial order, the nature and extent of this order remain within its jurisdiction in the absence of any spe-
cific statutory provision on this issue. The appellant admits that the use of a one time credit is not the per-
fect way of reimbursing excess revenues. However, in view of the cost and the complexity of finding who
actually paid excessive rates, where these persons reside and of quantifying the amount of excessive pay-
ments made by each, and having regard to the appellant's broad jurisdiction in weighing the many factors in-
volved in apportioning respondent's revenue requirement among its several classes of customers to determ-
ine just and reasonable rates, the appellant's decision was imminently reasonable...

102 Accordingly, I conclude that each of the Revenue Reduction, Reserve Fund and Rebate approaches to
dealing with excess returns are within the jurisdiction of the Board and could, in particular circumstances, all
constitute reasonable responses to a finding that the utility has earned in excess of a just and reasonable return.

103 I would also add that the setting up of a reserve fund in a given case does not exhaust the ways in which
the Board may deal with excess revenue. The methodologies proposed are not mutually exclusive. The Board
has jurisdiction to deal with all revenue in excess of a just and reasonable return on rate base using one, or a ju-
diciously blended combination, of the methodologies identified.

104 Having said that, it must be emphasized that just because the Board has the jurisdiction to use these ap-
proaches, the particular circumstances may well dictate that one or more of them may be inappropriate in a giv-
en case. For example, the ordering of a rebate to consumers of the total amount of an excess return might not, in
the light of the general financial condition of the utility, be appropriate when measured against such legislative
objectives as the maintenance of the utility's sound credit rating. It might be appropriate, when all of the in-
terests are properly balanced, for the Board, for example, to order that only the excess over a stipulated rate of
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return on equity, or some other measure, be refunded or otherwise dealt with. These are all matters to be con-
sidered by the Board in a given case.

105 The answers to Questions 3 and 4 can be given as follows:

As to: 3(i) - Yes

3(u) - Yes

3(iii) - Yes
106 The answer to Question 4 is also "yes' on the assumption that what is being asked is not whether the
Board may retroactively revise a previous order but merely whether, applying a defined and understood concept
of excess revenue, (ie. an excess of a just and reasonable return on rate base) the excess so determined to have
existed in prior years may then be taken account of and applied in setting future rates, tolls and charges.

Question 5

Does the fact that the Board has advised the public utility that it is permitted to retain earnings in excess of
the rate of return determined by the Board to be a just and reasonable return, upon the rate base as fixed and
determined by the Board for each type of service supplied by the public utility, but not in excess of the re-
turn determined by the Board to be a just and reasonable return upon the investment which the Board has
determined has been made in the public utility by the holders of common shares, affect the jurisdiction of
the Board to approve rates, tolls and charges on the basis queried in Question (4).

107 In order to understand the import of this question, it is necessary to review the approach taken by the
Board to the definition of excess earnings in past years.

108 In correspondence passing between NLP, Newfoundland Telephone Company Limited (which at that
time was regulated by the Board) and the Board during the late 1980's, there was considerable discussion as to
the manner of defining 'excess revenue" for the purpose of the operation of the reserve account which the Board
had required the utilities to maintain for that purpose. As a result of these discussions, the Board approved a
change in the utilities' systems of accounts to recognize a new definition of excess earnings. As indicated, this
was accomplished by defining the excess revenue account in the utilities' system of accounts as follows:

This account shall be credited with any revenue in excess of the maximum return on common equity de-
termined by the Board at the previous rate hearing to be refunded to customers or used for such purposes as
the Board may order.

109 By the operation of this definition, the situation could occur whereby the utility might earn a rate of re-
turn on rate base in excess of the maximum range of returns determined by the Board pursuant to s-s. 80(1) but
could nevertheless be within the range of return on common equity used by the Board for the purpose of determ-
ining a just and reasonable return on rate base under s-s. 80(1). If that eventuality occurred, there would be no
requirement on the utility to pay anything into the excess revenue account; yet, the result would be that the util-
ity would have earned more than a just and reasonable return on rate base. In light of the answer given to Ques-
tion I, the benchmark for determining excess revenue is the range of return on rate base determined by the
Board to be just and reasonable. Does the Board have jurisdiction to deal with this money as excess earnings in
light of the fact that it has defined excess earnings for the purposes of the utility's accounting by reference to the
maximum return on common equity?
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110 Question 5, we were told, attempts to address this issue. As phrased, however, the question merely asks
whether the fact that the Board has advised" (presumably, in the form of its order changing the definition of ex-
cess revenue for the purposes of the establishment of the excess revenue account) the utility of this new defini-
tion of excess revenue "affect' the jurisdiction of the Board to approve rates, tolls and charges. The short answer
to this question, strictly construed, is 'no'. The Board cannot limit its jurisdiction, in the sense of its legal
power, by determinations made in exercise of its powers. It either has the jurisdiction or it does not. Whether it
chooses to exercise the jurisdiction is another matter.

111 As a result of the discussions at the hearing, however, it is apparent that there is a more fundamental is-
sue at stake. The assumption appears to be that if the Board chooses to define excess revenue for the purpose of
establishment of the excess revenue account in terms of revenue earned in excess of the maximum return on
common equity, it is in effect saying that revenue earned below that maximum but which happens to be in ex-
cess of the just and reasonable return on rate base as determined by the Board under s-s. 80(1) is necessarily
money which the utility can keep. This position is obvious from the arguments made by counsel for NLP since
his position has been throughout that excess revenue has no meaning other than by reference to the definition
used for the purposes of the excess revenue account. As indicated previously,[FN78] this is not a correct inter-
pretation of the situation. The same assumption is also apparent from the position taken by the Consumer Ad-
vocate who argues that the decision of the Board to define excess revenue for the purpose of the excess revenue
account in terms of exceeding the return on common equity, as opposed to rate base is ultra vires the Board be-
cause the Board must determine excess revenue by reference to revenues which are earned in excess of a just
and reasonable return on rate base.

112 The assumption that the definition of excess revenue for the purpose of the operation of the reserve ac-
count is equivalent to the concept of excess revenue flowing from earnings in excess of a just and reasonable re-
turn on rate base as prescribed under s-s. 80(1), is false. I agree with the Consumer Advocate, for reasons
already given[FN791, that any revenues earned in excess of the maximum range of a just and reasonable return
on rate base are revenues to which the utility is not automatically entitled. It does not follow, however, that for
the purposes of regulating the accounts of the utility, the Board is prevented from requiring payment into an ex-
cess revenue account on a different basis (provided it does not deprive the utility of the level of return on rate
base to which it has been determined to be entitled). The Board can and should deal with all revenue earned in
excess of a just and reasonable return on rate base; however, it does not have to require that all of it be paid into
an excess revenue account.

113 As indicated in the answer to Question 3 and 4, the Board has a broad jurisdiction as to how to deal
with the excess and it may well be that, in the circumstances obtaining, it will determine that only a portion (i.e.
that portion above the maximum return on common equity) should be paid into a reserve account. It might de-
termine that the rest should be rebated to consumers or used by the utility in furtherance of the objective of en-
suring that it maintains a sound credit rating in the financial markets of the world. In short, there is nothing
wrong in principle with the Board defining excess revenue for the purposes of a reserve account differently from
the notion of excess revenue as determined by a comparison with a just and reasonable return on rate base as de-
termined by s-s. 80(1). In so doing, however, the Board ought not to assume that any additional excess revenue
ought necessarily to be returned to the utility to be used as it sees fit. The Board has jurisdiction, and in exercise
of its legislative mandate it ought to exercise that jurisdiction, to make a determination as to how that remaining
excess revenue, if any, should be dealt with consistent with the objectives and policies of the legislation.

114 Accordingly, the technical answer to Question 5 is "no' but so as to limit any confusion over the im
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plications of the wording of the question, I would add that the Board has jurisdiction to define excess revenue
for the purposes of maintenance of a reserve account by reference to the maximum level of return on common
equity (or any other appropriate measure for that matter) but that does not mean that the Board may for all pur-
poses define the level of excess revenue to which the utility is not entitled by reference to that measure; rather,
the Board must determine, on the specific circumstances of the case, what is to be done with respect to any ex-
cess revenue measured against a just and reasonable return on rate base. If all or a portion of the excess revenue,
measured against the return on rate base, is not ordered to be paid into a reserve account, it must nevertheless be
dealt with in some other manner consistent with the objects and policies of the legislation. It should not be
simply assumed that such excess revenue if not required to be paid into a reserve account belongs to the utility
to be dealt with as it sees fit.

Question 6

Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be approved
taking into account the amount of expenses previously incurred by the public utility which the Board may
now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to operating
account notwithstanding that such classes of expenses were allowed as reasonable and prudent and properly
chargeable to operating account.

115 The just and reasonable return on rate base which the Board determines that the utility is entitled to
earn annually is "in addition to those expenses which the Board may allow as reasonable and prudent and prop-

[FN8OI. Thus, in the process leading up to the prospective setting oferly chargeable to the operating account
rates, the Board may look at the type and level of projected expenses of the utility in the test year and determine
whether they are reasonable and, if not, only allow, for the purposes of calculation of a just and reasonable re-
turn on rate base, such types and levels of expenses as are, in the opinion of the Board, reasonable.

116 In the 1991 rate hearing, certain types and levels of projected advertising expenses were approved by
the Board. At the 1996 rate hearing, it was suggested that in the light of what actually happened in the years sub-
sequent to 1991, the utility had in fact incurred advertising expenses well in excess of the amounts approved as
reasonable and also of a type different from those which were approved, i.e. for corporate image building rather
than related to the supply of service. The issue posed by Question No.6 is whether expenses of a class which
were previously approved as reasonable but which are in excess of the projected amounts can be disallowed by
the Board for the purposes of rate regulation.

117 The level of operating costs is obviously an important factor in fixing rates. It is generally accepted that
Board supervision as to reasonableness of such costs is therefore essential to effective regulation.[FN81I Phillips
describes the matter thus:

Commissions seldom challenge expenditures controlled by competitive forces, such as those for plant main-
tenance, raw materials and labor. Conflicts do arise over whether certain expenditures should be charged to
operating expenses or paid for by owners out of earnings.

Management might vote itself high salaries and pensions. Payments to affiliated companies for fuel and ser-
vices might be excessive. Expenses for advertising, rate investigations, litigation and public relations should
be closely scrutinized by the commissions to determine if they are extravagant or if they represent an abuse
of discretion. In all cases, moreover, the commissions should require proof as to the reasonableness of a
utility's charges to operating expenses. [FN821.
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Accordingly, the power to determine reasonable rates necessarily requires supervision of operating expenses.

118 In defining the parameters of such supervisory power, however, the Board must account for a compet-
ing principle, namely, that the Board is not the manager of the utility and should not as a general rule substitute
its judgment on managerial and business issues for that of the officers of the enterpriselFN83}.

119 Nevertheless, it is recognized that regulatory boards have a wide discretion to disallow or adjust the
components of both rate base and expense[FN84]. In an American caseIFN85] the matter was put as follows:

The contention is that the amount to be expended for these purposes is purely a question of managerial judg-
ment. But this overlooks the consideration that the charge is for a public service, and regulation cannot be
frustrated by a requirement that the rate be made to compensate extravagant or unnecessary costs for these
or any other purposes.

120 Having said that, however, there will normally be a presumption of managerial good faith and a certain
latitude given to management in their decisions with respect to expenditures. In the United States, the test
for disallowance is usually "abuse of discretion" showing "inefficiency or improvidence" or "extravagant or un-
necessary costs". [FN861.

121 When the issue becomes a retrospective examination of actual expenses as compared with what was
projected and determined to be reasonable and prudent, there ought, similarly, to be caution exercised before de-
termining that an expense was improperly incurred. The circumstances facing a utility are not static and a con-
siderable latitude has to be given to the decisions of management in making expenditures to respond to the new
situations as they present themselves.

122 Nevertheless, it is still within the jurisdiction of the Board to supervise and review both the type and
level of expenses incurred by the utility in respect of its operations. If it did not have that jurisdiction, the actual
rate of return earned on rate base in a given year would be subject to manipulation by the utility as, for example,
in a year where near the close of the fiscal period it appears that the rate of return will be more than anticipated,
the utility, if totally unsupervised, could make large expenditures, unrelated to the delivery of service, simply to
bring the rate of return in line with what had been projected.

123 The jurisdiction of the Board to take account of deviations from estimates of expenses when setting fu-
ture rates does not differ from that pertaining to its jurisdiction with respect to taking account of excess revenue.
The disallowance of an expense may lead, in effect, to a greater rate of return, and potentially to excess revenue
if the resulting actual adjusted rate of return is in excess of the previously determined acceptable range of return.
The excess revenue over a just and reasonable range of return on rate base can be dealt with by the Board as dis-
cussed in the answers to Questions 3 and 4. It does not remain the property of the company.

124 Accordingly, the answer to Question 6 is "yes". In giving this answer, however, I would emphasize that
the question that was asked is a jurisdictional one. It does not give, in the circumstances of a particular case, a
wide unfettered power to 'second guess" managerial decisions with respect to expenses. In this regard, I agree
with the comments of Phillips:

Public utilities ... cannot spend freely and expect all expenditures to be included as allowable operating ex-
penses. In effect, this means the commissions are permitted to question both the judgment and integrity of
management. And if rates must be high enough to yield sufficient revenue to cover all operating expenses,
the consumer has the right to expect that such expenditure will be necessary and reasonable.
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At the same time, managerial good faith is presumed. Public utilities must be given the opportunity to prove
the necessity and reasonableness of any expenditure challenged by a commission (or intervenor). To justify
an expenditure, a company must show that the expenses was actually incurred (or will be incurred in the
near future), that the expense was necessary in the proper conduct of its business or was of direct benefit to
the utility's rate payers, and that the amount of the expenditure was reasonable. Moreover, it must be em-
phasized again that a public utility may still spend its money in any way it chooses. Managements function
is to set the level of expenses; the commissions duty is to determine what expense burden the rate payer
must bear.

Question Nos. 7 and 8

(7) Does the Board have jurisdiction to require a public utility to maintain:

(i) a ratio; or

(ii) a ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to re-
quire a public utility to obtain its capital requirements by the issue of specific financial instruments,
whether common shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness pay-
able in more than one year.

125 These two questions will be considered together because the issues they raise are interrelated.

126 In theory, both the overall level of capitalization and the individual components of a utility's structure
are of interest to regulatory boards. Clearly, if a utility is allowed to engage in financing practices which result
in overcapitalization, the whole viability of the enterprise may be threatened with consequent impact on the de-
livery of service to the public.

127 Furthermore, unlike in competitive conditions where the enterprise would not be able effectively to
raise its prices over those of its competitors even if its costs of capital were excessive, overcapitalization of a
regulated utility may well affect rates. That is because, in principle, rates must be set at such a level as to allow
for recovery of the utility's costs, including its costs of capital, as well as a just and reasonable return. Overcapit-
alization, if uncontrolled, would increase the utility's costs and hence its rates. If the utility is not permitted to
recover its costs in this regard it will, like any unregulated business, face bankruptcy with the consequence of
disruption of service to customers. Overcapitalization may therefore indirectly put an upward pressure on rates
to ensure the continued viability of the utility to enable service to be maintained. Alternatively, service may suf- fer.

128 Arguably, the purpose of s. 91 of the Act is to enable the Board to control the risk of overcapitalization
and its impact on the viability of the utility, or at least on its credit standing. By examining each proposed new
security issue in advance, the Board has a chance of minimizing the adverse effects of overcapitalization before
the occur.

129 The composition of a utility's capital structure, that is, the mix of debt and equity, is also a matter that is
necessarily of interest to regulatory boards.
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130 Because the costs of the individual components of a utility's capital structure, i.e. the embedded costs of
debt and preference shares and the reasonable rate of return on common equity, are given a weighted cost, pro-
portional to their share of the total capital structure, for the purpose of deriving a reasonable rate of return on
rate base, the level of the actual proportional share of each component will necessarily have an effect on the res-
ult of the overall determination of a just and reasonable return on rate base. The makeup of the utility's capital
structure can therefore influence that determination. [FN87]

131 PhillipsIFN88j expresses it this way:

.the traditional theory of business finance holds that the average cost of capital to a firm varies with the
capital structure upon which it is based. The interest rate on debt is normally lower than the cost of equity
capital. Consequently, within limits determined by such factors as the risk of a business, the overall cost
may be somewhat lower when the debt-equity ratio is high than when the debt-equity ratio is low.

It is too simplistic, however, to say that in all cases, the higher the debt equity ratio, the lower will be the overall
costs of capital. As deGrandpré[FN89] points out:

It is often argued that if utilities increased their debt ratio, their cost of capital would be reduced since the
cost of debt is less than the cost of equity. This may be true, but then the rate of return would have to be in-
creased under the risk factor since the interest has to be paid before dividends and the investor might find
himself deprived of dividends because of insufficient earnings.

The debt equity ratio can, therefore, have a complicated effect. What is undeniable, however, is that the debt-
equity mix does have an effect on the rate of return. Hence, it is something which, in principle, should come
within the regulatory umbrella in fulfilment of the policies of keeping the costs to consumers low and of ensur-
ing a sound credit rating for the utility. The higher the cost of capital, the higher will be the return necessary to
be awarded to the utility to enable it to maintain a sound credit rating in world financial markets. This would in-
evitably lead to higher rates, tolls and charges which would work against the policy of providing power to con-
sumers at the lowest possible cost consistent with reliable service.

132 From this, the Consumer Advocate and the Board itself argued that it is a necessary and appropriate
power on the part of the Board to regulate the ratio of debt to equity in a utility's capital structure. Without such
a power, the Board is limited, it was suggested, in its ability to ensure that sources and facilities for the produc-
tion, transfer and distribution of power are managed and operated in a manner that would result in power being
delivered to consumers at the lowest possible cost consistent with reliable service.

133 In like maimer, it was argued that the Board has the power, as a necessary incident of the legislative
scheme, to stipulate, from time to time, that a public utility must obtain its capital requirements by the issue of
financial instruments of a specified nature.

134 Granting that the level of overall capitalization and the composition of the capital structure of a utility
are both matters of regulatory concern, at least insofar as they affect the utility's rate of return on rate base and
hence the cost to consumers of the delivery of reliable service, the question to be determined is the degree of in-
trusion which the Board may undertake into the financial affairs of the utility. Can it be proactive and, as Ques-
tion 7 suggests, "require" the utility to maintain a particular debt-equity ratio or, as Question 8 implies, "require"
the utility to finance its activities in a particular way, or is it limited to passive disallowance of particular finan-
cing in a particular financing proposals either in the process of setting rates or in the course of other applica- tions?
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135 In approaching these questions, it has to be remembered that there is no such thing as one ideal capital
structure. It is a function of economic conditions, business risks and largely a matter of business judgment.
[FN9OI Furthermore, a given capital structure cannot be changed easily or quickly. As well, the long-term ef-
fects of changes on capital structure on the enterprise and on the future cost of capital may not be easily predict-
able. Capitalization decisions also have other business dimensions that transcend the considerations relevant to
this issues directly presented in the regulatory process.

136 All of these considerations favour an approach that, in principle, should limit the degree of intrusion by
the Board into the managerial control by the utility over financial decision-making. As emphasized earlier
[FN9I] the powers of the Board should be generally regulatory and corrective, not managerial. A debate has
nevertheless occurred over whether regulatory agencies can and should 'fix' debt-equity ratios and restrict new
financing techniques to specified types of instruments.[FN921 Phillips notes that:

These methods, however, have limitations. For example, since the financial conditions of individual utilities
vary, no one ratio of debt to equity is correct. The refusal to approve a bond issue may lead to no issue at
all, since, if a utility's earnings are insufficient to maintain its stock at par, it is in no position to issue more
stock; bonds are the only way new capital can be raised. As a result of these problems, few commissions are
willing to substitute their judgments for those of management... [FN93]

137 An alternative to actual intrusion into the utility's financial affairs in the form of a direction as to how
the enterprise should be structured is for the regulator, for the purpose of setting rates, to base its estimates of
the cost of capital on a hypothetical appropriate capital structure, thereby disregarding the utility's actual capital-
ization[FN94]. The justification for this approach is given by Phillips who, citing other authors, states:

Locklin has argued that most commissions 'disregard actual capital structures and set up an ideal or normal
structure for the purpose. To do otherwise would burden the public with the higher costs of obtaining capital
that result from a capital structure that is something less than ideal, and may, in fact be quite unsound'. And
Rose argues: 'When a commission in determining cost of capital disregards the actual capital structure or a
capital structure proposed by management it is no more invading the domain of management than when it
disregards unreasonable expenses for labor, fuel, or other productive factors in prescribing rates'. [FN95].

It appears, however, that actual capitalization has also been used as a basis[FN96]. Nevertheless, the arguments
in favour of the ability of the Board to disregard the actual capital structure in an appropriate case and base its
determination upon a hypothetical structure are convincing. Indeed, this has occurred in Canada. [FN97] Without
such a power, the Board would not be able effectively to fulfill its mandate of promoting the delivery of reliable
service to consumers at the lowest possible cost and at the same time maintaining a sound credit rating for the
utility in the financial markets of the world. Having said that, in exercising that power, it goes without saying
that the Board ought to have a healthy respect for managerial judgment[FN98J in such matters since if a hypo-
thetical capital structure is used that is too far off the mark of the actual structure, it may in practical terms make
the utility unable to meet its actual commitments, thereby threatening its credit standing and possibly affecting
service to customers.

138 It is not necessary to go further, for the purpose of promotion of the objectives and policies of the legis-
lation, and accord to the Board a power of actual intrusion into the capital structure of the utility. The distinction
between actual intrusion and disallowance for rate making purposes is justified in the context of the existing le-
gislation and enables the Board o respect the principle of general deference to managerial decisions.
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139 The question that remains is whether s. 91 of the Act, which is the only provision expressly dealing
with the powers of the Board respecting capital structure, can be said, either expressly, or by necessary implica-
tion, to accord greater powers to the Board.

140 On its face, s. 91 appears to be limited to a situation where the Board may approve or disapprove of a
particular proposal from the utility for the issuance of a proposed form of securities. It is expressed in terms of a
power of negative disallowance rather than positive direction.

141 As noted previously[FN991, s. 91 enables the Board to control the level of overall capitalization. Is that
the only purpose for which a disallowance under s. 91 can be made? Obviously, an indirect effect of an approval
or refusal of a particular security issue could be to affect the utility's future proposed debt-equity ratio and hence
the composition of its capital structure. In practical terms, the power to disallow a specific proposal will enable
the Board to exercise at the very last, by means of moral suasion in discussion, a degree of positive influence
over total capitalization as well as capital structure. The power of disallowance under s.91 may, in my view, be
used, in appropriate cases, to further such objectives. Subsection 91(3) requires the Board, before approving a
security issue, to be satisfied that it is in accordance with law and "for a purpose approved by the Board". Ac-
cordingly, so long as the power of approval or disallowance under s. 91 is exercised in a manner that is consist-
ent with and in furtherance of any of the policies which the legislation was designed to serve, it will be within
the jurisdiction of the Board to so act. In what way, the Board may influence the total level of capitalization as
well as the particular debt-equity ratio. It does not, however, permit the Board to direct the utility to raise money
in a particular way or to maintain a particular debt-equity ratio. In other words, it cannot be used as a spring-
board for an aggressive intrusion into the day to day financial and managerial decision making of the utility with
respect to the capital structure of the enterprise. Nor can the general policies underlying the legislation justify
such a power. As indicated, financing is undertaken for considerations that are not necessarily directly related to
utility regulation. Furthermore, it has also been noted that, within the regulatory context, the utility is still sub-
ject to business risks and the effects of management decisions and the utility, other things being equal, ought to
have the power to respond to that zone of risk. To that extent, the utility must be able to make financial de-
cisions related to the overall health of the enterprise for reasons other than strictly regulatory ones, provided that
in so doing it does not trespass on the objectives and policies of the legislation.

142 Accordingly, while recognizing that a degree of influence over the utility's capital structure and over
the choice of financial instruments to be used in financing the enterprise can be exercised by means of the
powers conferred by s. 91 and the powers inherent in the regulatory scheme itself, the answers to Questions 7
and 8, insofar as the questions imply an ability to directly stipulate particular financing results, is, in each case, "no".

General Observations

143 In answering the foregoing questions, it is worth emphasizing that the answers are given in terms of the
jurisdiction of the Board. The fact that the Board may have jurisdiction, in the sense of legal power, to do
something does not mean that, in a particular case, the power ought to be exercised. In the arguments which
were presented on the hearing of the stated case, it was apparent that some of the positions taken by a party were
being advanced out of a concern that if the jurisdiction was conceded, it would necessarily follow that the Board
would exercise its power in a maimer adverse to that party.

144 The question of whether the Board should in fact exercise powers within its sphere of jurisdiction and
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the question of the manner in which those powers should be exercised raise very different considerations. It
must always be remembered that, as has been emphasized throughout this opinion, the Board is charged with
balancing the competing interests of the utility and the consumers of the service it provides. Neither set of in-
terests can be emphasized in complete disregard of the interests of the other. Thus, in choosing to exercise a par-
ticular power within the Boards jurisdiction, the Board must always be mindful of whether, in so acting, it will
be furthering the objectives and policies of the legislation and doing so in a manner that amounts to a reasonable
balance between the competing interests involved.

Opinion

145 Pursuant to s. 101 of the Act, I would summarize my opinion on the questions posed as follows:

Question 1(i) Yes

Question 1(u) No

Question 2 Yes

Question 3(i) Yes

Question 3(u) Yes

Question 3(iii) Yes

Question 4 Yes

Question 5 No

Question 6 Yes

Question 7 No

Question 8 No

I emphasize that inasmuch as the import of the answers given depends on my interpretation of the questions
posed, it is necessary to read the answers in the context of the rest of this Opinion.

146 Pursuant to s. 102, the Deputy Registrar of the Court is directed to remit this Opinion to the Board.

O'Neill, J.A.:

147 The Board of Commissioners of Public Utilities (the Board) is a statutory body existing under the pro-
vision of the Public Utilities Act, R.S.N. 1990, c. P-47, as amended (the Act).

148 The general powers of the Board are set out in s. 16 of the Act:

The board shall have the general supervision of all public utilities, and may make all necessary examina-
tions and inquiries and keep itself informed as to the compliance by public utilities with the law and shall
have the right to obtain from a public utility all information necessary to enable the board to fulfil its duties.
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149 In addition to the powers and obligations given to and imposed on the Board by the Act, the Board has
certain duties and powers under the Electrical Power Control Act, 1994, Chapter E-5.1, as amended and, by s. 4
of that Act, is specifically directed to "implement the power policy" of the Province, as set out in s. 3 of that
Act, and in doing so to apply tests "which are consistent with generally accepted sound public utility practice'.

150 By s. 101 of the Act, the Board may, of its own motion, state a case in writing for the opinion of the
Court upon a question which in the opinion of the Board is a question of law.

151 On August 14, 1996, the Board stated a case requesting the opinion of the Court with respect to certain
specific questions as set out therein. Following an application for directions, the court ordered that, inter alia,
certain parties be notified of the proposed hearing. Subsequently Newfoundland Light & Power Co. Ltd., a util-
ity, and "the Consumer Advocate" were granted status to appear and be heard at the hearing before the court.

152 In its application to the Court, the Board stated that in the course of a hearing before it, the submissions
of various parties raised questions as to the jurisdiction of the Board under the Act and the Board thereupon
stated a case for the Court upon the following questions:

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the pub-
lic utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the hold-
ers of common shares.

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range of
permissible rates of return.

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return determ-
ined by the Board to be just and reasonable, either on:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the pub-
lic utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the suc-
ceeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of adjust-
ing rates, tools and charges of the public utility at a future date; or

(iii) require the public utility to rebate the excess earnings to customers of the public utility?
(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon:
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(i) the rate base as fixed and determined by the Board for each type of service supplied by the pub-
lic utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
holders of common shares,

in prior years.

(5) Does the fact that the Board has advised the public utility that it is permitted to retain earnings in
excess of the rate of return determined by the Board to be a just and reasonable return, upon the rate
base as fixed and determined by the Board for each type of service supplied by the public utility, but
not in excess of the return determined by the Board to be a just and reasonable return upon the invest-
ment which the Board has determined has been made in the public utility by the holders of common
shares, affect the jurisdiction of the Board to approve rates, tools and charges on the basis queried in
Question(4).

(6) Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be ap-
proved taking into account the amount of expenses previously incurred by the public utility which the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable
to operating account notwithstanding that such classes of expenses were allowed as reasonable and
prudent and properly chargeable to operating account.

(7) Does nhe Board have jurisdiction to require a public utility to maintain:

(i) A ratio; or

(ii) A ratio within a stated range of ratios
of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 of the Act or otherwise, have the juris-
diction to require a public utility to obtain its capital requirements by the issue of specific financial in-
struments, whether common shares, preferred shares, stocks, bonds, debentures or evidence of indebted-
ness payable in more than one year.

Question #1

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public
utility may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the
public utility; andlor

(ii) the investment which the Board has determined has been made in the public utility by the
holders of common shares.

153 It may be useful to set out here the relevant parts of ss. 37, 70 and 80 of the Act:

37 (1) A public utility shall provide service and facilities which are reasonably safe and adequate and just
and reasonable.

Copr. (c) West 2008 No Claim to Orig. Govt. Works

1___



Page 42 of 56

Page 41
1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.EJ.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.LR, 60

70(1) A public utility shall not charge, demand, collect or receive compensation for a service performed by
it whether for the public or under contract until the public utility has first submitted for the approval of the
board a schedule of rates, tolls and charges and has obtained the approval of the board and the shall be the
only lawful rates, tolls and charges of the public utility, until altered, reduced or modified as provided in
this Act.

80(1) A public utility is entitled to earn annually a just and reasonable return as determined by the board on
the rate base as fixed and determined by the board for each type or kind of service supplied by the public
utility but where the board by order requires a public utility to set aside annually a sum for or towards an
amortization fund or other special reserve in respect of a service supplied, and does not in the order or in a
subsequent order authorize the sum or a part of it to be charged as an operating expense in connection with
the service, the sum or part of it shall be deducted from the amount which otherwise under this section the
public utility would be entitled to earn in respect of the service, and the net earnings from the service shall
be reduced accordingly.

(2) The return shall be in addition to those expenses that the board may allow as reasonable and prudent and
properly chargeable to operating account, and to all just allowances made by the board according to this Act
and the rules and regulations of the board.

(4) The board may use estimates of the rate base and the revenues and expenses of a public utility.
154 In the past, the Board has ordered that a just and reasonable return for a utility is "determined" to be
between two stated percentages of its annual rate base for a test year, and ordered the utility to file, for examina-
tion by the Board, a schedule of rates, tolls and charges which will comply with the Board's determination, and,
if so found to comply, approval is granted for those rates, tolls and charges.

155 The rate base is arrived at by calculating the utility's net investment in plant and equipment required for
the rendering of the regulated service.

156 While not having fixed the return which the utility may earn, the Board has, in its orders, directed that a
utility establish an "excess revenue reserve" into which revenue exceeding a certain rate of return on equity is to
be deposited.

157 The Board, in its order dated December 4, 1991, having fixed the average rate base for Newfoundland
Power for the year 1992, and having determined a just and reasonable return for Newfoundland Power on its av-
erage rate base for that year, noted that that return would provide an opportunity for it to earn a somewhat higher
rate of return on common equity:

A just and reasonable return for [Newfoundland Power is determined to be between 10.96% and 11.19% on
its average rate base for 1992, which will provide an opportunity to earn a rate of return on common equity
between the range of 13.00% to 13.50%.

158 The Board's position before the court was that since what is a just and reasonable return on rate base is
influenced by the proportion of the various financing components, including long term and short term debt and
preferred shares, it is imperative that the Board be able to set and fix the return which the holders of the common
shares in the utility may earn since the market conditions for debt could alter the return to the holders of the
common shares significantly.
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159 Although s. 80 does not specifically provide for a rate of return for common shares, the determination
of a rate of return on the common shares of a utility is very much a part of the rate making process. Further, it
must be noted that by s. 3 of the Electrical Power Control Act, the policy of the Province is declared to be that
the rates to be charged, either generally or under specific contracts, for the supply of power within the Province
"should provide sufficient revenue to the producer or retailer of the power to enable it to earn a just and reason-
able return as construed under the Public Utilities Act so that it is able to achieve and maintain a sound credit
rating in the financial markets of the world...".

160 For Newfoundland Power it was argued that the Board has the jurisdiction to determine the just and
reasonable return on the rate base and, as part of that process, the jurisdiction to determine the return on com-
mon equity, it being one of its sources of funds. I see no distinction between "determine and 'set and fix" inso-
far as the jurisdiction of the Board here is concerned. The calculations and projections made by the Board in ar-
riving at the rate of return, whether specifically on rate base or the return on common equity, involve by their
very nature, looking into the future, estimating as best can be done the revenues and expenditures contemplated
for the utility's operations, the costs of money which may vary substantially, up and down, and then to fix a rate
base, and a just and reasonable return on that base upon which the rates, tolls and charges will be based and ap-
proved.

161 Although the Board is supplied on a regular basis and has the authority to demand all the financial in-
formation it requires of a utility, the rates are, in effect, established for relatively long periods, (in excess of one
year) and the likelihood of the accuracy of the forecasts which are necessarily made in setting the rate base and
the rates of return is somewhat diminished.

162 For the Consumer Advocate it was argued that s. 80(1) only gives the Board the jurisdiction to calculate
the rate of return on rate base and does not allow a calculation of what return the common equity shares will have.

163 As noted earlier, common shares constitute one of the components of the financial make-up of a utility
and, as argued by counsel for the Board, while, theoretically, the Board only determines a just and reasonable re-
turn on the rate base as fixed and determined by it, in a practical sense, the return on common equity must be
considered as part of the mix in setting the return on rate base, just as are the rates of interest paid on preferred
shares, bonds and other financial obligations.

164 In the result, in my opinion, questions 1(i) and 1(u) should be answered in the affirmative.

Question #2

Does the Board have jurisdiction to set the rates of return referred to in question (1) as a range of permiss-
ible rates of return?

165 There is no question but that the rate setting process of the Public Utilities Board is prospective and is
performed by the Board's making estimates of the myriad of factors which have to be considered. The problem
is exacerbated by the fact that the process is not one which is contemplated to be reviewed regularly or on a
short term basis. The meaningful interpretation of the word "return" as it appears in s. 80(1) allows for and, in
the circumstances, contemplates a range of rates of return. It follows then that a just and reasonable return,
though it may be stated as a fixed percentage, may be a range of rates which is determined to be just and reason-
able. In making such a determination, the Board is clearly acting within its jurisdiction. As noted earlier, a con-
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sideration of a just and reasonable return on common equity as one of the components of the financial invest-
ment in the company is a necessary part of the process of arriving at a just and reasonable return on rate base,
and this return may also be stated as a range.

166 I would answer question 2 in the affirmative.

Question #3

Should a public utility earn annually a rate of return which is in excess of the rate of return determined by
the Board to be just and reasonable, either on;

(i) the rate base as fixed and determined by the Board for each type of service supplied by the public
utility; or

(ii) the investment, which the Board has determined has been made in the public utility by holders of
common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the succeed-
ing year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of adjusting
rates, the tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility?
167 Under s. 69 of the Act, the Board has very broad powers including requiring a public utility to set aside
from earnings monies in a depreciation account and creating and maintaining a reserve fund. Section 69 of the
Act is as follows:

69.(l) A public utility, if so ordered by the board, shall, out of earnings, set aside all money required and
carry it in a depreciation account.

(2) The depreciation account shall not, without the consent of the board, be spent otherwise than for replace-
ments, new constructions, extensions or additions to the property of the company.

(3) The board may by order require a public utility to create and maintain a reserve fund for a purpose
which the board thinks appropriate, including the improvement of the public utility's status as a borrower or
seeker of funds for necessary maintenance or expansion of its operations.

(4) The board, in a case where it has made an order which has the effect of increasing a public utility's rev-
enues, may require the public utility to refrain from distributing as dividends until further order the whole or
a part of the extra revenue which is in the board's opinion attributable to the order.

168 The answer to the question also requires a consideration of the powers of the Board as set out in ss. 58
and 59 of the Act.

169 By ss. 58 and 59, the Board may prescribe the form of all books of account and records to be kept by
the public utility and to make its returns to the Board on such forms as may be prescribed by it. By s. 59, unless
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otherwise ordered by the Board, the utility shall close its accounts at the end of each calendar year and shall file
with the Board its balance sheet, together with such other information as may be required by the Board, before
April 2nd of the year following. In effect, approximately three months after the close of the utility's financial
year, the Board is made aware of the exact financial position of the company at the end of the previous year and
of any other information which it may require.

170 It will be seen from s. 69(3) that the Board has the power to direct a utility to set up reserves out of rev-
enue to be used for replacement of equipment, new construction, extensions or additions to the property of the
company. As well, reserves may be ordered to be created which would have the effect of improving the status
of the utility as a borrower or seeker or funds for necessary maintenance or expansion'. There is a further power
which comes to the Board from s. 69(4) and that is to require the utility to set up a reserve of monies which may
have been in excess of those anticipated by the Board at the time of setting the rate of return and to prevent the
distribution of that money or any part of it as dividends until the further order of the Board.

171 In the setting of rates, the Board is looking into the future and addressing the anticipated revenues and
expenses of the utility with the many variables which may occur. It follows then that it must have the authority
to anticipate that there will be variations from what was forecast. While the rates, tolls and charges are set fol-
lowing a hearing and only by an order following a hearing, the constant reporting which a utility must make to
the Board allows the Board to be kept informed as to the financial operations of the utility and, in the result, to
be aware of how these revenues and expenditures affect the rate of return anticipated by the Board and set out in
its order. At the same time, as stated earlier, the rate of return on rate base and on common equity are set not as
specific percentages but as a range.

172 In order PU. 6-1991, the following appears at p. 56:

The applicant has applied for a rate of return on common equity in the range of 13.5% to 14.0%, with rates
set at 13.75%. The midpoint of the range was chosen since it is consistent with past practice and gives the
Company the motivation to strive for a higher range (up to 14.0%) while giving them an opportunity to re-
main within the range if they are unable to come in on forecast (i.e. earn 13.5%)

And later at p. 72:

The Board orders a range of 13.00% to 13.50% be adopted as the Company's rate of return on common
equity with rates being set at the mid-point of the range, 13.25%. In the Opinion of the Board this will give
[Newfoundland Power] the opportunity to earn a fair and reasonable return and will increase
[Newfoundland Power's] interest coverage in 1992 to 2.87 times.

The Board believes that [Newfoundland Powers] interest coverage in 1991 of 2.81 times at existing rates,
which is an increase from 2.7 times in 1990, together with the increase to 2.87 in 1992 is satisfactory.

173 In my view, when rates, tolls and charges are set, the revenues generated belong to the company. If the
net revenues are less than forecast and result in a return on rate base or on common equity less than as set out in
the Board's order, then that loss is the company's loss. Revenues which are greater than anticipated belong to the
company and any revenues in excess of those forecast by the Board as reflected in its order belong to the com-
pany and cannot be used, except as discussed in the following paragraph, to reduce the revenues of the utility in
the future.
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174 I see nothing to preclude the Boards directing that those revenues of a utility in excess of the top of the
range allowed by the Board in its order as a return on common equity, be set aside and maintained in a reserve
fund by an order of the Board, as contemplated by s. 69 "for a purpose which the [B]oard thinks appropriate, in-
cluding the improvement of the public utility's status as a borrower or seeker of funds for necessary maintenance
or expansion of its operations. I do not view any revenues of a utility in excess of those required to achieve the
higher point of the range of return either on rate base or on common equity as becoming excess funds unless and
until they are set aside by an order of the Board as authorized by s. 69. Until such order, these funds remain the
property of the utility and may be treated as such. The creation of a reserve fund is a power given to the Board to
be exercised as it sees fit. Indeed, s. 69(4) gives the Board the authority to 'require the utility to refrain from dis-
tributing as dividends until further order the whole or a part of the extra revenue which is in the B]oard's opin-
ion, attributable to the order'. Indeed, it may happen from time to time that circumstances may so change fol-
lowing the making of an order that a utility may need to and may actually earn revenues in excess of those con-
templated by the Board when the last order was issued.

175 It follows from what I have said that the Board does not have the power to order rebates to the custom-
ers of the utility other than out of such a reserve fund. To order a rebate from revenues other than those which
have been placed in a reserve fund and, in that sense, not available to the company directly, would be to make a
retroactive order. A sufficiently good reason for this is that just as additional billings are not permitted to be
made to customers because of revenues which have fallen below the range set when the order was made, so any
additional revenues may not be paid out. The role of rate making is prospective and this is itself in my view
would preclude any reaching back.

176 Reference should also be made to s. 80(1) which in may view contemplates, by the use of the words
"earn annually", that each year becomes a separate unit and the revenues from one year may not be applied to
another year so as to effect any change in the financial makeup of the utility, except through the use of the re-
serve fund, which, on its creation by order of the Board, has the effect of removing funds from the particular fin-
ancial year affected by the order of the Board creating or ordering the placing of funds in the reserve fund and,
in effect, makes those monies unavailable for the general use of the utility, including the payment of dividends
to the holders of common equity.

177 I would answer question 3(i) in the negative, 3(u) in the affirmative and 3(iii) in the negative.

Question #4

Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be ap-
proved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service supplied by the public
utility; or

(ii) the investment which the Board has determined has been made in the public utility by the holders of
common shares,

in prior years?
178 Although the Board's jurisdiction is to fix and determine a rate base which will enable the utility to earn
annually a just and reasonable return on that rate base, it follows that, depending on the range settled upon by
the Board in its order and considering that the rates, tolls and charges are set using the mid-point of that range as
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a basis, the utility may, from time to time, record net revenues which are less than or more than that contem-
plated by the range as set. Although the wording of s. 80 of the Act states that the utility is entitled to earn a just
and reasonable return, it does not follow that it may not nor should not have revenues in excess of those contem-
plated. At the same time, for reasons which may be beyond the complete control of the utility, the revenues re-
ceived might be substantially below those anticipated when the rates, tolls and charges were set and approved.

179 In my view, the Board cannot set rates, as argued by counsel for the Board, in a manner that would
compensate for prior excess earnings. At the same time, in setting rates, as it must do prospectively, the Board
must be alive to the various factors which may have caused the utility in any previous year to earn more or less
than that anticipated by the Board in its order, and it must factor those causes into the percentages and ranges for
return on rate base and for return on common equity in future orders.

180 I would answer question 4 in the negative.

Question #5

Does the fact that the Board has advised the public utility that it is permitted to retain earnings in excess of
the rate of return determined by the Board to be adjust and reasonable return, upon the rate base as fixed and
determined by the Board for each type of service supplied by the public utility, but not in excess of the re-
turn determined by the Board to be a just and reasonable return upon the investment which the Board has
determined has been made in the public utility by the holders of common shares, affect the jurisdiction of
the Board to approve rates, tolls and charges on the basis queried in Question 4.

181 Counsel for the Board argued that the authority of the Board to amend, alter or rescind any order made
by it is plenary and the Board has full power to reconsider any order made previously by it, notwithstanding that
there is a right of appeal in respect of its decisions on questions of law. Further, he argued that the fact that the
Board has previously ruled or ordered a particular basis for the calculation of excess revenue does not preclude
the Board from considering the effect of such earlier decisions in determining what revenues will be required by
the utility in setting new rates based on a just and reasonable return in accordance with a new method of calcula-
tion.

182 Counsel further argued that since there is no fixed term for the continuing application of any approved
rates, tolls or charges, the Board is not precluded from altering its previous order and assessing what is a just
and reasonable return based upon its current assessment of the utility. Counsel argued that s. 87(1) of the Act
clearly sets out that power:

87(1) Where upon an investigation the rates, tolls, charges or schedules are found to be unjust, unreason-
able, insufficient or unjustly discriminatory, or to be preferential or in violation of this Act, the board has
power to cancel those rates, tolls, charges or schedules and declare void all contracts or agreements, either
oral or written, dealing with them upon and after a day named by the board, and to determine and by order
substitute those rates, tolls or schedules that are reasonable.

183 The investigation undertaken under s. 87(1) follows upon a complaint made to the Board as set out in s.
84(1) and following upon the procedures set out in ss. 85 and 86 of the Act.

184 The legislation empowers and indeed directs the Board to conduct a constant monitoring of the finan-
cial position of the utility and gives the Board the authority to institute a correction process at any time. It does
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not, in my opinion follow, as argued by counsel for the Board, that the Board in setting new rates, tolls and
charges may take into account earnings of the utility in previous years in excess of a just and reasonable return
upon the rate base or upon the investment which the Board has determined has been made in the public utility by
the holders of common shares. This is so notwithstanding that the Board has previously ordered or advised a
utility that it is permitted to retain earnings in excess of the rate of return determined by the Board to be a just
and reasonable return upon the rate base as fixed and determined by the Board where not in excess of the return
determined by the Boards to be a just and reasonable return upon the investment made by the holders of com-
mon shares.

185 Counsel for the utility argued that the Board does not have jurisdiction to order that the rates, tolls and
charges shall be approved taking into account earnings in excess of a just and reasonable return, either on rate
base or on common equity, in prior years. Counsel further argued that such a power would "constitute retroact-
ive appropriation of past revenues for future purposes". He further argued that the only mechanism available to
the Board, where a utility earns in excess of the rate of return on rate base or on common equity, is to require the
utility to deposit excess revenue, as defined by the Board, into a reserve account in the year earned. It is then, he
argued, that the Board may approve the application of these funds as revenue in determining the rates, tolls and
charges for a future period but any funds not ordered to be deposited in the reserve account are funds of the util-
ity, belong to the utility, and cannot be considered in setting future rates. To do so, he argued, would be to
change the system of accounts so that funds which were not excess in a previous year will then become excess
and be brought forward - a retroactive order which is beyond the jurisdiction of the Board.

186 For the Consumer Advocate it was argued that although the Board had advised the utility that it was
permitted to retain earnings in excess of the rate of return as determined by the Board, it is not precluded from
later making an order under s. 80(1) and s. 76 of the Act rescinding, altering or amending any existing order and
in declaring these earnings as excess revenue. The Consumer Advocate also argued that in light of its position
taken in response to question 4, the Board does not have jurisdiction to order that the "excess revenue" earned in
previous years by the utility should be taken into account in setting rates, tolls and charges in subsequent years
but that the Board must order that it be rebated to customers of the utility.

187 I agree with the position taken by the utility. I would answer question 5 in the negative

Question #6

Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be approved
taking into account the amount of expenses previously incurred by the public utility which the Board may
now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to operating
account notwithstanding that such classes of expenses were allowed as reasonable and prudent and properly
chargeable to operating account.

188 The example given by the Board in its factum illustrative of the situation giving rise to question 6 is as follows:

In determining in 1991 what was a just and reasonable return on the basis of projection for test year, 1992,
the Board was presented with projections for the future cost of operating expenses including advertising.
The actual cost of advertising for 1995 exceeded the projection for 1992 by some $314,000.00. As such, the
amounts for advertising contemplated by the Board as being reasonable, prudent and properly chargeable to
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operating account vary significantly for the year 1995 from the estimate upon which the Board determined a
just and reasonable rate of return.

189 Counsel for the Board argued that "the circumstances of a significant increase in expenses over the es-
timates used for the test year is indistinguishable from the circumstances of an increase in net earnings. For the
same reasons as advanced by it in question 5, it argued that the Board had jurisdiction to order that the rates,
tolls and charges could be approved taking into account these expenses, previously incurred, but now considered
inappropriate to be allowed as reasonable and prudent.

190 For the utility, it was argued that once rates, tolls and charges are set, the resulting revenue belongs to
the utility except for any amounts which the Board may order to be deposited into an excess revenue account.
Further, although the Board has the authority to determine whether the expenses comply with s. 80(2), which
jurisdiction is necessary to ensure the integrity of the excess revenue account, the Board does not have jurisdic-
tion to disallow the amount of any operating expenses which is reasonable or which had previously been allowed
as a just allowance. Further, it argued that the Board may not disallow an expenses because it is of the opinion
that had it been the manager, it would not have made that expenditure. The question is whether the expenditure
is one that could have been made by a reasonable and prudent manager.

191 The utility further argued that there should be no microscopic review" especially with the benefit of
hindsight. Counsel argued that the Board makes its annual review of the returns made by the utility and, in the
specific example here, the Board had obviously made the decision that that expense, although it exceeded pre-
dictions, was reasonable (or at least the fact that it didn't say anything about it would indicate that it was reason-
able). That expense should not, except in very rare circumstances, be later held to be unreasonable. The utility's
position was stated in its factum as follows:

The Board does not have jurisdiction to order that rates, tolls and charges shall be approved taking into ac-
count the amount of such "disallowed" expenses. The Board's jurisdiction is limited to disallowing expenses
which it determines not to be "reasonable and prudent and properly chargeable to operating account" or oth-
erwise not a "just allowance" under s. 80(2). The disallowance of an expense would lead to the company
earning a somewhat greater return on common equity for the purpose of the excess revenue account for the
year in which the expense was incurred. However, this revenue remains the property of the company and its
shareholders unless the amount disallowed would mean that the company's return on common equity would
exceed the maximum return on common equity previously allowed by the Board. If that were to occur, the
amount which would be beyond the maximum return on common equity would be deposited into the "excess
revenue account".

192 For the Consumer Advocate, it was argued that the Board may take into account past expenses in order
to forecast more accurately future revenues and expenditures. However, its counsel argued that the Board does
not have jurisdiction to set future rates, tolls and charges designed to compensate for past expenses that the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to oper-
ating account.

193 I agree with the arguments proferred by the utility and the Consumer Advocate.

194 I would answer question 6 in the negative.

Questions #7 & 8
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Question #7

Does the Board have jurisdiction to require a public utility to maintain:

(i) A ratio; or

(ii) A ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

Question #8

Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to require a
public utility to obtain its capital requirements by the issue of specific financial instruments, whether com-
mon shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness payable in more than
one year.

195 In his decision which I have read in draft, Green, J.A. considered questions 7 and 8 together because, as
he stated, the issues they raise are interrelated. I agree with the reasoning of Green, J.A. in dealing with these
questions and I would answer both questions, as he did, in the negative.

196 I would also agree with the comments made by Green, J.A. in that part of his decision, entitled "Gener-
al Observations.

Conclusion

197 In the result then I would answer the questions posed as follows: 1(i) yes, 1(u) yes, question 2 - yes,
question 3(i) - no, question 3(u) - yes, question 3(iii) - no, question 4 - no, question 5 - no, question 6 - no, ques-
tion 7 - no, and question 8 - no.

Order accordingly.

EN I R.S.N. 1990, c. P-47 as amended (hereinafter the Act)

FN2Ac,s. 16

FN3 Act, s. 70

FN4 Act, s. 80

FN5 Board Orders P.U.6 (1991) and P.U.7 (1991)

FN6 Hereinafter, "NLP"

FN7 Pursuant to s. 117 of the Act. See OC 96-226; OC 96-236

EN8 S.N. 1994, c. E-5. 1, as amended (hereinafter, the "EPC Act)

FN9 I acknowledge a large indebtedness to the following sources for much of the information referred to herein
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1998 CarswellNfld 150, (sub nom. Reference re s, 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & PE.I.R. 60,
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about general regulatory principles and practice in North America: Charles F. Phillips, Jr. The Regulation of
Public Utilities (Arlington: Public Utilities Reports Inc., 1993); A.J. deGrandpré, Fair Returns for Utilities-
Concept or Reality? (1970), 16 McGill L.J. 19; A.B. Jackson, "The Determination of the Fair Return for Public
Utilities (1964), 7 Canadian Public Administration 343.

FNIO s.4

FN 11 See Bell Canada v. Canada (Canadian Radio-Television & Telecommunications Commission). [19891 1
S.C.R. 1722 (S.C.C.) (hereinafter referred to as the Bell Rebate case) where Gonthier, J. in response to an ar-
gument that a regulatory board did not have a particular power because it was not expressly provided for in the
legislation stated at p. 1758: "This approach to the interpretation of statutes conferring regulatory authority over
rates and tariffs is only the expansion of the wider rule that the Court must not stifle the legislators intention by
reason only that a power has not been explicitly provided for.'

FN 12 "Nearly all the boards and commissions in the United States and Canada that regulate public utility rates
do so on the basis of allowing a public utility a 'return' on the 'value' of the public utility property. The return

per Jackson, op.cit. fn.9, p. 343. See also Unionthat must be allowed is usually referred to as the 'fair return'
Gas Ltd. v. Ontario (Energy Board) (1983), 1 DL.R. (4th) 698 (Ont. Div. Ct.) per Anderson, J. at page 710: "By
way of general observation ... there are substantial similarities between the situation here and in the United
States, and authorities of courts in the United States are frequently referred to and considered..."

FN13 Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (U.S. 1944), per Douglas J. at page
603: "The rate-making process under the Act, i.e., the fixing of "just and reasonable" rates, involves a balancing
of the investor and the consumer interests"; Edmonton (City) i Northwestern Utilities Ltd., [1929] S.C+R. 186
(S.C.C.), per Lamont, J. at pages 192-193: "The duty of the Board was to fix fair and reasonable rates; rates
which, under the circumstances, would be fair to the consumer on the one hand, and which, on the other hand,
would secure to the company a fair return for the capital invested".

FNI4 deGrandpré, op.cit. fn. 9, p. 20. See also Union Gas Ltd. v. Ontario (Energy Board) (1983). 1 D.L.R. (4th)
698 (Ont. Div. Ct.) per Anderson, J. at page 710: "...it is the function of the [Board] to balance the interest of the
[utility] in earning the highest possible return on the operation of its enterprise (a monopoly) with the conflicting
interests of its customers to be served as cheaply as possible". See also Bell Canada v. Canada (Canadian Ra-
dio-Television & Telecommunications Commission), [1989] 1 S.C.R. 1722 (S.C.C.) per Gonthier, J. at p. 1748.

FNI5 EPCAct, S. 3(a)(iii)

FNI6 EPCAct, s. 3(a)(i)

FNI7 EPCAc, s. 3(b)(iii)

FNI8 Act, s.37(l)

FNI9 Act, s. 70(1). Although, unlike the legislation of some other jurisdictions, s. 70 does not expressly state
that the rates approved by the Board must be "reasonable" or "just and reasonable", that standard is nevertheless
imported into the approval process by virtue of the EPC Act, s. 3(a)(i) which declares the policy of the province
to be that rates must be "reasonable".

FN2O Act, s. 80(1)
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FN2 I British Columbia Electric Railway v. British Columbia (Public Utilities Commission). [1960J S.C.R. 837
(S.C.C.), per Locke, J. at page 848: The obligation to approve rates which will produce the fair return to which
the utility has been found entitled is, in my opinion, absolute...

FN22 Ibid., per Locke, J. at pages 845, 847.

FN23 Ibid., per Locke, J. at page 848: "1 do not think it is possible to define what constitutes a fair return upon
the property of utilities in a manner applicable to all cases . This observation was adopted and followed by
this Court in Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners Board)
(1987), 25 Admin. L.R. 180 (Nfld. C.A.)at page 193.

FN24 Bluefield Waterworks & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679
(U.S. W. Va. 1923). (This case has often been referred and relied upon in subsequent decisions in the United
States and Canada, including in this Court. See Newfoundland Light & Power Co. v. Newfoundland (Public Util-
ities Commissioners Board) supra, fn. 23 at page 193.)

FN25 Ibid., page 692.

FN26 Edmonton (City) v. Northwestern Utilities Ltd., [l929j S.C.R. 186 (S.C.C.), per Lamont, J. at page 193.

FN27 320U.S. 591 (U.S. 1944)

FN28 deGrandpré op.cit. fn. 9, page 28

FN29 Ibid., page 37

FN3O supra, fn. 23 at page 194

FN31 Ibid. page 194

FN32 Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246 (U.S. S.D. 1951), per
Jackson, J. at page 251

FN33 Bell Telephone Co. of Canada, Re (1966). 56 B.T,C. 535 at page 731: 'We are ... not persuaded that reas-
onableness can, in practical terms, be expressed as a fixed point from which there can be no deviation. We there-
fore propose to use a range of percentage earnings on total average capitalization."

FN34 Federal Power Commission v. Hope Natural Gas Co. Supra fn. 13 per Douglas, J. at page 603

FN35 In Northwestern Utilities, Re (1978), 89 D.L.R. (3d) 161 (S.C.C.), Estey, J. stated at p. 164: "The statutory
pattern is founded on the concept of the establishment of rates in futuro... [T]he Board must act prospectively
and may not award rates which will recover expenses incurred in the past and not recovered under the rates es-
tablished for past periods.' [Of course, such an approach assumes that without such rates, the utility will contin-
ue to be economically viable. If poor management leads to losses that threaten the very continued existence of
the utility, the Board may well have to set future rates at a level that will enable the utility to remain operative so
as to ensure continued service to customers. This is an unlikely scenario in view of the close monitoring that the
Board should exercise between rate hearings.J

FN36 EPCAct, s. 3(1)(b)(iii)
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FN37 deGrandpré op.cit. fn. 9, page 26

FN38 "The fixing of tolls and tariffs that are just and reasonable necessarily involves the regulation of the reven-
ues of the regulated entity': per Gonthier, J. in Bell Canada v. Canada (Canadian Radio-Television & Telecom-
munications Commission) supra, fn. 11 at page 1747

FN39 4th ed. rev., 1968

FN4O J.B. Sykes (ed), 7th ed.

FN4I s. 64(1)

FN42 s. 64(2)

FN43 s. 68(4)

FN44 s. 70(1). This provision makes the scheme administered by the Board a "positive approval scheme"
(requiring advance approval of rates as being reasonable) rather than a "negative disallowance scheme'
(permitting the utility to set its own rates subject to user objection, which would only then trigger a review into
reasonableness), as those terms were explained by Gonthier, J. in the Bell Rebate case, supra, fn. 11 at p. 1758.

FN45 s. 78(1)

FN46 s. 78(2)

FN47 s. 91(1), (3)

FN48 supra, paragraphs {211-[231

FN49 EPC Act, s. 3(b)(iii)

FN5O See, e.g., Board Order P.U.6 (1991), page 72

FN5 1 Phillips, op.cit., fn. 9, p. 389

FN52 See, e.g. P.U. 6 (1991) and P.U. 7 (1996-97)

FN53 Supra fn. 13 at p.199

FN54 supra fn. 23

FN55 Union Gas Ltd. v. Ontario (Energy Board), supra fn. 12

FN56 para.[301

FNS7 See Bell Canada v. Canada (Canadian Radio-Television & Telecomjnunications Commission), supra, fn.
11 at page 1733. Yvonne Penning, "The 1986 Bell Rate Case: Can Economic Policy and Legal Formalism be
Reconciled" (1989), 47 U of T Fac. L.R. 607 observes at p. 617: "The CRTC has developed the practice of set-
ting the allowed ROE on the basis of a one percentile range. While only one actual ROE - usually the middle of
the range - is used in the calculation of rates to be charged customers, all rates encompassed by the range, in the-
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ory, represent a reasonable return. One reason for setting such a range is that it explicitly provides some incent-
ive for the company to be efficient; financial rewards due to efficiency or productivity gains would accrue to the
company's shareholders, rather than being passed on to consumers through lower prices." Another rationale for a
range approach is given by Penning later in her article at p. 621 where, after noting that the U.S. Federal Com-
munications Commission also employs ranges, states: "...it also serves a very useful administrative function in
that it limits the circumstances under which it would be necessary to alter rates on a prospective basis, within the
time period for which the range of rates of return was deemed to be reasonable, in response to changing econom-
ic circumstances.'

FN58 s. 58

FN59 s. 69(3)

FN6O Phillips, op cit. fn. 9, page 196

FN6I See, eg. Board Order P.U.6(1991), page 81

FN62 S. 80(4)

FN63 S. 3(a)(ii)

FN64 Northwestern Utilities, Re, supra fn. 35, per Estey, J. at p. 170: "...the Act does not prevent the Board
from taking into account past experiences in order to forecast more accurately future revenues and expenses of a
utility".

FN65 supra, fn. 11 at p. 1734.

FN66 See supra, para. [33J

FN67 Wabush (Town) v. Power Distribution District of Newfoundland & Labrador (1988), 71 NOd. & P.E.I.R.
29 (Nfld. C.A.), per Goodridge, C.J.N. at p. 33.

FN68 op cit. fn. 57, pp. 608-6 10

FN69 Ibid. p. 610

FN7O E.P.C. Act, s. 3(b)(iii)

FN7I s. 3(b)(i)

FN72 s. 3(b)(iii)

FN73 s. 3(b)(iii)

FN74 Paras. [2l]-23}

FN75Suprafn l1,atp. 1734

FN76 Op.cit. fn. 57 at page 619
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FN77 supra, fn. 11 at page 1762 - 3

FN78 para. [731

FN79 paras.[31], 1501

FN8O Act ,s .80(2)

FN8I Phillips, op.cit. fn. 9, pages 256-257

FN82 Ibid. page 256

FN83 supra, para. 32

FN84 Union Gas Ltd. v. Ontario (Energy Board) supra fn. 12 per Anderson, J. at page 712.

FN85 Acker v. United States. 298 U.S. 426 (U.S. Ill. 1936), per Roberts, J. at pages 430-43 1

FN86 Phillips, op. cit. fn. 9, at page 258

FN87 deGrandpré op cit. fn. 9, page 26; Phillips op. cit. fn. 9, page 233

FN88 Phillips, op. cit. fn. 9, pages 388-389

FN89 op. cit. fn. 9, page 26. See also to the same effect Phillips, op. cit. fn. 9, page 233

FN9O Phillips, op. cit. fn. 9, p. 234

FN9I paragraphs [311 - [321

FN92 Phillips, op. cit. fn. 9, p. 236

FN93 Ibid.

FN94 Phillips, op. cit. fn. 9, pages 3 88-392

FN95 Ibid., page 389

FN96 Ibid., page 391

FN97 Bell Telephone Co. of Canada, Re, supra. fn. 33 at page 723: ...the Board has, when the circumstances so
warrant it, seen fit to adjust the company's debt-ratio for rate making purposes."

FN98 No doubt as a practical matter, the Board would also be hesitant to make assumptions respecting a utility's
capital structure for rate-making purposes, that are different from the actual structure which will have been cre-
ated as a result of previous approvals given by the Board (though perhaps in not as focused a context as a rate
hearing and without the benefit of argument from rate hearing participants, such as the Consumer Advocate) to
the issuing of individual share or other financial instruments in the past pursuant to s. 91.

FN99 paragraph [1281
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DISCRETION 5B.5

such a broad purpose that no particular aim can be ascribed to the broad grant of
discretion. See for example, R. v. Morales27 the Supreme Court of Canada struck
down the Criminal Code bail provision which directed that bail was to be denied
where detention was justified in the "public interest". Chief Justice Lamer stated:

Nor would it be possible in my view to give the term 'public interest' a constant or
settled meaning. The term gives the courts unrestricted latitude to define any cir-
cumstances as sufficient to justify pre-trial detention. The term creates no criteria
to define these circumstances as sufficient to justify pre-trial detention. The term
creates no criteria to define these circumstances. No amount ofjudicial interpretation
of the term 'public interest' would be capable of rendering it a provision which
gives any guidance for legal debate.

SB.5 THE EXERCISE OF DISCRETION

This section discusses the manner in which discretion should be exercised.
It, along with the earlier discussion in 5B.3(a) and 5B.3(b),28 outlines the legal
principles relating to the exercise of discretionary authority. As discussed in more
detail below in section 5B.6 a court on judicial review will not interfere with a
discretionary decision except where the discretion has been exercised in breach
of a relevant legal principle (provided that the merits of the decision can be seen
as being plausible). Those principles are discussed in this section and in the
preceding sections 5B.3(a) and (b). The reader will discover that there is some-
times a certain amount of overlap between the various principles.

These principles are all implicit in a grant of discretion. That is to say, a
simple grant of discretionary authority carries with it all of these implicit para-
meters. Thus, the courts have held that where one or more of these principles

standard - an exercise of discretion other than in accordance with the common law principles
can and will be struck down.

Given the clarity of the prohibition in s. 38(2)(e) and the common law constraints on the
exercise of discretion, in my view it cannot be said that the limit imposed by s. 38(2)(e) is
arbitrary."

See also Harper v. Canada (Attorney General) (2004), 239 D.L.R. (4th) 193, 320 NR. 49
(S.C.C.) where the Supreme Court of Canada had to determine whether the definition of
"election advertising" in the Canada Elections Act was unduly vague. tn upholding thedefinition
the Court found that the definition was not unduly vague.

A provision will be considered imperrnissibly vague where there is no adequate basis for
legal debate or where it is impossible to delineate an area of risk. . The interpretation of the
terms at issue here must be contextual. It is clear that a regulatory regime cannot by necessity
provide for a detailed description of all eventualities and must given rise to some discretionary
powers - a margin of appreciation. What is essential is that the guiding principles be
sufficiently clear to avoid arbitrariness.

27 R. v. Morales(1992), 77 C.C.C. (3d)91, [1992] 3 SC.R. 711 (SC.C.).
28 5B3(a) "Presumptions in a Grant of Discretion". 5B.3(b) "Discretion to be Used for Purposes of

Enabling Legislation"
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5B.5(a) ADMINISTRATIVE TRIBUNALS

have been breached the decision-maker has made an error going to jurisdiction.
In other words, the decision-maker is exercising a power in a way, or for a purpose,
which Parliament did not intend when it originally made the grant. Having said
this, a legislature is always free, however, to oust one or all of these principles by
express or implicit direction in the statute.29 Where that happens it cannot be said
that the decision-maker was expected to follow the ousted principle in the exercise
of his or her discretion.

5B.5(a) Discretion Must Be Exercised

When Parliament gives discretion to an official it intends that that official
exercise the discretion when the situation arises. To exercise discretion does not
necessarily require that the official actually take some action. Where the grant of
discretion contains the authority to determine when it is appropriate or proper act
the official will be considered to have exercised the discretion as long as the
official considers whether he or she should act or not. The official need not decide
to actually take some action as a result of that consideration. His or herjudgment
may indicate that this is not the proper time to act. But in considering whether or
not action should be taken, the official has exercised the discretion that went to
determining when to act. If the official had simply refused to even consider
whether it was appropriate to act, or not, the official would have failed to exercise
the discretion granted by Parliament and would have erred.3° One can see that if

29 This is discussed, for example, in Hallmark Poultry Processors Ltd. v. British Columbia (Mar
kering Board), 2000 CarswellBC 736 (B.C. S.C.). See, to the same effect Canada (Anornev
General) v. Georgian College of Applied Arts & Technology (2003), 2 Admin L.R. (4th) 24 (Fed.
C.A.), where the Court of Appeal, in discussing the operation of a discretionary power to award
costs, frequently refers to the general principles respecting discretion being subject to legislative
direction to the contrary.

3OMarrinoffv. R. (1993), 18 Admin. L.R.(2d) 191 (Fed. C.A.); Friends of the West CounryAssn.
v. Canada (Minister of Fisheries and Oceans), 1999 CarswellNat 2081, 248 N.R. 25, [2000] 2
F.C. 263 (Fed. CA.), leave to appeal to S.C.C. denied 2000 CarswellNat 2379, 262 N.R. 395
(note) (S.C.C.); Manlangir v. Canada (Minister of Enployment & linmigrarion)(1987), 78 N.R.
I (Fed. C.A.); Toronto Newspaper Guild v. Globe Printing Co., [1953] 2 S.C.R. 18; Workers
Compensation Board v. British Columbia (Council of Human Rights) (1990), 70 D.L.R. (4th)
720 (B.C. CA.).

See also Wang v. Canada (Minister of Citizenship & Immigration), 2007 Carswell 1317,
2007 FC 531 (Fed. Ct.). In that case a refugee claimant had failed to give proper notice of an
intention to call an expert as a witness as required by the Rules of the Immigration and Refugee
Board. While the Rules provided that failure to give proper notice would result in a witness not
being permitted to be called, those Rules also granted the Board discretion to permit the witness
to be called notwithstanding the non-compliance. The Rules also granted a separate discretion to
the Board to release any party from compliance from the Rules, and discretion to extend or shorten
time limits. In the case in point the Board made no inquiries as to the reason for the failure to
comply with the Rules, the nature and importance of the evidence to be given by the witness, or
any harm to the process if the witness were to be allowed o be called. It simply refused to hear
the witness by reason of the technical breach of the notice provision. The Federal Court quashed

5B-1 4.4



DISCRETION 5B.5(a)

Parliament has entrusted the determination of the need for action, or the deter-
mination of the type of action which should be taken, to the judgment of another,
the refusal of that other to exercise that discretion amounts to a refusal to complete
the legislative scheme. Parliament has said, "I will leave this gap here to be filled
by you when and if necessary." If the official turns his or her back on that grant
then Parliament's legislative scheme is left with a hole.

For an interesting case where a Minister attempted to use a democratic
process to avoid the necessity of his having to actually exercise his discretion see
Heisler v. Saskatchewan (Minister of Environment & Resource Management)
(1999), 16 Admin. L.R. (3d) 215 (Sask. Q.B.). In that case a Minister with the
statutory discretion to divide up an area between outfitters essentially tried to

(Continued on page 5B-15)

the decision of the Board on the grounds that it had breached its duty of fairness by failing to
properly exercise its discretion in giving its refusal without making any of the above enquiries.
However, this appears to be more of a case of a refusal to exercise discretion rather than an
improper exercise.

See also Karbalaeiali . British Columbia (Deputy Solicitor General), 2007 CarswellBC
2822, 2007 BCCA 553 (B.C.C.A.) where the decision-maker failed to exercise its discretion
because it improperly interpreted the statute as being mandatory rather than discretionary. Not
believing that it had any discretion the agency obviously failed to exercise it.

5B-14.5 (A.T.) (2008- Rel. 3)



DISCRETION 5B.5(b)

duck the issue by requiring the applicants to resolve the division between them-
selves. He took the position that whatever they resolved he would approve. The
Saskatchewan Court of Queen's Bench felt that the Minister had erred in failing
to bring any of his own discretion to the issue and at least consider whether the
agreed upon division was appropriate.30t

SB.5(b) Discretion Must Be Exercised by the Person Who
Possesses It - Not Someone Else

When a decision-maker exercises discretion he or she must do what he or
she judges to be correct according to law, not what his or heremployer, supervisor,
peer or friends judge.3' It is the judgment of the discretion holder which must be
exercised. (Where the discretion has been lawfully delegated, the duty falls upon
the delegate to use his or her own judgment in the exercise of the delegated
discretion.)

This is implicit in the grant of a discretionary power. However, legislation
may also alter or reduce the independent judgment contained in a grant of discre-
tion. The issue in each case is the degree to which Parliament or a legislature
intended the decision-maker to be bound by thejudgment of others in the exercise
of his or her discretion- or, in other words, the degree to which the operation of
the ordinary principles implicit in a grant of discretion were intended to be altered
by legislative direction. In Yukon (Utilities Board) v. Yukon (Commissioner in
Executive Council), 1987 CarswellYukon 1, 15 B.C.L.R. (2d) 139, 26 Admin.
L.R. 239 (Y.T.C.A.), the Yukon Court of Appeal concluded that the Yukon
Utilities Board was bound to follow a direction of the Commissioner in Executive
Council to use its discretionary powers to adjourn a proceeding. In that case the
relevant statute directed that the Board was to "comply with any general or special
direction of the Commissioner in Executive Council with respect to the powers
and functions of the Board."3t'

The Yukon case distinguished an earlier decision of the Saskatchewan Court
of Appeal in Re Public Utilities Review Commission (Sask.), 1986 CarswellSask
121, 52 Sask. R. 53, 26 Admin. L.R. 126 (Sask. C.A.). The Saskatchewan Court

30.1 The Court found this to be an improper delegation of authority by the Minister. But it could
also amount to the Minister simply failing to exercise his discretion at all.

31 Roncarelli v. Duplessis, [1959] S.C.R. 121, 15 D.L.R, (2d) 689 (S.C.C.); Oil Sands Hotel (1975)
Ltd. v. Alberta (Gaming & Liquour Commission) (1999), CarswellAlta 167, 241 A.R. 45, 18
Admin. L.R. (2d) 121 (AIta. Q.B.) (both cases involved decision-makers acting on the direction
of other levels of government or government official).

31.1 The British Columbia Supreme Court made a similar decision in H.E.U. v. Northern Health
Authority (2003), 2 Admin. L.R. (4th) 99 (B.C.S.C.) where, in a passing reference, the Court
acknowledged that a statutory provision requiring a regional health board "to comply with any
general or special direction made by regulation of the minister with respect to the exercise of
the powers and the performance of the duties of the board" gave a minister the authority to
'issue directions to board members, which they must fo1low"

5B-15 (A.T.) (2004- Rel. 2)
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